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Tuesday.  Daosmbar  6.  1062 


S7«7S 


This  secOon  of  the  FEDERAL  REGISTER 
contains  reguiatory  documents  heving  general 
applicability  and  legal  effect  nrx>st  of  which 
are  keyed  to  and  oodMied  in  the  Code  of 
Federal  Regulations,  which  Is  pubtshed  under 
50  titlas  purauant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t^ 
the  Superintendent  of  Documents.  Prices  ol 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 


RIN  3206-AE99 

Prevailing  Rate  Systems 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 


SUMMARY:  The  Office  of  Personnel 
Management  (CX*M)  is  issuing  a  final 
rule  t^t  rsvisas  the  Federal  Wage 
System  (FWS)  special  rate  regulations 
and  estd}lishes  prooeduree  for 
exercising  a  provision  of  law  that 
authorizes  CiPM  to  make  exceptirms  to 
the  statutory  pay  cap  applicable  to  FWS 
pay  rates  as  necessary  to  ensure  the 
recruitment  and  retration  of  qualified 
FWS  employees.  The  revised  special 
rate  regulations  allow  OPM  to  target 
specific  locations  within  a  wage  area, 
and  approve  a  special  rate  as  a 
percentage  of  the  market  rate  for  an 
occupation  (as  long  as  the  special  rate 
is  not  loss  than  the  unrestricted 
(imcapped)  rate).  The  final  rule  gives 
OPM  greater  flexibility  in  addressing 
recruitment  and  retention  problems  for 
FWS  positions. 

EFFECTIVE  DATE:  January  7. 1993. 

FOR  FURTHER  ^FORMATION  CONTACT: 
Allan  Summers.  (202)  606-2848. 

SUPPLEMENTARY  INFORMATION:  On 
September  15, 1992,  OPM  published  a 
proposed  rule  to  revise  the  FWS  special 
rate  regulations  and  to  establish 
procedures  for  requesting  exceptions  to 
the  annual  FWS  pay  limitation  (57  FR 
42513).  No  comments  were  received 
during  the  30-dsy  comment  period.  The 
proposed  rule,  therefiwe.  is  being 
adopted  as  a  final  rule  without  any 
changes. 


E.0. 12291,  Federal  K^nlatioB 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  fiiese  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  would  apply  only  to 
Federal  agencies  and  employees. 

List  of  Subjects  in  S  CFR  Part  532 

Administrative  practice  and 
procedure,  Government  employees. 
Wages. 

U.S.  Office  of  Personnel  Management. 

Douglas  A.  Brook, 

Acting  Dinctor, 

Accordingly,  OPM  is  amending  5  CFR 
part  532  as  follows: 

PART  532~PREVA1LINQ  RATE 
SYSTEMS 

1.  The  authority  citation  for  5  CFR 
part  532  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  5343, 5346;  f  532.707 
also  issued  under  5  U.&XI  552. 

2.  Section  532.2S1  is  ravised  to  read 
as  follows: 

1532.251  Special  rates. 

(a)  A  lead  agency,  with  the  approval 
of  OPM,  may  establish  special  rates  for 
use  within  all  <x  part  of  a  wage  area  for 
a  designated  oocupati<m  (»  occupational 
specialization  and  grade,  in  lieu  of  rates 
on  the  regular  schedule.  C^M  may 
authorize  special  rates  to  the  extent  it 
considers  necessary  to  overcome 
existing  or  likely  significant  handicaps 
in  the  recniitment  ex'  retention  of  well* 
qualified  perscmnel  whmi  these 
handicaps  are  due  to  any  of  the 
following  dreumstanoes: 

(1)  Rates  of  pay  offered  by  private 
sector  employers  for  an  occupation  or 
occupational  spedalization  and  grade 
are  significcmlly  higher  than  those  paid 
by  the  Fedwal  Govenunent  within  the 
competitive  labor  market; 

(2)  The  remotenesa  of  tlm  area  or 
location  involved;  or 

(3)  Any  other  circumstances  that  OPM 
considers  appropriate. 

(b)  In  autnofizing  spedal  rates,  OPM 
shall  consider — 

(1)  The  number  of  existing  or  likely 
vacant  positions  and  the  Im^th  of  time 
they  have  been  vacant,  indi^ng 
evidence  to  support  the  likeliho^  that 


a  recruitm«Dt  problem  will  develop  if 
(XM  does  not  alisady  exist; 

(2)  The  number  of  employees  who 
have  or  are  likely  to  quit,  iiicluding  the 
number  quitting  for  Ugher  pey  positiotts 
and  evidence  to  support  the  l^lihood 
that  employees  will  quit; 

(3)  The  number  of  vecandes 
employing  agendes  tried  to  fill  and  the 
number  of  hires  and  oBon  made; 

(4)  The  nature  of  the  existing  labor 
market; 

(5)  Tlaa  degree  to  which  emploving 
agendea  have  oonsidered  or  used 
increased  minimum  rates  fix  h(xd4o*fill 
positions; 

(6)  The  degree  to  which  employing 
agencies  have  considered  relevant  non- 
pay  solutions  to  the  staffing  problem, 
such  as  conducting  an  aggressive 
recruiting  program,  using  appropriate 
appointment  authorities,  redesigning 
jobs,  e8tri)li8hing  training  programs,  and 
improving  working  condiitions; 

(7)  The  impact  of  the  staffing  problem 
on  employere’  missionr, 

(8)  The  levd  of  ^vete  sector  rates 
paid  for  comparalNe  positionr,  and 

(9)  As  appropriate,  the  extent  to 
whi^  die  use  of  unrestrided  rates 
authorized  under  §  532.801  of  this  part 
vras  considered. 

(c)  In  determining  at  what  level  to  set 
sp^al  rates,  (K*M  shall  consider — 

(1)  The  level  of  rates  it  believes 
necessary  to  recruit  or  retain  an 
adequate  nrimber  of  well-qualified 
persons; 

(2)  The  ofisetting  costs  that  urill  be 
incurred  if  spedal  rates  are  not 
authorized;  and 

(3)  The  level  of  private  sedor  rates 
paid  for  comparable  positions. 

(d)  No  one  fador  or  combination  of 
factors  specified  in  paragraphs  (b)  or  (c) 
of  this  section  requires  special  rates  to 
be  establi^ed  or  to  be  aajiuted  to  any 
given  level.  Each  request  to  establish 
spedal  rates  shall  be  judged  on  its  own 
merits,  based  on  the  extent  to  which  it 
meets  these  factors.  Increased  minimum 
rates  are  not  a  prerequisite  to  the 
establishment  of  special  rates  under  this 
sectiem. 

(e)  Spedal  rates  shall  be  based  on 
private  sector  wa^  data,  or  a  percratage 
thereof,  as  speci&d  by  CX*M  at  the  time 
the  special  rates  are  authorized.  The 
private  sedor  data  shall  be  calculated  as 
a  wei^ted  average  or  payline,  as 
appropriate.  A  single  rate  shall  be  used 
when  this  represents  private  sector 
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practice,  and  five  rates  shall  be  used 
when  rate  ranges  are  used  by  the  private 
sector.  When  a  five-step  rate  range  is 
used,  the  differentials  between  steps 
shall  be  set  in  accordance  with 
§  532.203(f)  of  this  subpart. 

(f)  Once  approved  by  OPM,  special 
rates  may  be  adjusted  by  the  lead  agency 
on  the  same  cycle  as  the  applicable 
regular  schedule  to  the  extent  deemed 
necessary  to  ensure  the  continued 
recruitment  or  retention  of  well- 
qualified  personnel.  The  amount  of  the 
special  rate  adjustment  may  be  up  to  the 
percentage  (rounded  to  the  nearest  one- 
tenth  of  1  percent)  by  which  the  market 
rate  has  chtmged  since  the  last 
adjustment.  Special  rates  may  not 
exceed  the  percentage  of  market  rates 
initially  approved  by  OPM  imless  a 
request  for  higher  s{>ecial  rates  is  made 
and  approved  under  paragraphs  (a) 
through  (e)  of  this  section. 

(g)  Any  special  rates  established 
under  paragraph  (a)  of  this  section  shall 
be  shown  on  the  regular  schedule  or 
published  as  an  amendment  to  the 
regular  schedule  and  shall  indicate  the 
wage  area  (or  part  thereof)  and  each 
occupation  or  occupational 
specialization  and  grade  for  which  the 
rates  are  authorized.  These  rates  shall  be 
paid  by  all  agencies  having  such 
positions  in  the  wage  area  (or  part 
thereof)  speciBed. 

(h)  The  scheduled  special  rate  payable 
under  this  section  may  not,  at  any  time, 
be  less  than  the  unrestricted  (uncapped) 
rate  otherwise  payable  for  such 
positions  under  the  applicable  regular 
wage  schedule. 

(0  If  a  special  rate  is  terminated  under 
paragraph  (f)  of  this  section,  the  lead 
agency  shall  provide  written  notice  of 
such  termination  to  OPM. 

(j)  Employers  using  special  rates  shall 
maintain  current  recruitment  and 
retention  data  for  all  authorized  special 
rates.  Such  data  shall  be  made  available 
to  the  lead  agency  prior  to  the  wage  area 
regular  schedule  adjustment  date  for  the 
purpose  of  determining  whether  there  is 
a  continuing  need  for  special  rates  and 
the  amount  of  special  rate  adjustment 
necessary  to  recruit  or  retain  well- 
qualified  employees. 

3.  Section  532.254  is  added  to  read  as 
follows; 

§  532.254  Special  schedules. 

(a)  A  lead  agency,  with  the  approval 
of  OPM,  may  establish  special  schedules 
for  use  within  an  area  for  specific 
occupations  that  are  critical  to  the 
mission  of  a  Federal  activity  based  on 
findings  that — 

(1)  Unusual  prevailing  pay  practices 
exist  in  the  private  sector  that  are 
incompatible  with  regular  schedule 


practices,  and  serious  recruitment  or 
retention  problems  exist  or  will  likely 
develop  if  employees  are  paid  fi'om  the 
authorized  regular  schedule;  or 

(2)  Administrative  considerations 
require  the  establishment  of  special 
schedules  to  address  imique  agency 
missions  or  other  unusual 
circumstances  that  OPM  considers  , 
appropriate. 

(b)  An  OPM  authorization  for  a 
special  schedule  shall  include 
instructions  for  its  construction, 
application,  and  administration. 

ic)  Unless  otherwise  specified, 
positions  covered  by  special  schedules 
shall  be  subject  to  the  general  provisions 
of  this  part  and  to  other  applicable  rules 
and  regulations  of  OPM. 

4.  A  new  subpart  H,  consisting  of 
§  532.801,  is  added  to  read  as  follows: 

Subpart  H — Payment  of  Unraatrictad  Rataa 
for  Racruitmant  or  Ratantion  Purpoaaa 

Sec. 

532.801  Payment  of  unrestricted  rates  for 
recruitment  or  retention  purposes. 

Subpart  H — Payment  of  Unrestricted 
Rates  for  Recruitment  or  Retention 
Purposes 

§  532.801  Payment  of  unraatrictad  rates 
for  recruitment  or  retention  purposes. 

(a)  When  authorized  by  specific 
statutory  authority  providing  for 
exceptions  to  pay  limitations  imposed 
by  statute,  the  Office  of  Personnel 
Management  (OPM)  may  approve 
exceptions  to  the  pay  limitations  if  OPM 
determines  that  such  exceptions  are 
necessary  to  ensure  the  recruitment  or 
retention  of  qualified  employees. 

(b)  Requests  for  payment  of 
unrestricted  rates  under  this  subpart 
shall  be  submitted  by  employing 
agencies’  headquarters  to  the 
appropriate  lead  agency.  The  lead 
agency  shall  coordinate  each  request 
with  other  agencies,  as  necessary,  and 
submit  a  consolidated  request  to  OPM. 
The  consolidated  request  shall  include 
any  available  supporting  wage  survey 
data  and  a  formal  recommendation  by 
the  lead  agency  to  approve  or 
disapprove  the  re<}uest. 

(c)  Rates  authorized  imder  paragraph 
(a)  of  this  section  shall  be  equal  to  the 
regular  or  special  schedule  imrestricted 
(uncapped)  rates  and  may  be  authorized 
for  use  within  all  or  part  of  a  wage  area 
for  a  designated  occupation  or 
occupational  specialization  and  grade. 

(d)  In  approving  rates  under  this 
subpart,  OPM  shall  consider  the  factors 
specified  in  §  532.251(b)  of  this  part. 

(e)  The  unrestricted  rates  authorized 
under  this  subpart  shall  be  shown  on 
the  appropriate  regular  or  special 
schedule  or  as  an  amendment  to  the 


schedule  and  shall  indicate  the  wage 
area  (or  part  thereof)  and  each 
occupation  or  occupational 
specialization  and  grade  for  which  the 
rates  are  authorized.  These  rates  shall  be 
paid  by  all  agencies  having  such 
positions  in  the  wage  area  (or  part 
thereof)  specified. 

(FR  Doc.  92-29517  Filed  12-7-92;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 
7CFR  PART  1942 

Community  Facility  Loans  and  Grants 
and  Rural  Business  Enterprise  Grants; 
Corrections 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Final  rules;  Corrections. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  corrects  errors 
on  two  final  rules.  The  first  was 
published  on  May  19, 1992,  (57  FR 
21192)  and  concerns  Community 
Facility  Loans  and  Grants.  The  second 
was  published  on  July  27, 1992  (57  FR 
33097)  and  concerns  Rural  Business 
Enterprise  Grants.  The  intended  eBfect  of 
this  action  is  to  correct  errors  in  the 
amendatory  language  in  the  final  rules. 
EFFECTIVE  DATE:  December  8, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Gartman,  Regulations  Analysis 
and  Control  Branch,  Farmers  Home 
Administration,  USDA,  room  6348, 
South  Agriculture  Building, 

Washington,  DC  20250;  Telephone; 

(202)  720-9725. 

Accordingly,  the  final  rules  published 
on  May  19, 1992,  (57  FR  21192)  and  July 
27, 1992,  (57  FR  33097J  are  corrected  as 
follows: 

1.  The  amendatory  language  of  the 
final  rule  published  on  May  19, 1992, 

(57  FR  21192)  in  Amendment  No.  3  on 
page  21194  is  corrected  to  read  as 
follows; 

f  1 942.2  [Amended] 

3.  Section  1942.2  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(1)  and  paragraph  (a)(2)(ii) 
to  read  as  follows; 

2.  The  amendatory  language  of  the 
final  rule  published  on  July  27, 1992, 

(57  FR  33097)  in  Amendment  No.  5  on 
page  33099  is  corrected  to  read  as 
follows: 

$1942.305  [Amended] 

5.  Section  1942.305  is  amended  by 
adding  paragraph  (a)(3)  and  by  revising 
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the  iqtroductory  text  of  pora^ph  (b) 
and  paiagrapha  (bX3)  (ih  (iii),  (iv),  «id 
(v)  to  read  as  followK 
Dated:  November  25. 1902. 

LsVeme  Aasman, 

Administrator,  Ptirmert  Home 
Administration. 

iFR  Doc.  02-29^  FUmI  12-7-92;  8:45  am] 
WUMQ  coot  Mt•-S^4l 


NUCLEAR  REGULATORY  . 
COMMISSION 

10CFRPart20 

R(N3180-AA3e 

Revised  Standards  for  Protection 
Against  Radiation;  Mbwx  Amendments 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACnON:  Final  rule:  Minor  corrective  and 
conforming  ammklments. 

SUMMARY:  This  final  rule  makes  a 
number  of  minor  corrective  and 
conforming  amendments  to  the  NRCs 
revised  standards  for  protection  against 
radiation.  The  final  nils  is  necessary  to 
correct  recently  discovered  errors  in  the 
text  of  the  revised  standards,  to  conform 
portions  of  regulatory  text  to  the 
Commission’s  decis^  to  defer 
mandatory  implementatitm  of  the 
revised  standards  until  1994,  and  to 
reflect  the  recent  OMB  approval  of  the 
use  of  NRC  Forms  4  and  5. 

EFFECTIVE  DATE:  Decembw  8. 1992. 

FOR  FURTHER  MFOmiATION  CONTACT: 

Alan  Roeddein,  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  telephone  (301)  492-3740. 
SUPPLEMENTARY  INFORMATION:  On  May 
21, 1991  (56  FR  23360),  the  Nuclear 
Regulatory  Commission  (NRC) 
published  its  revised  standards  for 
protection  against  radiation  (10  CFR 
20.1001-20.2401)  and  the  assodatod 
appendices.  The  revised  standards  for 
protection  against  radiation 
incorporated  scientific  information  and 
reflected  changes  in  the  basic 
philosophy  of  radiation  protection  that 
had  ocoirred  since  the  promulgation  of 
the  ori^nal  regulations.  The  revised 
standa^s  for  protection  against 
radiation  bec^e  effective  on  Jrme  21, 
1991.  However,  NRC  licensees  were 
permitted  to  defer  the  mandatory 
implementation  of  these  regulations 
until  January  1, 1993. 

On  December  3. 1991  (56  FR  61352), 
the  NRC  publiriied  a  find  rule  in  the 
Federal  Register  that  corrected  a 
number  of  minor  printing  errors  aiKl 
omissions  in  the  l^y  21, 1991,  find 


rule.  Since  the  pdrlication  of  the 
December  3. 1991,  conection  ttod  the 
codification  of  the  revised  standards  for 
protection  against  radidimi  in  the  1992 
revision  of  10  CFR  chapter  I,  additiond 
typographicd  errors  and  insdvectent 
omissions  have  been  discovered  in  the 
revised  standards  for  potection  against 
radiation.  This  amenoment  is  necessary 
to  correct  these  errors  in  the  terd  of  the 
revised  standards  for  protection  against 
radiation. 

On  August  26, 1992  (57  FR  38588), 
the  NRC  published  a  find  rule  that 
extended  the  date  by  which  NRC 
licensees  are  reouired  to  implement  the 
revised  standard  for  protection  against 
radiation  from  January  1, 1993,  until 
January  1, 1994.  This  amendment  dso 
makes  several  ccmfoiming  mneiKimmits 
to  the  text  of  the  revised  standards  for 
protection  agdnst  radiation  that  are 
necessary  to  reflect  the  new  mandatcxy 
implementation  date. 

The  Nuclear  Regulatory  Commission 
submitted  the  information  collection 
requirements  contdned  in  this  part  and 
in  NRC  Forms  4  and  5  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  of  1980.  OMB  has 
approved  the  information  collection 
requirements  contained  in  part  20  under 
control  number  3150-0014  and  has 
approved  the  use  of  NRC  Forms  4  and 
5  under  control  numbers  3150-0005  and 
3150-0006.  This  final  rule  ammids 
§  20.1009  to  reflect  these  approvals. 

Explanation  of  Changes 

This  final  rule  makes  minor 
corrections  and  conforming  changes  for 
the  following  reasons: 

In  the  §  20.1003  definition  of 
dosimetry  processor,  the  inadvertently 
repeated  parenthetical  phrase 
wtHt^)”  is  removed. 

The  text  of  §  20.1009,  Reporting, 
recording,  and  application 
requirements:  OMB  approval,  is  revised 
to  reflect  recent  OMB  approvals. 

In  §  20.1202,  several  misprints  in  the 
subscripts  are  corrected. 

In  §  20.1302,  the  word  “continually" 
is  changed  to  “continuously"  to  better 
reflect  the  intent  of  the  provision  that  an 
individual  would  have  to  be  present 
without  interruption  in  an  unrestricted 
area. 

In  §  20.1703,  the  word  "are”  is 
correct 

In  §  20.1703,  the  acronym  NIOSH  is 
correcteci 

In  §  20.1703(d),  the  title  of  Regional 
Administrator  is  corrected. 

In  §  20.2104,  the  word  “Ufethne"  is 
deleted  from  t^  phrase  ***  •  *  lifetinM 
cumulative  radiation  dose  *  * 
because  it  is  redundant  vdth  cumulative 


and  may  be  misleeding  because  the  new 
rules  do  not  include  a  lifetime  dose 
limit. 

In  §  20.2104,  paragraph  (d)  is  revised 
to  bettw  explain  the  option  of  uaing  a 
record  of  exposure  history  other  than 
Form  4.  The  amendment  makes  it  dt  v 
that  all  of  the  inibnnatian  required  ra 
Form  4  would  need  to  be  fri  the  optitmal 
record. 

In  S  20.2104(d),  footnote  4,  fire  first 
sentence  is  amended  to  make  it  dearer 
that  lioansees  do  not  have  to  partition 
doses  received  prior  to  impisinanting 
the  new  part  20  into  exler^  doee 
equivalents  snd  internal  coirunitted 
doae  equivalents.  Also,  the  phrase 

obtained  anJrec^ed  on  NRC  Form  4 
before  January  1. 1991,  would  not  have 
included  effective  dose  equivalent 

*  •  *”  is  changed  to  “*  •  *  before 
January  1, 1994,  mi^t  not  *  *  This 
is  HKHe  accurate  since  if  licrasees  do 
not  implement  the  new  regulation  until 
the  mandatory  compliairce  date  of 
January  1, 1994.  they  are  not  required  to 
measure  and  record  effective  dem 
equivalent. 

In  §  20.2202,  the  phrase  “*  *  *  five 
times  the  occupational  aimual  limit  on 
intake  *  *  *“  is  amended  by  deleting 
the  word  “occupational”  in  order  to 
avoid  the  implic^on  that  there  is  a 
“nonoccupatioDal”  or  “public"  Annual 
Limit  on  Intake  (ALl). 

In  Appendix  B  to  §§  20.1001-20.2401, 
in  the  paragraph  under  the  heading 
“Introduction,"  language  is  added  to 
make  it  clear  that  inhalation  retention 
classes  (D,W,Y)  apply  only  to  fire 
inhalation  AlJs  and  DACs  given  in 
Table  1,  columns  2  and  3. 

in  Appendix  B,  the  seventh  paragraph 
under  the  heading  Table  1 
“Occupational"  which  begins  ’TIote 
that  the  dose  equivalents  *  *  *”  is 
deleted  because  it  was  erroneously 
repeated.  The  same  paragraph  occurs  as 
the  fourth  paragraph  under  the  heading 
.  Table  1,  “Occupational,"  where  it  is 
correct. 

In  Appendix  B,  in  the  ffiird  paragraph 
under  the  heading  Table  2,  the  unit 
“ml”  was  omitted  frtjm  the  number 
2.4x10*.  The  unit  is  added. 

In  Appendix  B,  in  the  last  paragraph 
under  the  heading  Table  2,  in  the  third 
sentence,  the  word  “the”  in  the  phrase 
“*  *  *  presence  of  the  one  of  the 

*  •  *”  is  deleted,  and  the  words 
“*  •  *  as  being  present  *  *  •"are 
deleted  finm  the  phrase  "•  *  * 
excluded  as  being  preeent  either  from 
***** 

In  Appendix  F,  IILB.S  and  1II.D.2., 
recoidkaeping  requirements  are  changed 
to  *  *  until  tlra  license  is 
terminated.”  This  diange  was  made  to 
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all  recordkeeping  requirements,  and 
these  two  were  i^dveitently  omitted. 
This  change  is  consistent  with  the  OMB 
approvaL 

Administrative  Procedures  Act:  Waiver 

Because  these  amendments  make 
minor  corrective  and  conforming 
chanms  to  an  existing  regulation,  the 
NRC  has  determined  that  good  cause 
exists  to  dispense  %vith  the  notice  and 
comment  provisions  of  the 
Administrative  Procedure  Act  pursuant 
to  5  U.S.C  553(b)(B).  For  the  same 
reason,  the  NRC  has  determined  that 
good  cause  exists  to  waive  the  30-dcy 
deferred  elective  date  provisions  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
S53(d)(3)). 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
rule  is  the  type  of  action  described  in 
categorical  exclusion  10  CFR 
S1.22(cK2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  number  3150- 
0014. 

Regulatory  Analysis 

This  final  rule  is  administrative  in 
that  it  corrects  and  conforms  the  text  of 
an  existing  regulation.  These 
amendments  will  not  have  a  significant 
impact.  Therefore,  the  NRC  has  not 
prepared  a  regulatory  analysis  for  this 
find  rule.  The  final  regulatory  analysis 
for  the  May  21, 1991,  final  rule 
examined  the  costs  and  benefits  of  the 
alternatives  considered  by  the 
Commission  in  developing  the  revised.  _ 
standards  for  protection  against 
radiation  and  is  available  for  inspection 
in  the  NRC  Public  Document  Room, 
2120  L  Street,  NW.  (Lower  Level), 
Washington,  DC 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule,  and  therefore, 
t^t  a  backfit  analysis  is  not  required  for 
this  final  rule  because  these 
amendments  are  administrative  in 
nature  and  do  not  involve  any  provision 
which  would  impose  backfits  as  defined 
in  10  CFR  50.109(a)(1). 


List  of  Subjects  in  10  CFR  Part  20 

Byproduct  material.  Criminal 
penalties.  Licensed  materid,  Nudear 
materials.  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health.  Packaging  and  contdners. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Special 
nuclear  materid.  Source  material.  Waste 
treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
corrective  and  conforming  amen^ents 
to  10  CFR  part  20. 

PART  29-STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  part  20 
continues  to  read  in  part  as  follows: 

Authorit]r:  Sec.  161, 68  Stat.  948,  as 
amended  (42  U.S.C  2201);  Sec.  201, 88  Stat. 
1242,  as  amended  (42  U.S.Q  5841)  *  *  *. 

2.  The  undesignated  center  heading 
directly  preceding  Subpart  A 

(§§  20.1001-20.1009)  is  revised  to  read 
as  follows: 

Regulations  Mandatory  as  of  January  1, 
1994,  With  Earlier  Compliance 
Encouraged 

3.  In  §  20.1003,  the  term  “Dosimetry 
processor”  is  revised  to  read  as  follows: 

f20.1003  Deflnitiona. 

*  •  •  •  • 

Dosimetry  processor  means  an 
individual  or  organization  that 
processes  and  evaluates  individual 
monitoring  equipment  in  order  to 
determine  the  radiation  dose  delivered 
to  the  equipment. 

•  *  *  •  • 

4.  Section  20.1009,  is  revised  to  read 
as  follows: 

•  •  *  •  * 

1 20.1009  RaportinB,  recording,  and 
application  requiraments:  OMB  approvaL 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  the  Paperwork 
R^uctimi  Act  of  1980  (44  U.S.C  3501 
et  seq.).  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  part  under  control 
number  3150-0014. 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appw  in  §§  20.1101, 20.1202, 
20.1204, 20.1206,  20.1301, 20.1501, 


20.1601,  20.1703,  20.1001,  20.1902, 
20.1904,  20.1906,  20.2002,  20.2004, 
20.2006,  20.2102,  20.2103,  20.2104, 
20.2105,  20.2106,  20.2107,  20.2108, 
20.2110,  20.2201,  20.2202,  20.2203, 
20.2204,  20.2206,  and  appendix  F  to 
20.1001-20.2401. 

(c)  This  part  contains  information 
collection  requirements  in  addition  to 
those  approved  under  the  control 
number  specified  in  paragraph  (a)  of 
this  section.  These  information 
collection  requirements  and  the  control 
numbers  under  which  they  are 
approved  are  as  follows: 

U)  In  §  20.2104,  NRC  Form  4  is 
approved  under  control  number  3150- 
0005. 

(2)  In  §§  20.2106  and  20.2206,  NRC 
Form  5  is  approved  under  control 
number  3150-0006. 

120.1202  [Anwiufedl 

5.  In  §  20.1202(b)(3),  footnote  1,  the 
word  “factors"  is  revised  to  read 
“factor,";  the  phrase  “conunitted  dose 
equivalent,  Hjo,"  is  revised  to  read 
“committed  dose  equivalent,  Htjo,”:  the 
phrase  “maximum  weighted  value  of 
Hso"  is  revised  to  read  “maximum 
weighted  value  of  Ht.5o.”:  and  the 
parenthetical  “(i.e.,  Wt  Hso.t)”  is 
revised  to  read  "(i.o.,  Wt  Htjo).” 

120.1302  [AiTMMMfed] 

6.  In  §  20.1302(b)(2)(ii),  the  word 
“continually"  is  revised  to  read 
“continuously." 

f20.1703  [Amended] 

7.  In  the  first  sentence  of 

§  20.1703(b)(1),  "ae"  is  revised  to  read 
“are.” 

8.  In  §  20.1703(c),  “NOISH”  is  revised 
to  read  “NIOSH.” 

9.  In  §  20.1703(d),  the  title  of  the 
addressee  is  changed  finm  “Director"  to 
“Regional  Administrator." 

10.  In  §  20.2104,  paragraphs  (a)(2)  and 
(c)(2)  are  amended  bv  removing  the 
word  “lifetime,"  and  paragraph  (d)  is 
revised  to  read  as  follows: 

*  •  *  *  • 

(d)  The  licensee  shall  record  the 
exposure  history  of  each  individual,  as 
required  by  paragraph  (a)  of  this  section, 
on  NRC  Form  4,  or  other  clear  and 
legible  record,  including  all  of  the 
information  required  by  NRC  Form  4  *. 
The  form  or  record  must  show  each 
period  in  which  the  individual  received 


*  UceoMM  are  not  raquirad  to  putition  hiftorical 
doM  betwoao  aartwiiil  dote  oqui  went(t)  and 
intMnal  committed  dote  equivelaat(s).  Fuithar, 
nmipaHnnal  axpoauie  hietoriei  obtained  and 
recorded  ob  NRC  Form  4  beibie  January  1,  ISM. 
might  not  have  induded  effective  doee  equivalent, 
but  nuiy  be  uaed  in  the  abeenoe  of  epedfic 
information  on  ffw  intake  of  radionudidea  by  die 
IndividuaL 
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occupational  exposure  to  radiation  or 
radioactive  material  and  must  be  signed 
by  the  individual  who  received  the 
exposure.  For  each  period  for  which  the 
licensee  obtains  reports,  the  licensee 
shall  use  the  dose  shown  in  the  report 
in  preparing  the  NRC  Form  4.  For  any 
period  in  which  the  licensee  does  not 
obtain  a  report,  the  licensee  shall  place 
a  notation  on  the  NRC  Form  4  indicating 
the  periods  of  time  for  which  data  are 
not  available. 

***** 

S  20.2202  [Amended] 

11.  In  §  20.2202(a)(2),  the  word 
"occupational”  is  removed. 

Appendix  B  to  §§  20.1001-20.2401 
[Amended] 

12.  In  Appendix  B  to  §§  20.1001- 

20.2401,  the  paragraph  under  the 
heading  "Introduction”  is  amended  by 
adding  the  following  sentence  after  the 
third  sentence: 

"The  class  (D,  W,  or  Y)  given  in  the 
column  head^  "Class”  applies  only  to  the 
inhalation  AUs  and  DACs  given  in  Table  1, 
columns  2  and  3.” 

13.  In  Appendix  B  to  §§  20.1001- 

20.2401,  the  seventh  paragraph  under 
the  heading  Table  1  "Occupational” 
which  begins  "Note  that  the  dose 
equivalents  *  *  *”  is  removed. 

14.  In  Appendix  B  to  §§  20.1001- 

20.2401,  in  the  second  sentence  of  the 
third  paragraph  under  the  heading  Table 
2  which  begins  "The  air  concentration 
values  *  *  *,”  the  unit  "ml”  is  added 
after  the  number  2.4  x  10”.” 

15.  In  Appendix  B  to  §§  20.1001- 

20.2401,  the  last  sentence  of  the  last 
paragraph  under  the  heading  Table  2  is 
revised  to  read  as  follows: 

"The  limit  for  the  unknown  mixture  is 
defined  when  the  presence  of  one  of  the 
listed  radionuclides  cannot  be  definitely 
excluded  either  from  knowledge  of  the 
radionuclide  composition  of  the  source  or 
from  actual  measurements.” 

Appendix  F  to  §§20.1001-20.2401 
[Amended] 

16.  In  Appendix  F  to  $§  20.1001- 

20.2401,  se^on  in.B.5.  the  phrase  ", 
and  retain  information  firom  generator 
manifest  until  disposition  is  authorized 
by  the  Commission:  and”  is  revised  to 
read  ",  and  retain  information  from 
generator  manifest  imtil  the  license  is 
terminated;  and”. 

17.  In  Appendix  F  to  §§  20.1001- 

20.2401,  Section  in.D.2.,  is  revised  to 
read 

•  •  *  *  • 

2.  Maintain  copies  of  all  completed 
manifests  or  equivalent  documentation 
until  the  license  is  terminated;  and 

*  •  *  *  • 


Dated  at  Rockville,  Maryland,  this  18th  day 
of  November,  1992. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Executive  Director  for  (^rations. 

(PR  Doc.  92-29721  Filed  12-7-92;  8:45  am] 
BtLUNQ  COOC  7SS»-0t-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  92-NM-150-AD:  Amendment 
39-4426;  AO  92-25-12] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300  B2,  A300  B4, 
A310,  and  A300-600  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A300  B2,  A300  B4,  A310,  and 
A300-600  series  airplanes,  that  requires 
revising  the  Airplane  Flight  Manual 
(AFM)  to  change  the  data  concerning 
maximum  V|  speed  and  accelerate  stop 
distance  to  be  used  to  determine  takeoff 
performance.  This  amendment  is 
prompted  by  results  of  certification  test 
flights.  The  actions  specified  by  this  AD 
are  intended  to  prevent  the  airplane 
from  overrunning  the  available  runway 
length  in  the  event  of  a  rejected  takeoff 
(RTO). 

DATES:  Effective  January  12, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  12, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  Airbus  Support 
Division,  Avenue  Didier  Daurat,  31700, 
Blagnac,  France.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rides  EKocket, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  Ae  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Greg  Holt,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2140;  fox  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proj)osal  to  amend  part  39  of  the  Federal 


Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Industrie 
Model  A300  B2,  A300  B4,  A310.  and 
A300-600  series  airplanes  was 
published  in  the  Fedoul  Register  on 
September  24, 1992  (57  FR  44139).  That 
action  proposed  to  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
change  the  data  concerning  maximum 
V|  sp^  and  accelerate  stop  distance  to 
be  used  to  determine  takeoff 
performance. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  127  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  0.5 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $3,492,  or  $27  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  ^s  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule”  under  Executive  O^er  12291;  (2) 
is  not  a  "significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES.” 
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List  of  SubfKls  in  14  CFR  Part  38 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  38-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S£.  106(^  and  14  CPR 
11.89. 

138.13  lAmandedl 

2.  Section  39.13  is  amMided  by 
adding  the  following  new  airworthiness 
directive: 

92-25-12.  Akhos  Industrie;  Amendment  38- 
8428.  Docket  e2-NM-150-AD. 

'  Applicahi/fty:  Model  A300  B2,  A300  B4. 
A310,  and  A300-600  series  airplanes: 
equipped  with  Messier  Bugatti  carbon  brakes; 
certificated  in  any  category. 

Complkmce:  Required  as  indicated,  unless 
accompUshsd  previously. 

To  prevent  overrunning  the  availatde 
runway  length  during  a  rejactad  takeoff 
(RTO),  accomplish  the  following: 

(a)  Within  30  dajrs  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  PAA-epproved  Airplane  Flight  Manual 
(AFM)  to  change  ttie  data  concerning  the 
accelerated  atop  distance  to  be  used  during 
a  RTO,  in  accordance  with  either  Model 
A300  AFM  Temporary  Revision  5.02.00/1, 
dated  December  4, 1991;  Model  A310  AFM 
Temporary  Revisira  5.04.00/3,  dated 
February  13, 1992;  Model  A310  AFM 
Temporary  Revision  5.04.00/1,  dated  October 
22. 1991;  Model  A310  AFM  Temporary 
Revision  5.04.00/4.  dated  March  6, 1992; 
Model  A300-600  AFM  Temporary  Revision 
5.04.00/1,  dated  November  4, 1991;  or  Model 
A300-600  AFM  Temporary  Revision  5.04.00/ 
2,  dated  Decenfoer  4, 1991;  as  applicable. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
prides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Brandi,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Mao^r,  Standardization 
Branch.  ANM-113. 

Nete:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Brandi. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  %vith  PAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  when  the 


requirements  of  this  AD  can  be 
accomplished. 

(d)  The  AFM  revisloo  shall  be  done  in 
accordance  «vith  Model  A300  AFM 
Temporary  Revision  5.02.00/1,  dated 
Decconber  4, 1991;  Model  A310  AFM 
Temporary  Revlsicm  5.04.00/3,  dated 
FelHuary  13, 1992;  Model  A310  AFM 
Temporary  Revision  5.04.00/1,  dated  October 
22, 1991;  Model  A310  AFM  Temporary 
Revision  54>4X)0/4,  dated  Match  6, 1992; 
Model  A300-600  AFM  Temporary  Revision 
5.04.00/1,  dated  November  4, 1991;  or  Model 
A300-60G  AFM  Temporary  Revision  5.04.00/ 
2,  dated  December  4, 1991;  as  applicable. 

(Note:  The  issue  date  of  the  AFM 
Temporary  Reviatona  are  Indicated  only  oa 
"page  1";  no  other  pagM  of  these  documents 
are  dated.)  This  inoHporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  vrith  5  U.S.C  S52(a) 
and  1  (7R  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  Airbus  Support 
Division,  Avenue  Didier  Daunt,  31700, 
Blagnac,  Prance.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 

Washington;  or  at  the  Office  of  tte  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC 

(e)  This  amendment  becomes  effective  on 
January  12, 1993. 

Issued  in  Renton,  Washington,  on 
November  18, 1992. 

Darrafl  M.  Pedenon, 

Acting  Mangger,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  92-29662  Piled  12-7-92;  8:45  am] 
BMJJNO  CODE  4St0-ta-M 


14  CFR  Part  39 

[Docket  No.  91-Niyi-274-AD;  Amendment 
39-8424;  AO  92-35-09] 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  E)OT. 

ACTION:  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  dire^ve  (AD), 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  that  currently  requires 
external  inspections  of  the 
circumferential  fuselage  splices  and 
internal  inspections  of  certain  bonded 
doublers  for  delamination,  cracking,  and 
corrosion,  and  repair,  if  necessary.  This 
amendment  clarifies  the  terminating 
action,  expands  the  area  of  inspection, 
and  updates  the  inspection  procedures. 
This  amendment  is  prompt^  by  reports 
from  operators  of  additional  skin  erodes, 
corrosion,  and  delamination  between 
the  skin  and  doubler.  The  actions 
spedfied  by  this  AD  are  intended  to 
prevent  rapid  decompression  of  the 
airplane. 

DATES:  Effective  Januaiy  12, 1963. 


The  inemrporotiem  by  reference  of 
certain  publications  lirted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Rc^ster  as  of  January  12. 
1963. 

ADDRESSES:  The  service  information 
referenced  In  this  AD  may  be  obtained 
from  Boeing  Conunerdal  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124.  T^  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 

Renton.  Washii^on;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Thomas  Rodriguez,  Aerospace  Engineer, 
Seattle  Aircraft  Certification  Office, 
Airfirame  Brandi,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206) 227-2779; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
91-09-10,  Amendmmit  39-6978  (56  FR 
18689,  April  24. 1961),  which  is 
applicabks  to  certain  Boeing  Model  737 
series  airplanes,  was  published  in  the 
Federal  Register  on  March  18, 1962  (57 
FR  9392).  (A  correction  of  the  rule  wes 
publidied  in  the  Federal  R^ieter  on 
June  30, 1992  (57  FR  29120).)  That 
action  proposed  to  clarify  the 
terminatii^  action,  expand  the  area  of 
inspection,  and  update  the  inspection 
procedures. 

Interested  pmsons  have  been  affmxled 
an  opportunity  to  partidpate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Cfoe  commenter  requests  clarification 
as  to  what  type  of  terminating  action  the 
AD  requires  if  solid  belly  skins  have 
been  installed  on  the  airplane  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-53A1042.  The  FAA 
concurs  that  clarification  is  needed.  The 
FAA  has  reviewed  and  approved  Boeing 
Service  Bulletin  737-53A1042,  Revision 
9,  dated  July  25. 1991  (and  the  previous 
revisions  to  this  service  bulletin),  that 
describe  procedures  for  inspection  of 
the  fuselage  lower  lobe  hot-bonded  skin 
panels,  application  of  corrosion 
inhibitor,  and  replacement  with  solid 
belly  skin  panels.  The  FAA  has 
determined  that  this  solid  belly  skin 
installation  constitutes  terminating 
action  for  the  corrosion  and  fatigue 
inspection  requirements  of  this  AD  in 
the  area  of  the  solid  belly  skin.  A  new 
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paragraph  (h)  has  been  added  to  the 
final  rule  to  specify  this. 

One  commenter  requests  clarification 
regarding  the  specific  requirements  for 
skin  inspections  to  detect  cracks 
imdemeath  external  repairs/ 
modifications.  The  FAA  concurs  that 
clarification  is  necessary.  The  FAA 
notes  that  repairs/modifications  must  he 
removed  to  access  the  skin  imdemeath 
to  properly  accomplish  the  required 
inspe^ons. 

One  commenter  requests  that 
proposed  paragraph  (e)(l)(ii)  be  revised 
to  spedfy  that  the  required  hispection 
be  accomplished  using  external 
ultrasonic  techniques.  The  commenter 
asserts  that  detecting  delamination 
through  the  use  of  external  ultrasonic 
inspe^on  techniques  provides  the 
same  reliability  as  inspection  through 
the  use  of  internal  ultrasonic 
techniques,  as  proposed  in  the  notice. 
The  FAA  does  not  concur.  The  internal 
ultrasonic  inspection  requirements  to 
detect  corrosion  and  delamination  of  all 
non-mechanically  fastened  areas  of  the 
bonded  doublers  around  all  major  skin 
cutouts  was  proposed  in  paragraph 
(e)(l)(ii)  of  the  notice.  The  FAA  has 
determined  that  the  outline  of  the 
bonded  doublers  around  the  major  skin 
cutouts  is  not  readily  visible  via 
external  inspection  methods.  Therefore, 
external  ultrasonic  inspections  may  not 
provide  accurate  readings  of  the 
condition  of  the  underl]^ng  structure. 

One  commenter  notes  that  a  conflict 
exists  between  the  requirements  of 
proposed  paragraphs  (a)  and  (b)  of  this 
AD.  Proposed  paragraph  (a)  would 
require  visual  inspections  of  major  skin 
cutouts  in  accordance  with  Boeing 
Service  Bulletin  737-53-1076,  Revision 
2,  dated  Febmary  8, 1990;  and  proposed 
paragraph  (b)  would  require  visual 
inspections  of  addition^  cutout  areas  in 
accordance  with  Boeing  Service  Bulletin 
737-53-1076,  Revision  4,  dated 
September  26, 1991.  This  commenter 
states  that  proposed  paragraph  (b) 
would  impose  additional  requirements, 
namely  removal  of  scuff  plates  fur  the 
galley  doors,  while  proposed  paragraph 
(a)  would  not  require  removal  of  scuff 
plates  for  entry  and  cargo  doors.  The 
FAA  does  not  concur.  Scuff  plate 
removal  is  necessary  in  order  to  make 
the  skin  visible  to  accomplish  the  visual 
inspections  required  by  this  AD  for  all 
cutouts,  not  just  for  galley  doors.  Not 
removing  the  scuff  plates  will  impair 
the  performance  of  proper  visual 
inspection,  techniques. 

One  commenter  requests  that 
proposed  paragraph  (d)  be  separated 
into  two  paragraphs:  one  paragraph  to 
address  tne  original  inspMrtion  areas  as 
specified  by  AD  91-09-10,  while 


maintaining  the  compliance  time  of  500 
flight  cycles  after  the  effective  date  of 
that  AD;  and  the  second  paragraph  to 
address  the  new  inspection  areas,  with 
the  new  proposed  compliance  time  of 
500  flight  cycles  after  the  effective  date 
of  the  new  AD.  The  FAA  does  not 
concur.  Proposed  paragraph  (d)  of  this 
AD  states  that  compliance  must  be 
accomplished  within  500  flight  cycles 
after  the  effective  date  of  this  AD.  unless 
accomplished  within  the  last  4,000 
flight  cycles.  Therefore,  the  new  areas 
added  by  this  new  AD  will  be  the  only 
areas  that  require  inspection  %vithin  500 
flight  cycles  after  the  effective  date  of 
this  new  AD.  Operators  will  be 
"credited”  if  they  have  already 
accomplished  this  inspection  within 
4,000  flight  cycles  prior  to  the  new 
effective  date. 

One  commenter  requests  that 
proposed  paragraph  (d)(l)(i)  be  clarified 
as  to  whiim  butt  joints  require 
inspection.  The  FAA  concurs  that 
clarification  is  necessary.  The  notice 
only  specified  that  the  "fasteners  in  the 
circumferential  skin  splice  over  the 
crown  from  S-IOL  to  S-IOR"  need  to  bo 
inspected.  Paragraph  (d)(l)(i)  of  the  final 
rule  has  been  revised  to  clarify  that 
fasteners  be  inspected  in  the 
circumferential  skin  splice  firom  body 
station  (BS)  259.5  to  the  forward  side  of 
BS  1016  between  stringers  (S)-10L  to  S- 
lOR. 

One  commenter  requests  that  the 
termination  of  the  "crack  inspections" 
in  proposed  paragraph  (d)(3)  be 
corrected  to  read  "fatigue  inspections.” 
Furthermore,  for  clarification  purposes, 
the  commenter  asks  for  the  addition  of 
the  following  statement  to  this 
paragraph:  "Corrosion  and  delamination 
inspections  must  be  continued.”  The 
FAA  concurs  that  these  changes  would 
clarify  the  requirements  of  paragraph 
(d)(3).  The  final  rule  has  been  revised 
accordingly. 

The  final  rule  has  been  revised  to 
clarify  repair  procedures  for  findings  of 
cracks  or  delamination  for  Group  1 
airplanes.  As  discussed  in  the  notice, 
the  FAA’s  intent  was  to  fequire 
inspection  for  cracks,  corrosion,  and 
delamination,  and  repair,  if  necessary. 
Repair  procedures  for  findings  of  cracks 
or  delamination  were  included  in 
paragraph  (g)  of  the  notice;  however, 
paragraph  (eK2)(iii)  has  been  added  to 
the  final  rule  to  clarify  that  these  repair 
procedures  are  also  applicable  to  Group 
1  airplanes. 

Paragraph  (i)  of  the  final  rule 
(designate  as  paragraph  (h)  in  the 
notice]  has  been  ravish  to  clarify  the 
procedure  for  requesting  alternative 
methods  of  compliance  with  this  AD. 


After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determine  that  these  changes  will 
neither  increase  the  econon^c  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  519  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  The  FAA 
estimates  that  213  airplanes  of  U.S. 
registry  will  be  affected  by  this  AO. 
Approximately  262  work  hours  per 
airplane  will  required  to  accomplish 
the  actions  required  by  AD  91-09-10; 
approximately  2  additional  work  hours 
per  airplane  Mali  be  required  to 
accomplish  the  new  procedures 
requir^  by  this  AD.  The  average  labor 
cost  will  be  $55  per  work  hour.  Based 
on  these  figures,  the  additional  costs 
incurred  by  U.S.  operators  as  a  result  of 
the  new  requirements  of  this  AO  action 
is  estimated  to  be  $23,430,  or  $110  per 
airplane.  The  total  cost  impact  of  this 
AO  (including  the  actions  previously 
required  by  AD  91-09-10)  on  U.S. 
operators  is  estimated  to  1m  $3,092,760, 
or  $14,520  per  airplane.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  Febru^  26. 1979);  and  (3) 
Mali  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluatirm  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  (Stained  frem  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Ad<q>tion  of  the  Amend  mwU 

Accordingly,  pursuant  to  the 
authority  dt»iegated  to  me  by  the 
Administrsior.  the  Federal  Aviation 
Administraucm  ammids  14  CFR  pert  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-A)RWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritr.  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  US.C  106(^  and  14  CFR 
11.89. 

139.13  (Amended} 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6978  (56  FR 
18689,  April  24. 1991).  and  by  adding 
a  new  airwonhiness  directive  (AD), 
amendment  39-8424.  to  read  as  follows: 

92-25-09.  Boeing:  Amendment  39-8424. 
Docket  9t-NM-274-AD.  Supersedes  AD 
91-09-10,  Amendment  39-6978. 

Applicability:  Model  737  series  airplanes, 
listra  in  Boeing  Service  Bulletin  737-53- 
1076,  Revision  4,  dated  September  26, 1991; 
certificated  in  any  category. 

Compliance:  Requir^  as  indicated,  tmless 
accomplished  pretdously. 

To  prevent  decompression  of  the  airplane, 
accomplish  the  following: 

(a)  Within  IhOO  flight  cycles  or  3  months 
after  May  28, 1991  (the  effective  date  of  AD 
91-09-10,  amendment  39-6798),  whichever 
occurs  first,  unless  accomplished  within  the 
last  12  months,  perform  an  external  close 
visual  inspection  far  corrosion  or  evidence  of 
delaminatkm  in  all  dicumferential  riun  butt 
splices  from  body  station  (BS)  259.5  to  BS 
1016,  and  in  the  areas  of  the  bonded  intonal 
doublers  around  the  m^or  skin  cutouts  for 
entry,  cargo,  note  landing  gear,  overwing  exit 
doors,  and  in  the  area  from  BS  360  to  BS  420 
between  stringer  (S)-15L  and  S-25L,  in 
accordance  with  Boeing  Service  Bulletin 
737-53-1076,  Revision  2,  dated  February  8, 
1990. 

(b)  Within  1,000  flight  cycles  or  3  months 
after  the  eflecUve  date  oi  this  AD,  whichever 
occurs  first,  unless  accomplished  within  the 
last  12  moDtbs,  perfonn  an  external  cloae 
visual  inspecUoo  far  corrosion  or  evidence  of 
delamination,  in  the  areas  of  bonded  internal 
doublers  around  the  skin  cutouts  for  the 
galley  door,  electrical/electronic  door,  and 
airstair  In  accordance  vrtth  Boeing  Service 
Bulletin  737-53-1076,  Revision  4,  dated 
September  26, 1991  (hereinafter  reforred  to  as 
“the  Service  Bulletin"). 

(c)  As  a  result  of  the  inspections  required 
by  paragraphs  (a)  and  (b)  of  this  AD, 
accomplish  one  of  the  following: 

(1)  If  no  corrosion  or  evidence  of 
delamination  is  found,  repeat  the  external 
close  visual  inspection  at  intervals  not  to 
exceed  4.500  fiight  cycles  or  15  months, 
whichever  occurs  first. 

(2)  If  corrosion  is  found,  prior  to  further 
flight,  repair  in  accordance  with  paragraph  (I) 
of  this  AD.  Following  repair,  continue  to 


repeat  the  external  cloae  visual  inspection  at 
intervals  not  to  excaed  4,500  flight  cycles  or 
IS  months,  whichever  occurs  first 

(3)  If  delamination  is  found,  prior  to 
filler  flight,  repair  in  accordance  with 
paragraph  (g)  of  this  AD.  Following  repair, 
continue  to  repeat  the  external  cIom  visual 
inspection  at  intervals  not  to  exceed  44»00 
fli^t  cycles  or  15  months,  whichever  occurs 
first. 

(d)  Within  500  flight  cycles  after  the 
effisctive  date  of  this  AD;  or  prior  to  the 
acoimulation  of  40,000  flight  ^les  for 
Group  1  airplanes  and  60,000  night  cycles  for 
Group  2  airplanes;  whichever  occurs  later, 
unless  accomplished  within  the  last  4,000 
flight  cycles;  accomplish  the  following: 

(1)  PwftHm  the  {(blowing  external 
insp^ions: 

(1)  High  frequency  eddy  current  (HFEQ 
inspection  for  cracks  in  the  skin  common  to 
the  forward-most  and  aft-most  row  of 
fasteners  in  the  circumferential  skin  splice 
over  the  crown  ftom  BS  259.5  to  the  forward 
side  of  BS  1016  between  S-IOL  and  S-IOR, 
in  accordance  with  the  Service  Bulletin. 

(ii)  Glose  visual  inspection  fur  skin  cracks, 
and  loose  or  musing  rasteners  in  all 
circumferential  skin  butt  splices  from  BS 
259.9  to  BS  1016,  in  accordwce  with  the 
Service  Bulletin. 

(iii)  dose  visual  inspection  for  skin  cracks 
in  the  area  of  the  bonded  internal  doublers 
around  the  skin  cutouts  for  entry,  galley, 
cargo,  nose  landing  gfsar,  airstairs,  electarical/ 
electronic  door,  overwing  exit  doors,  and  in 
the  area  from  BS  360  to  BS  420  between  S- 
15L  and  S-2SL,  in  accordance  with  the 
Service  BulletiiL 

(2)  As  a  result  of  the  inspections  required 
by  paragraph  (dHl)  of  this  AD,  accomplish 
the  requirements  of  either  paragraph  (dX2Xi) 
or  (dK2Kii)  of  this  AD,  as  applicable: 

(i)  If  no  cracks  are  found,  repeat  the 
inspections  required  by  paragraph  (d)(1)  of 
this  AD  at  intervals  not  to  exceed  4300  flight 
cycles  or  15  months,  whichever  occurs  first; 
or  accomplish  the  terminating  action  in 
accordance  with  the  Service  Bulletin. 

(ii)  If  cracks  are  foumi,  prior  to  further 
fli^t,  repair  in  accordance  with  paragra{di 
(g)  oi  this  AD.  Following  repair,  continue  to 
inspect  in  accordance  with  paragraph  (d)(1) 
of  ^is  AD,  at  intervals  not  to  exceed  4300 
flight  cycles  Or  15  months,  whichever  occurs 
first. 

(3)  Replacement  of  all  festeners  in  the 
forward-most  and  aft-most  row  of  fasteners 
with  standerd  oversize  protruding  head  solid 
fasteners  at  all  drcumfoential  fuwlage 
splices,  in  accordance  with  the  Service 
Bulletin,  constitutes  terminating  action  for 
the  circumferential  skin  butt  splice  fatigue 
inspections  required  by  this  AD  for  the 
modified  areas  only.  Gorrosion  and 
delamination  inspections  must  be  continued. 

(e)  For  Group  1  airplanes:  Within  the  next 

4.500  flight  C3rdes  or  15  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
first;  or  prior  to  the  accumulation  of  40,000 
flight  cycles,  whichever  occiirs  later;  unless 
previously  accomplished  within  the  last 

7.500  flight  cycles;  accomplish  the  following: 

(1)  Perform  the  following  internal 

inspections: 

(i)  Close  visual  inspection  for  cndks, 
corrosion,  and  delaininatkm,  of  the  bonded 


doublets  around  all  major  skin  cutouts  for 
entry,  galley,  cargo,  note  landing  gear, 
aiietain,  electhi^electronic  dow,  overwtng 
exit  doors,  and  in  the  area  from  BS  360  to  BS 
420  between  S-15L  and  S-25L,  and  at  each 
drcurnfarential  butt  splice  from  BS  277 
through  BS  1016,  in  accordance  with  the 
Service  Bulletin. 

(ii)  Ultrasonic  inspection  for  corrosion  and 
delamination  of  all  non-mechankally 
fostened  areas  of  the  bonded  doublers  around 
all  major  skin  cutouts  far  entry,  galley,  cargo, 
nose  landing  gear,  airstairs,  elecfrical/ 
electronic  door,  aiMi  overwing  exit  docns,  in 
accordance  with  the  Service  Bulletin. 

(2)  As  a  result  of  the  inspections  required 
by  paragraph  (e)(1)  of  this  AD,  accomplish 
the  requirements  of  either  paragr^h  (eK2Ki) 
or  (eX2Hii)  ot  (eX2Xiii)  of  mis  AD,  as 
applicsMe; 

(i)  If  DO  aadw,  oorroaion,  or  delamination 
is  found,  repeat  the  inspections  required  by 
paragraph  (eXl)  of  this  AD  at  intervals  not  to 
exceed  12,000  fiight  cycles,  or  4  years, 
whichever  occurs  first 

(ii)  If  corrosion  is  found,  prior  to  further 
flight  repair  in  accordance  with  paragraph  (f) 
of  this  AO.  Following  repair,  continue  to 
inspect  in  accordance  with  paragrai^  (eXl) 
of  this  AD  at  intervals  not  to  exceed  12,000 
flight  cycles,  or  4  ymrs,  whichever  occurs 
first 

(iii)  If  cracking  or  delamination  ia  found, 
prior  to  further  flight,  repair  in  accotdanca 
with  paragraph  (g)  ot  thia  AD.  Following 
repair,  continue  to  inspect  in  accordance 
with  paragraph  (e)(1)  ^  this  AD  at  intervals 
not  to  exo^  12X100  flight  cycles,  or  4  years, 
whichever  occurs  first 

(f)  In  areas  where  corrosion  is  found,  but 
evidence  of  cracking  is  not  found,  as  a  result 
of  the  inspections  required  by  paragraphs  (a), 
(b),  (d),  and  (e)  of  this  AD,  prior  to  further 
fiight,  perfonn  a  low  frequency  eddy  current 
(LFEC)  inspection  to  determine  the  amount 
of  material  loss. 

(1)  If  materia!  loss  is  less  than  10  percent 
of  the  skin  or  doubler  thickness,  prior  to 
further  flight,  accomplish  either  paragraph 
(f)(l)(i)  or  (fXlXii)  of  tbU  AD: 

(1)  Accomplish  the  repair  in  accordance 
with  the  Service  Bulletin;  or 

(ii)  Gonduct  repetitive  LFEC  inspections 
thereafter  at  intervals  not  to  exceed  2,250 
flight  cycles,  or  6  months,  whichever  occurs 
first,  until  the  repair  is  acccMnplished. 

(2)  If  material  loss  is  equal  to  or  greater 
than  10  percent  of  the  skin  or  doubler 
thickness,  prior  to  further  flight,  repair  in 
accordance  with  the  Service  Bulletin. 

(g)  In  areas  where  cracks  or  delamination 
are  found  as  a  result  of  the  inspections 
required  by  paragraphs  (a),  (b),  (d),  and  (e)  of 
thU  AD,  prior  to  funher  flight,  re^r  in 
accordance  with  the  Service  Bulhrtin. 

(1)  Blind  fosteners  may  be  used  as  a 
temporary  repair  only.  Repairs  using  blind 
fasteners  must  be  repetitively  inqw^ed  for 
loose  or  missing  fristeners  at  intenrals  not  to 
exceed  3,000  flight  cycles  following 
installation,  and  replaced  with  protruding 
head  solid  fasteners  within  10300  flight 
cycles  following  installation. 

(2)  Repairs  previously  installed  with  blind 
fasteners  prior  to  May  28, 1991,  most  be 
Inspected  for  loose  or  missing  teteners 
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within  1,000  flight  cycles  after  May  28, 1991, 
and  thereafter  at  intervals  not  to  exceed  3,000 
flight  cycles.  Blind  bsteners  must  be 
replaced  with  protruding  head  solid  fasteners 
within  10,000  flight  cyc^  following 
installation. 

(3)  If  any  loose  or  missing  blind  fasteners 
are  found,  prior  to  further  fii^t,  replace  with 
solid  type  fasteners  in  accordance  vrith  the 
Service  Bulletin. 

(h)  Solid  belly  skins,  if  installed  in 
accordance  with  Boeing  Service  Bulletin 
737-53A1042,  Revision  9,  dated  July  25. 
1991,  or  Revision  8,  dated  July  19, 1990,  or 
Revision  7,  dated  October  19, 1989,  or 
Revision  6,  dated  August  10, 1989,  or 
Revision  5,  dated  Oaober  5, 1984;  or  Boeing 
Alert  Service  Bulletin  737-53A1042, 


Revision  4,  dated  November  S,  1982,  or 
Revision  3,  dated  December  4, 1981;  or 
Boeing  Service  Bulletin  737-53-1042, 
Revision  2,  dated  March  31, 1978,  or 
Revision  1,  dated  February  4, 1977;  or  if 
installed  during  production;  constitute 
terminating  action  for  the  corrosion  and 
fatigue  inspections  required  by  psaragraphs 
(a),  (b),  (c).  (d),  (e),  and  (f)  of  tUs  AD  in  the 
area  of  the  solid  belly  skin. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safsty  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  C^Bcation  Office  (ACO),  PAA, 
Transpxirt  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principial  Maintenance 


Inspiector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  appxoved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(j)  Sftecial  flight  piermits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
opierate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accompiished. 

(k)  The  inspiection,  replacement,  repiair. 
and  installaticm  shall  be  done  in  accordaitce 
with  the  following  Boeing  service  bulletins, 
as  applicable,  which  contain  the  spiecified 
effective  piages: 


Service  buletfn  referenced  and  data 


737-53-1076,  Pevlsion  2,  February  8, 1990 . . . . . . . . . 

737-53-1076,  Revision  4,  September  26, 1991  . - . . . . . 

737-53-1042,  Revison  1.  February  4, 1977  . . . . . . 

737-53-1042,  f«evision  2.  Mercb  31. 1978  _ _ _ _ 

737-53A10S2,  Revwon  3,  December  4. 1961  _ _ _ _ 

737-53A1042,  Pension  4.  Noveii4)er  5. 1992  . . . . 

737-63A10S2.  Peviewn  5,  October  5, 1964  . . . . . 

737-63A1042,  Peviewn  6,  August  10, 1989 . . . . . . . . 

737-53A1042,  Revision  7,  October  19, 1969  . . . . 


737-53A1042,  PevWon  8,  July  19. 1990  .. 
737-53A1042,  RevwKm  9,  July  25, 1961  .. 


Page  No. 

shown  on  pao« 

Date  •homsi  on  pagi 

1-32 

2 

Fabniary  8. 1990. 

1-29 

4 

Saptambar26, 1981. 

1. 11-45 

1 

Fabfuaiy  4, 1977. 

2-10 

(deMed) 

1-43 

2 

March  31, 1978. 

1-41 

3 

Decambar4, 1981. 

1-38 

4 

Novambar  5, 1862. 

1-40 

5 

Ocloba.'  5. 1964. 

1-40 

6 

August  10, 1968. 

1-10,  13 

7 

Ociobar  18. 1968. 

‘11-12, 14- 

40 

6 

August  10, 1968. 

1-42 

8 

July  19. 1880. 

1-38 

8 

July  25. 1981. 

This  incorpxiration  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.Q  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124. 
Copies  may  be  inspiected  at  the  PAA, 
Transpiort  Airplane  Direrftorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(1)  This  amendment  becomes  effective  on 
January  12, 1993. 

Issued  in  Renton,  Washington,  on 
November  13, 1992. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  92-29663  Piled  12-7-92;  8:45  am] 
nUJNQ  CODE  4ei0-1»4l 


14  CFR  Part  39 

[Docket  No.  92-NM-145-AO:  Afnendnwnt 
39-S423;  AO  92-2S-08] 

Alrworthinaas  Directivea;  British 
Aerospace  Model  BAe  146  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 


applicable  to  all  British  Aerospace 
Model  BAe  146  series  airplanes,  that 
requires  inspection  to  detect  cracking  of 
the  upiper  main  Biting  of  the  nose 
landing  gear,  and  replacement,  if 
necessary.  This  amendment  is  prompted 
by  reports  of  cracking  in  the  main 
fittings  of  the  nose  lading  gear  on  two 
airplanes.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
main  fitting,  which  could  lead  to 
collapse  of  the  nose  landing  gear  during 
landing. 

DATES:  Effective  January  12, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  12, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fi-om  British  Aerospace,  PL£,  Librarian 
for  Service  Bulletins,  P.O.  Box  17414, 
Dulles  International  Airport, 
Washington,  IX].  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 


Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton,  WA 
98055-4056;  telephone  (206)  227-2148; 
fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  all  British  Aerospace 
Model  BAe  146  series  airplanes  was 
published  in  the  Federal  Register  on 
August  26, 1992  (57  FR  38632).  That 
action  proposed  to  require  inspection  to 
detect  cracking  of  the  upper  main  fitting 
of  the  nose  landing  gear,  and 
replacement,  if  necessary. 

interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  tJ^t  44  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2.5 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
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Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $6,050,  or  $138  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  Uiis  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiects  on  the 
States,  on  the  relationship  between  the 
national  government  end  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  imder  Executive  Order  12261;  (2) 
is  not  a  “significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.SC.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(^;  and  14  CFR 
11.89. 

139.13  [Amended] 

2.  Section  39.13  is  amended  by  ¬ 
adding  the  following  new  airworthiness 
directive: 

92-25-08.  Britkh  Aerospece:  Amendment 
39-8423.  Docket  92-NM-145-AO. 

Applicability:  Model  BAe  146  series 
airplanes,  certificated  In  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ^lure  of  the  main  fitting, 
which  could  lead  to  collapse  of  the  nose 
landing  gear,  accomplish  the  following: 


(a)  For  airplanes  on  which  nose  landing 
gear  part  numbers  200876001  or  200876003 
have  been  installed:  Prior  to  the 
accumulation  of  4,000  landings  or  within  30 
days  after  the  effe^ve  dale  of  this  AD, 
whichever  occurs  later,  conduct  an  eddy 
current  or  ultra  high  sensitivity  penetrant 
inspection  of  the  nose  landing  gear,  in 
accordance  with  British  Aerospace  Service 
Bulletin  S.B.  32-131,  dated  December  6, 

1991. 

(1)  If  cracking  is  detected,  prior  to  further 
flight,  replace  me  currently  Installed  nose 
landing  gear  vrith  a  serviceable  unit  or  repair 
the  crai^  in  a  manner  approved  by  the 
Manager,  Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 

(2)  If  no  cracking  is  detected,  no  further 
action  is  required  by  this  AD. 

(b)  For  airplanes  on  which  nose  landing 
gear  part  numbers  200876002, 200876004,  or 
201138002  have  been  installed:  Prior  to  the 
accumulation  of  16,000  landings  or  within  30 
days  after  the  effective  date  of  &is  AD, 
whichever  occurs  later,  conduct  an  eddy 
current  or  ultra  high  sensitivity  penetrant 
inspection  of  the  nose  landing  gear,  in 
accordance  with  British  Aerospace  Service 
Bulletin  S.B.  32-131,  dated  December  6, 

1991. 

(1)  If  cracking  is  detected,  priw  to  further 
flight,  replace  the  currently  installed  nose 
landing  gear  with  a  serviceable  unit  or  repair 
the  crack  in  a  manner  approved  by  the 
Manager,  Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 

(2)  If  no  cracking  Is  detected,  no  further 
action  is  required  by  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  IMncipal  Maintenance 
Inspe^or,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  Ibe  inspection  shall  be  done  in 
accxirdance  with  British  Aerospace  Service 
Bulletin  S.B.  32-131,  dated  December  6, 
1991.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 

'  from  British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
January  12, 1993. 


Issued  in  Renton,  Washington,  on 
November  12, 1992. 

Damll  M.  Fedanmi, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
(FR  Doc.  92-29664  Filed  12-7-92;  8:45  am] 
MUMO  oooc  seia-ta-M 


14  CFR  Part  39 

[Dockat  No.  B2-NM-151-AO;  Amondmont 
39-8422;  AO  92-2S-D7] 

Airworthiness  Directives;  British 
Aerospace  Model  ATP  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
M^el  ATP  series  airplanes,  that 
requires  replacement  of  currently 
installed  AC  generator  endplate  fixing 
bolts  with  longer  bolts.  This  amendment 
is  prompted  by  a  recent  report  that  the 
existing  bolts  may  be  too  short  to 
protrude  past  the  bolt  locking  feature, 
which  could  result  in  the  bolts 
becoming  loose.  The  actions  specified 
by  this  AD  are  intended  to  prevent  a 
generator  malfunction,  loss  of  engine 
oil,  and  engine  shutdown  or  failure  due 
to  loose  bolts. 

DATES:  Effective  January  12, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  January  12, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace,  PLC,  Librarian 
for  Service  Bulletins,  P.O.  Box  17414, 
Dulles  International  Airport, 
Washington,  DC  20041-0414.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration(FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 

Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  sitite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  Schroeder,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  British  Aerospace 
M^el  ATP  series  airplanes  was 
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published  in  the  Federal  Register  on 
September  4. 1992  (57  FR  40623).  That 
action  proposed  to  require  replacement 
of  currently  installed  AC  generator 
endplate  fixing  bolts  with  longer  bolts. 

Interested  persons  have  been  afforc^ 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

The  conunenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
edition  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  10  airplanes 
of  U.S.  registry  will  be  afiected  by  this 
AD,  that  it  will  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufactiuer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $1,100,  or  $110  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule”  imder  DOT 
Regulatory  Policies  and  Procedvires  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fium  the  Rules 
Docket  at  the  location  provided  xmder 
the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(^;  and  14  CFR 
11.89. 

139.13  [AmaiKtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

92-25-07.  British  Aerospace:  Amendment 
39-8422.  Docket  92-NM-151-AD. 

Applicability:  Model  ATT  series  airplanes 
equipped  %vith  Lucas  Generatns,  part 
number  BA03303,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  generator  malfunction,  loss  of 
engine  oil,  and  engine  shutdown  or  fiailure, 
accomplish  the  following: 

(a)  Within  3  months  after  the  efiective  date 
of  this  AD,  replace  the  currently  installed  AC 
generator  endplate  fixing  bolts,  part  number 
79801316009,  with  longer  bolts,  part  number 
79801316013,  in  accordance  with  Lucas 
Aerospace  S^ice  Bulletin  BA03303-24-3, 
dated  June  12, 1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Bi^ch,  ANK^113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  icquests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  If  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  Qight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  replacement  shall  be  done  in 
accordance  with  Lucas  Aerospace  Service 
Bulletin  BA03303-24-3,  dated  June  12, 1992. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtain^ 
from  British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041-0414.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  F^eral  Register.  800  North 
Capitol  Street,  NW„  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  efiective  on 
January  12, 1993. 


Issued  in  Renton,  Washington,  on 
November  12. 1992. 

DarreU  M.  Paderaim, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  92-29665  Filed  12-7-92;  8:45  am) 
WLUNO  cooc  4ai»-is-« 


14  CFR  Part  39 

[Docket  No.  92-NM-1S3-AO;  Amendment 
39-9425;  AO  92-25-11] 

Airworthiness  Dirsetivss;  British 
Asrospacs  Modsl  DH/BH/HS/BAa  12S 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
M^el  DH/BH/HS/BAe  125  series 
airplanes,  that  requires  installing  a 
placard  on  the  hydraulic  box  cover, 
confirming  that  hydraulic  accumulators 
have  been  charged  with  nitrogen,  and 
recharging  the  accumulators,  if 
necessary.  This  amendment  is  prompted 
by  a  report  indicating  that,  in  the  event 
of  hydraulic  fluid  leaking  pest  the 
accumulator  piston,  compression 
ignition  (dieseling)  could  occur  in  the 
accumulators  due  to  an  air/hydraulic 
fluid  mixture;  this  could  lead  to  an 
explosion.  The  actions  specified  by  this 
AD  are  intended  to  prevent  rupture  of 
the  hydraulic  accumulator,  failure  of 
one  or  more  hydraulic  systems,  fire  in 
the  tailcone  area,  and  possible  structAiral 
damage  to  the  aft  fuselage. 

DATES:  Effective  January  12. 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  January  12, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fiom  British  Aerospace,  PLC,  Librarian 
for  Service  Bulletins.  P.O,  Box  17414, 
Dulles  International  Airport, 
Washington,  DC  20041-D414.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 

Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT.  Mr. 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
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Washington  08055-4056;  telephone 
(206)  227-2148;  bx  (206)  227-1320. 
SUPPLEUENTARV  tVORMATlON:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  all  British  Aerosptace 
M^el  DH/BH/HS/BAe  125  series 
airplanes  was  published  in  the  Federal 
Register  on  August  27, 1992  (57  FR 
38789).  That  action  proposed  to  require 
that  operators  install  a  placard  on  the 
hydraulic  box  cover,  confirm  that 
hydraulic  accumulators  have  been 
charged  with  nitrogen,  and  recharge  the 
accumulators,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adcmtion  of  the  rule  as  pro]>osed. 

The  FAA  estimates  t^t  452  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
The  cost  of  required  parts  is  expected  to 
be  minimal.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $24,860,  or 
$55  per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  sig^ficant  economic 
impact,  positive  or  negative,  on  a 
substantial  ntunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fium  the  Rules 


Docket  at  the  location  provided  under 
the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 
Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 
Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(^;  and  14 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

92-25-11.  British  Aerospace:  Amendment 
39-8425.  Docket  92-NM-153-AD. 
AppIicabUity:  All  Model  DH/BH/HS/BAe 
125  s^es  airplanes,  excluding  Model  BAe 
125-lOOOA,  certificated  in  any  category. 

Compliance:  Required  as  indicate,  imless 
accomplished  previously. 

To  prevent  rupture  of  the  hydraulic 
accumulator,  failure  of  one  or  more  hydraulic 
systems,  fire  in  the  tailcone  area,  and 
possible  structural  damage  to  the  aft  fuselage, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  accomplish  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD,  in  accordance  with  British 
Aerospace  Service  Bulletin  SB.29-89-3269A, 
dated  May  22, 1992. 

(1)  Install  a  placard  on  the  hydraulic  box 
front  cover,  stating  that  accumulators  must  be 
charged  with  nitrogen. 

(2)  Review  the  airplane  maintenance 
records  to  confirm  that  the  hydraulic 
accumulators  are  charged  with  nitrogen.  If 
these  records  do  not  indicate  that  the 
accumulators  are  charged  with  nitrogen, 
prior  to  further  flight,  discharge  the 
accumulators  and  recharge  them  with 
nitrogen. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Prircipal  Maintenance 
Inspertor,  who  may  add  ccunments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 


(c)  Special  flight  permits  may  be  issued  in 
accxirdance  with  FAR  21.197  and  21.199  to 
operate  the  airpUme  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  installation  of  the  placard  and  the 
review,  discharge  and  recharge  of  the 
accumulator  sh^l  be  done  in  acccxdance 
with  British  Aerospace  Service  Bulletin 
SB.29-89-3269A.  dated  May  22, 1992.  (Note: 
The  issue  date  of  that  service  bulletin  is 
indicated  only  on  “Pam  1  of  7";  no  other 
page  of  the  document  u  dated.)  This 
incorporation  by  reference  was  approved  by 

the  Director  of  ^e  Federal  Register  in  _ 

accordance  with  5  U.S.Q  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace,  PLC,  Librarian  for  Service 
Bullefins,  P.O.  ^x  17414,  Dulles 
International  Airport,  Washington.  DC 
20041-0414.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  F^eral  Raster,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
January  12, 1993. 

Issued  in  Renton,  Washington,  on 
November  18, 1992. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  92-29666  Filed  12-7-92;  8:45  am] 
■tUMQ  CODE  4S1»-1S-M 


14  CFR  Part  39 

[Docket  No.  92-NI4-156-AO;  Amendment 
39-8421;  AD  92-25-06] 

Airworthiness  Directives;  British 
Aerospace  Model  ATP  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
M^el  ATP  series  airplanes,  that 
requires  modifications  of  the  stall 
warning  system  and  the  cabin  lighting 
system.  TUs  amendment  is  prompted 
by  two  reports  of  moisture  and  ice 
entering  the  stall  warning  lift  transducer 
pillarbox  opening  and  the  subsequent 
accretion  of  ice  on  the  unit.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  mdfunctioning  of  the  stall 
warning  system. 

DATES:  Effective  January  12, 1993. 

The  incorporation  by  reference  of 
certain  publications  lirted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  January  12, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace,  PLC,  Librarian 
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for  Service  Bulletins,  P.O.  Box  17414, 
Dulles  International  Airport, 

Washington,  DC  20041-0414.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 

Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  BOO  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOn  FURTHER  INFORMATtON  CONTACT:  Mr. 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 

FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  6805S-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  mFORMATION:  A 
proposal  to  amend  p>art  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  all  British  Aerospace 
Model  ATP  series  airplanes  was 
published  in  the  Federal  Register  on 
September  4, 1692  (57  FR  40624).  That 
action  proposed  to  require 
modifications  of  the  stall  warning 
system  and  the  cabin  lighting  system. 

Interested  persons  have  bmn  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  10  airplanes 
of  U.S.  registry  will  be  afiected  by  this 
AD,  that  it  will  take  approximately  57 
work  hours  per  airplane  (including 
preparation  and  recovery  time)  to 
accomplish  the  required  actions,  and 
that  the  average  le^r  rate  is  $55  per 
work  hour.  R^uired  parts  will  be 
supplied  by  the  manufacturer  at  no  cost 
to  operators,  once  removed  parts  are 
returned  to  the  manufacturer.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 


$31,350,  or  $3,135  per  airplane.  This 
total  cost  figure  assumes  ^t  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  “major 
rule"  under  Executive  O^er  12261;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  moy  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  tremsportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(^;  and  14  CFR 
.11.89. 


139.13  (AfTMiHtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

92-25-06.  Britiah  Aonwpoca:  Amendment 
30-8421.  Docket  02^4M-1S6-AO. 

Applicability:  All  Model  ATP  aiiplanea, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  i^functioning  of  the  stall 
warning  system,  accomplish  the  fbllowring: 

(a)  Within  6  months  ^er  the  efiective  date 
of  this  AO,  accomplish  paragraphs  (aXl), 

(a)(2),  and  (a)(3)  of  this  AO: 

(1)  Install  a  new  stall  warning  lift 
transducer,  part  number  C74007-4,  on  the 
left-  and  right-hand  wing  leading  edges,  in 
accordance  with  British  Aerospace  ^rvice 
Bulletin  ATP-27-41-70031B,  RevUion  3, 
dated  June  5, 1992. 

(2)  Increase  the  wiring  cable  size  for  the 
stall  warning  heater  and  the  stall  warning  lift 
transducer,  in  accordance  with  British 
Aerospace  Service  Bulletin  ATP-24-38- 
10204A,  Revision  2,  dated  August  14, 1901. 

(3)  Move  the  cabin  lighting  from  the 
essential  to  the  non-essential  circuit,  in 
accordance  with  British  Aerospace  Service 
Bulletin  ATP-33-19-10238A,  dated  March 
19, 1992. 

(b)  An  alternative  method  of  ctanpliance  at 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insperior,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
acoirdance  urith  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  installation  and  modifications  shall 
be  done  in  accordance  with  the  fr>llo%ving 
British  Aerospace  service  bulletins,  which 
contain  the  specified  efCsctive  pages: 


Servica  bufletln  referenced  and  date 


Page  No. 


RevWon 
level  shown 
on  page 


Date  shown  on 

page 


ATP-Z7-41-70031B,  RevWon  3,  June  5, 1992 


1  3  _  June  5, 1992. 

2  2 _  May  11, 1992. 

3,  5,  7  OrlglnM -  OcL  7. 1991. 

4,6 
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Servloa  iMSaSn  iMarencad  and  data 

Page  Na  lawdiSwwn 
onpaga 

Data  shown  on 
PNN 

^  y  ^Hgnal  IX  tOM  . 

(Tlwaa  pagaa  are  not  uaad) 
.  t-13. 15.  2 _ 

Aug.  14, 1991. 

Mar.  19. 1892. 

. 

17. 18. 21, 

23.25.27. 

29,31.33, 

36.37,99. 

41,43,46- 

46 

Evan  Pagaa 

1410  44 

(Tliaaa  pagaa  an  fwl  uaad) 
_  1-6, 7. 9.  Original 

11. 13.15i 

17, 19. 21. 

23,25,27 

6. 8, 10. 12. 

14.18.18. 

20,22.24. 

28 

(Tlwaa  pages  an  noi  uaad) 

Thk  incorpoerttoo  by  ntanoca  ma 
approvod  by  the  Director  of  tha  Federal 
Radaterln  ecoordanoe  with  5  U^C  S52(a) 
and  1 CFR  pert  51.  Copief  may  be  obtain^ 
from  British  Aerospace.  PLC.  Librarian  for 
Service  Bolletins,  P.O.  Boix  17414,  Dulles 
Internatloaal  Aliport,  Washington,  DC 
20041-0414.  Copies  may  be  inspected  at  the 
FAA,  TranspcHt  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  OfBce  of  the  Federal  Regiater,  800  North 
Capitol  Street,  NW..  suite  700,  Washington. 
DC 

(e)  This  amendment  becomes  effective  on 
January  12, 1993. 

Issued  in  Renton,  Washington,  on 
November  12. 1992. 

Darrell  M.  Paderaon, 

Acting  Mcmagmr,  Tmnsport  Airplane 
Directorate,  Airtmfi  Certification  Service. 

(FR  Doc.  02-29667  Filed  12-7-02;  8:45  am] 
BttuNQ  cooc  4ata-ia-M 


14  CFR  Part  39 

pocket  No.  tSMMI-lia-AO;  Amendment 
39-6427;  AO  B2-2&-13] 

Alrworthineaa  Diraetivaa;  General 
Dytuunica  Convair  Model  240 
pnetuding  Formerly  Model  T-29 
(Military)  AirpiarMt],  340, 440,  and  C- 
131  (Military)  Serlea  Airplanes; 
Including  Those  Modified  for  Turbo- 
PropeUer  Power 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule. 

SUMMARY:  Tliis  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Convair  Model  240 
(including  formerly  Model  T-29 
(military)  airplanes],  340, 440,  and  C- 
131  (military)  series  airplanes,  that 
requires  the  implementation  of  a 
corrosion  prevention  and  control 
program,  either  by  the  accomplishment 


of  specific  inspection  procedures  or  by 
a  change  to  the  approved  maintenance 
inspection  program.  This  amendment  is 
prompted  by  an  in-depth  raview  that 
revealed  the  need  fat  additicmal 
inspections  of  corrosion-prone  areas  and 
components.  The  actions  specified  by 
this  AD  are  intended  to  prevent  the 
degradation  of  the  structural  capabilities 
of  the  airplane  due  to  the  problems 
associated  vrith  corrosion. 

DATES:  Effective  January  12, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  12, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  General  Dynamics/Convair 
Division,  Lindbergh  Field  Plant,  P.O. 

Box  85377,  San  Diego.  California  92138. 
This  informatiem  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington,  or  at  the  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3229  East  Spring  Street,  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Brent  Bandley,  Aerospace  Engineer, 
Airfr-ame  Branch,  ANM-123L,  Los 
Angeles  Aircraft  Certification  Office. 
FAA,  Transport  Airplane  Directorate, 
3229  East  Spring  Street,  Long  Beach, 
California  90806-2425;  telephone  (310) 
988-5237;  fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Convair  Model  240,  340, 


440,  and  C-131  (militarv)  series 
airplanes  was  published  in  the  Federal 
Register  on  August  21, 1992  (57  FR 
37915).  That  action  proposed  to  require 
the  implementation  of  a  corrosion 

Erevention  and  control  program,  either 
y  the  accomplishment  of  specific 
inspection  procediires  or  by  a  change  to 
the  apprav^  maintenance  inspection 
program. 

Interested  pwaons  have  been  affended 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  ccHnmenter  suggests  that  the 
applicability  of  the  rule  include 
reference  to  the  ex-military  Model  T-29 
airplanes  that  have  been  cemverted  to 
equivalent  commercial  Model  240  series 
airplanes.  The  FAA  concurs  that  such 
reference  should  be  included.  Certain 
Model  240  series  airplanes  were 
originally  produced  as  Model  T-29 
(military)  airplanes;  when  the  military 
version  was  converted  to  a  commercial 
version,  the  name  of  the  model  changed 
to  “Model  240”  series.  Since  some 
operators  may  not  be  aware  of  this  fact, 
the  FAA  considers  that  it  is  necessary  to 
include  a  reference  to  the  Model  T-29 
in  the  applicability  of  the  AD;  this  will 
ensure  ffiat  there  is  no  misinterpretation 
as  to  the  applicability  of  these  airplanes. 
The  final  rule  has  been  revised 
accordingly. 

Two  commenters  voice  concern  about 
the  relationship  between  the 
requirements  of  the  proposed  rule  and 
those  of  AD  88-22-06  (amendment  39- 
6006,  (53  FR  41157,  October  20. 1988)), 
which  requires  the  implementation  of  a 
StrucUiral  Inspection  Document  (SID) 
program.  One  of  these  commenters 
requests  that  the  proposal  be 
withdrawn.  This  commenter  cemtends 
that  proposed  rule  is  unnecessary,  and 
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considers  that  the  pronam  specified  in 
the  SID  (and  requi^  by  AD  88-22-06), 
coupled  with  an  adequate  maintenance 
program,  is  sufficient  to  ensure  the 
integrity  and  continued  airworthiness  of 
these  airplanes.  The  other  commenter 
states  that  the  proposed  rule  would 
require  the  duplication  of  certain 
inspections  required  by  AD  88-22-06, 
and  that  the  proposed  intervals  for  the 
corrosion  inspe^ons  would  conllict 
with  those  of  similar  inspections 
required  by  AD  88-22-06.  The  FAA 
does  not  concur.  It  is  important  to 
consider  the  differences  between  the 
SID  program  that  is  required  by  AD  88- 
22-06,  and  the  corros-Ion  prevention  and 
control  (CPC)  program  that  is  required 
by  this  AD  action; 

1.  Under  the  SID  program,  operators 
inspect  major  areas  of  structure  on  a 
regular  basis,  specifically  for  fatigue 
cracking;  these  major  areas  (denoted  as 
"principal  structural  elements")  are 
defined  as  areas  that  are  susceptible  to 
fatigue,  corrosion,  stress  corrosion,  or 
accidental  damage.  The  requirements  of 
AD  88-22-06  state  that  operators  must 
revise  their  current  FAA-approved  - 
maintenance  inspection  program  to 
include  the  SID  program. 

2.  Under  the  CPC  program,  operators 
inspect  various  surface  areas  of 
structure  and  components  on  a  regular 
basis  for  corrosion  damage;  the  intent  of 
the  program  is  to  detect,  control,  and 
prevent  corrosion  problems  before  they 
can  jeopardize  the  continued 
airworthiness  of  the  airplanes.  The 
requirements  of  this  AD  action  state  that 
operators  must  either  revise  their 
current  FAA-approved  maintenance 
inspection  program  to  include  this  CPC 
program,  or  must  accomplish  a  schedule 
of  specific  inspections  for  corrosion  as 
outlined  in  the  CPC  program  document. 

The  FAA  has  determined  that  the 
programs  required  by  both  AD's  are 
necessary  in  order  to  ensure  the 
continued  operational  safety  of  these 
ain)lanes. 

The  FAA  acknowledges  that  some  of 
the  inspections  required  by  these  two 
programs  may  be  similar  and/or  may 
overlap.  For  some  operators,  conflict 
may  arise  between  the  required 
inspection  intervals,  depending  upon 
how  much  the  operator  flies  its  airplane 
and  how  old  the  airplane  happens  to  be. 
However,  it  is  not  the  FAA’s  intent  that 
affected  operators  duplicate  their 
inspection  efforts.  The  provisions  of  this 
AD  spedfically  state  that  an  operator 
may  incorporate  the  CPC  program  into 
its  existing  maintenance  program;  since 
that  maintenance  program  currently 
includes  the  SID  program,  an  operator 
could  work  out  an  appropriate  schedule, 
with  the  approval  of  ffie  FAA,  to  align 


its  corrosion  inspections  so  that  they 
could  be  done  in  conjunction  with  ffie 
SID  inspections  as  much  as  possible.  By 
doing  so,  many  inspections  could  be 
done  with  less  airplane  downtime  and 
without  the  need  for  special  scheduling 
for  airplane  maintenance.  Additionally, 
under  the  provisions  of  paragraph  (d)  of 
the  final  rule,  operators  may  submit  a 
request  for  the  use  of  alternative 
methods  of  compliance  with  the  rule  or 
adjustments  of  the  compliance  time, 
provided  that  sufficient  data  is 
submitted  to  justify  the  request. 

One  commenter  questions  why  this 
rule  is  being  issued,  while  none  have 
been  issued  to  require  similar  CPC 
programs  for  other  airplanes  of  the  same 
"vintage"  as  the  Convair  models,  such 
as  the  McDonnell  Douglas  Model  DC-3, 
-4,  -6,  and  -7  series  airplanes.  The  FAA 
responds  by  noting  that  all  airplanes 
within  the  "aging  airplane  fleet"  are 
undergoing  a  review  to  identify  and 
implement  procedures  to  ensme  their 
continuing  structmal  airworthiness. 

This  review  is  being  conducted  by 
representatives  horn  aviation-related 
manufacturers,  airlines,  and  government 
regulatory  authorities.  The  FAA  expects 
that  each  model  will  be  addressed  over 
the  course  of  time  as  each  review  is 
completed  and  recommendations 
developed.  With  regard  to  the 
McDonnell  Douglas  models  referred  to 
by  the  commenter,  the  FAA  notes  that 
those  models  have  a  CPC  inspection 
program  incorporated  as  part  of  their 
SED  program,  which  was  mandated  by 
one  AD  action.  The  Convair  models* 

CPC  program  was  developed  separately 
from  the  SID  program  and  is  being 
mandated  by  this  separate  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  cf  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximately  320  Model 
240  (including  originally  Model  T-29 
(military)  series  airplanes),  340,  440, 
and  C-131  (military)  series  airplanes 
(including  those  modified  for  turbo¬ 
propeller  power)  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  25  U.S.  operators  and  240 
eurplanes  of  U.S.  registry  will  be  affected 
by  this  proposed  AD. 

For  operators  who  elect  to  accomplish 
the  schedule  of  inspections  (the  "task- 
by-task"  method),  ffie  inspections  will 
require  a  total  of  approximately  240 
work  hours  per  ai^lane  to  accomplish, 
at  an  average  labor  rate  of  $55  per  work 


hour.  Based  on  these  figures,  the  total 
cost  impact  of  the  inspection 
requirements  on  U.S.  operators  who 
elect  this  procedure  is  estimated  to  be 
$3,168,000,  or  $13,200  per  airplane,  for 
one  inspection  cycle. 

For  operators  who  elect  to  revise  the 
FAA-approved  maintenance  inspection 
program,  the  FAA  estimates  that  it  will 
require  approximately  100  work  horirs 
per  operator  to  accomplish  the  revision. 
At  an  average  labor  rate  of  $55  per  work 
hour,  the  total  cost  impact  of  this 
requirement  on  U.S.  operators  who  elect 
this  procedure  will  be  $137,500,  or 
$5,500  per  operator. 

The  total  cost  figures  discussed  above 
assume  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  ‘*major 
rule"  under  Executive  O^er  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febru^  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  bas 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Ruies 
E)ocket  at  the  location  provided  under 
the  caption  “ADORESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 
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i39.1i  (AntMidwq 

2.  Section  39.13  i«  amended  by 
adding  the  foUowring  new  airworthiness 
directive: 

93>3S-1S.  Genaral  DynaaiJcs.  Coanrair 
Diviikm:  Amenchnent  39-0427.  Docket 
92-NM-114-AD. 

ApplioabHity:  Model  240  lincluding 
origiBaliy  Model  T-29  (military)  airplanaa), 
340, 440,  and  C-131  (inilitaiy)  aiiplues; 
including  thoM  modified  for  turbo-propeller 
power  (commonly  referred  to  as  Model  580, 
600,  and  640  series  airplanes);  all  serial 
numbers:  certificated  in  any  category. 

Complkunce:  Required  as  indicated,  unless 
accomplished  previously. 

To  (Hevent  degradation  of  the  structural 
capahilities  of  the  airplane  due  to  ftroblems 
associated  with  corrosion,  acoxnplish  the 
following: 

(a)  Except  as  provided  by  paragraph  (b)  of 
this  AD,  conduct  the  initiai  inspection  for 
eadi  arWoomponent  within  a  period  of  time, 
measund  from  a  date  one  year  after  the 
eSsctive  date  fd  this  AD,  not  to  exceed  the 
applicable  interval  specified  in  the  "Initial'’ 
column  of  the  schedule  on  pages  5-10-1 
through  5-10-6  of  Chapter  5  of  General 
Dynamics,  Convair  Division,  Document 
Number  ZS-340-2000,  "Supplemental 
Corrosion  Inspecticm  Document”  dated 
February  1092  (hereafter  referred  to  as  “die 
Document”).  Thereafter,  repeat  the 
inspections  at  intervals  not  to  exceed  the 
applicabls  interval  specified  In  the  "Follow- 
on"  column  of  the  schedule  on  pages  5-10- 

1  through  5-10-6  of  the  Document 

(b)  As  an  alternative  to  the  requirements  of 
paragraph  (a)  of  this  AD: 

(1)  Within  one  year  after  the  effective  date 
of  this  AD,  revise  the  FAA-approved 
maintenance  inspection  program  to  include 
the  inspectians  of  the  areas  and  components 
defined  in  the  Documoit;  or  incorporate  an 
equivalent  program  that  U  approved  by  the 
FAA. 

(2)  After  accomplishing  the  requirements 
of  paragraph  (bXl)  of  this  AD,  conduct  the 
initial  inspection  for  each  arWcomponent  at 
an  interval  not  to  exceed  the  applicable 
interval  specified  in  the  "Initial”  column  of 
the  schedule  on  pages  5-10-1  though  5-10- 
6  of  Chapter  5  of  the  Document  'Hiereafter, 
repeat  the  inspections  at  intervals  not  to 
exceed  the  applicable  Interval  specified  in 
the  "Follow-on”  column  of  the  schedule  on 
pages  5-10-1  through  5-10-6  of  Chapter  5  of 
the  Dociunent 

(c)  If  corrosion  Is  detected  as  a  result  of  any 
inspection  required  by  this  AD,  prim  to 
further  flight  repair  in  accordance  with  the 
General  Dynamics/ Convair  Structural  Repair 
Manual  (SRM)  for  the  pertinent  airplane 
model;  or,  if  an  applicable  repair  method  is 
not  contained  in  the  SRM,  in  accordance 
with  a  method  approved  ^  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  sai^,  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  AGO.  FAA,  Transport  AirpAsoM 
Diiectorale.  liw  request  shall  be  forwarded 
through  an  FAA  Prhicipal  Maintenance 


Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Los  Angeles 
AGO. 

Note:  Informatkm  concerning  the  existance 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Los  Angeles 
AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  tiiis  AD  can  be 
accomplished. 

(f)  The  inspections  shall  be  done  in 
accordance  with  General  Djmamics,  Convair 
Division.  Document  Number  ZS-340-2000, 
"Supplemental  Corrosion  Inspection 
Document,”  dated  February  1992.  (Note: 
Except  fiar  the  title  page  of  the  document,  no 
othw  pages  of  the  dociunent  are  dated.)  This 
incorporation  by  reference  was  approved  by 

the  Director  of  the  Federal  Eagister  in _ 

accordance  with  5  U.S.C.  552(a)  and  1 CFR 
part  51.  Copies  may  be  obtained  from  General 
Dynamics/Convair  Division,  Lindbergh  Held 
Plant,  P.O.  Box  85377,  San  Diego,  California 
92138.  Copies  nuiy  be  inspected  at  the  FAA, 
Transport  Airplans  Directorate,  Rules  Docket, 
1601  Lind  Avenue.  SW.,  Renton, 

Washington;  or  at  the  Los  Angeles  Aircraft 
Certification  Office,  FAA,  Tran^rart  Airplane 
Directorate,  3229  Eret  Siting  Street,  Long 
Beach,  California;  at  ffie  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
January  12, 1993. 

Issued  in  Renton,  Washington,  on 
November  20, 1992. 

DarraU  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  92-29668  Filed  12-7-92;  8:45  am] 
BSJJNO  CODE  4S10-1S-M 

14  CFR  Part  39 

[Docket  No.  90-NM-165-AO;  Amendrrwnt 
39-6393;  AO  92-22-07] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-8  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule* 

SUMMARY:  This  amendment  adopts  a 
new  airwmthiness  directive  (AD), 
applicable  to  all  McDonnell  Douglas 
M^el  DC-8  series  airplanes,  that 
requires  the  implementation  of  a 
corrosion  prevention  and  control 
program  either  by  the  accomplishment 
of  specific  corrosion  tasks  or  by  revising 
the  FAA-approved  maintenance 
program  to  include  such  a  program. 

This  amendment  is  prompted  by  reports 
of  incidents  involving  fat^e  craddng 
and  amosion  in  transport  category 
airplanes;  these  iiKddents  have 
jeopardised  the  airwmthiness  of  the 


affected  airplanes.  The  actiims  specified 
by  this  AD  are  intmded  to  prevent 
degradation  of  the  structural  capabilities 
of  the  affected  airplanes. 

DATts:  Effective  January  12, 1993. 

The  iiuxirpOTation  by  reference  of 
certain  publications  lirted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  January  12, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771,  Long  Beach,  California 
90846-0001,  Attention:  Business  Unit 
Manager,  Technical  Publications,  Cl- 
HDR  (54^0).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Los  Angeles 
Aircraft  Certification  Office,  FAA, 
Transport  Airplane  Directorate,  3229 
East  Spring  Street,  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC 
FOR  FURTHER  StFORMATION  CONTACTS  Mr. 
Mike  Lee,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120L,  Los  Angeles 
Aircraft  Certification  Office,  FAA, 
Transport  Airplane  Directorate,  3229 
East  Spring  Street,  Long  Beach, 
Califo^a  00806-2425;  telephone  (310) 
988-5325;  fex  (310)  988-5210. 
SUPPLEMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Fedoal 
Aviation  Regulations  (FAR)  to  include 
an  airworthiness  diretkive  (AD), 
applicable  to  all  McDoimell  Douglas 
Model  DC-6  series  airplanes,  was 
published  as  a  supplemental  notice  of 
proposed  rulemal^g  (NPRM)  in  the 
Feiferal  Registo'  on  June  9, 1992  (57  FR 
24407).  That  action  proposed  to  require 
either  the  accomplishment  of  specific 
corrosion  tasks,  or  a  revision  of  the 
FAA-approved  maintenance/inspection 
program  to  include  a  corrosion 
prevention  and  control  program. 

Interested  persons  have  bran  afforded 
an  opportunity  to  partidpaie  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  supplemental  NPRM  was 
published  simultaneously  with  similar 
notices  on  this  subject  relating  to 
McDonnell  Douglas  Model  DC-9/MD- 
80  and  DC-10  series  airplanes.  The 
comments  received  in  response  to  all 
three  supplemental  NPRM’s  were 
similar,  however,  in  some  cases, 
comments  were  submitted  with  respect 
to  one  model  and  not  the  others. 
Nevertheless,  because  the  content  of 
some  of  the  comments  and  the  FAA’s 
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responses  to  those  comments  are  general 
in  nature,  they  may  be  helpful  in 
providing  adoitional  guidance  in 
understanding  the  FAA’s  intent  in  this 
action.  Accordingly,  all  of  these  general 
comments  and  tlm  FAA’s  responses  are 
discussed  in  the  preambles  of  each  of 
the  final  rules  resulting  from  those 
supplemental  NPRM’s. 

^veral  commenters  support  the 
pr^osed  rule. 

Cme  commenter  requests  that  the  FAA 
delay  the  issuance  of  a  final  rule  for  this 
action  until  an  “industry 
subcomnuttee”  has  had  a  chance  to 
review  the  final  planned  actions.  Since 
the  final  rule  may  incorporate 
significant  changes  bas^  on  comments 
submitted  to  the  proposal,  this 
commenter  considers  that  the  affected 
industry  should  have  additional  time  to 
comment  on  them.  The  FAA  does  not 
concur  with  the  request  to  delay 
issuance  of  the  final  rule.  As  is 
discussed  in  detail  below,  the  final  rule 
contains  no  significant  changes  from 
what  was  proposed.  However,  if  it  had 
been  determined  that  additional 
significant  changes  to  the  proposal  were 
necessary,  the  FAA  would  have 
provided  notice  and  oppmitimity  for 
prior  public  comment  (as  is  required 
under  the  provisions  of  the 
Administrative  Procedure  Act). 

One  commenter  suggests  that  the  rule 
be  revised  either  to  include  a  definition 
of  “Level  1,  2,  and  3  corrosion,”  or  to 
reference  the  definitions  for  these  terms 
that  are  contained  in  Section  1  of  the 
McDonnell  Douglas  Corrosion 
Prevention  and  Control  Program 
Document  (“the  Document”).  The  FAA 
concurs  that  some  definition  of  these 
terms  would  be  helpful  to  afiected 
operators.  Accordingly,  the  FAA  has 
revised  the  final  rule  to  reference  the 
Document  for  appropriate  definitions  of 
the  three  levels  of  corrosion. 

One  commenter  notes  that  the 
proposed  AD  includes  a  great  deal  of 
detailed  information  regarding  program 
implementation,  task  requirements, 
reporting,  etc.,  much  of  which  is  already 
included  in  the  Document.  Since  the 
Document  has  been  reviewed  and 
approved  by  the  FAA,  it  would  seem 
reasonable  to  allow  affected  operators  to 
follow  the  details  and  specifics  in  the 
Document,  rather  than  by  mandating 
such  details  by  AD.  The  commenter 
states  that  this  would  allow  minor 
variations  and  changes  to  be  made  to  the 
details  and  specifics  in  the  Document, 
without  having  to  re-issue  the  AD.  The 
FAA  does  not  agree.  This  AD  mandates 
inspection  and  reporting  requirements  '' 
beyond  those  that  are  specified  in  the 
Document  because  the  FAA  has 
determined  that  they  are  necessary  in 


order  to  ensure  that  adequate  corrosion 
prevention  and  control  programs  are 
established  and  maintained.  Any 
variations  in  the  program  specifics  that 
appear  in  futiue  revisions  to  the 
E)ocument  can  be  addressed  under  the 
provisicHis  of  paragraph  (h)  of  the  final 
rule,  which  relates  to  approval  of 
requests  for  the  use  of  alternative 
methods  of  compliance  or  for  the 
adjustment  of  compliance  times. 

Another  commenter  requests  that  the 
proposal  be  revised  to  include  the 
information  that  was  previously 
contained  in  a  Note  that  appeal  in 
paragraph  (a)  of  the  original  notice  for 
this  action.  Tbat  Note  informed  the 
public  that  all  structure  found  corroded 
or  cracked  is  required  to  be  addressed 
in  accordance  with  FAR  part  43.  The 
commenter  considers  that  this  Note 
allows  affected  operators  more 
flexibility  in  performing  necessary 
maintenance  than  the  Note  substituted 
in  the  supplemental  notice.  The 
commenter  believes  that  the 
“substituted  Note,”  which  defines  a 
“corrosion  task”  to  include  repairs  and 
follow-on  actions  specified  in  the 
Document,  is  too  confining  and  may 
have  a  serious  impact  on  operators  if  it 
is  interpreted  strictly.  The  FAA  does  not 
concur.  The  purpose  of  the  Note  that 
appears  in  the  supplemental  notice  (and 
in  this  final  rule)  is  tz  pr'^vide  better 
guidance  as  to  the  necessary  corrective 
action  to  be  taken  when  discrepancies 
are  found.  The  Note  is  strictly 
informational  in  nature  and  is  intended 
to  emphasize  the  importance  of  these 
corrective  actions;  however,  it  does  not 
limit  operators  to  only  those  corrective 
actions  referred  to  in  the  Document. 

Another  commenter  requests  that  the 
Note  appearing  in  propos^  paragraph 
(a),  which  defines  a  “corrosion  task,”  be 
revised  to  delete  the  specific  reference 
to  “repairs.”  The  proposed  Note  states, 
“A  corrosion  task,  as  defined  in  Section 
4  of  the  Document,  includes 
inspections:  corrective  action,  including 
repairs,  imder  identified  circumstances; 
*  *  *  ”.  The  commenter  states  that 
section  4  of  the  Document  only 
references  repairs  in  accordance  with 
approved  methods,  and  directs 
operators  to  contact  McDonnell  Douglas 
if  no  repair  is  available.  The  FAA  does 
not  consider  that  a  revision  to  this  Note 
is  necessary.  Although  section  4  of  the 
Document  does  not  include  specific 
repair  methodology,  it  does  refer  the 
opterator  to  acceptable  sources  of  repair 
methods.  As  stated  previously,  the 
purpose  of  the  Note  is  to  provide 
information  and  better  guidance  as  to 
thaaiecessary  corrective  action  to  be 
taken  when  discrepancies  are  found. 


One  commoiter  suggests  that  the  Note 
in  proposed  pfuagraph  (a),  that  concerns 
non-destructive  inspection  (NDI) 
methods,  should  be  revised.  The 
proposed  Note  states,  “Where  non¬ 
destructive  inspection  (NDI)  methods 
are  employed,  in  accordance  with 
Secti(Hi  4  of  the  Document,  the 
standards  and  procedures  used  must  be 
acceptable  to  the  Administrator  in 
accordance  with  FAR  Section  43.13.” 
The  commenter  suggests  that  the 
reference  to  Section  4  of  the  Document 
be  deleted.  The  comments  gives  no 
reason  for  this  change,  however.  The 
FAA  does  not  foncur.  Section  4  of  the 
Document  contains  definitions  of  the 
corrosion  tasks,  which  include 
inspection  procedures;  therefore,  the 
reference  to  section  4  is  appropriate. 

One  commenter  requests  that 
proposed  paragraphs  (a)(l)(ii)  and 
(a)(lKiii)  ^  revis^  by  adding  the 
phrase  “(implementation  period)”  after 
the  term  “R  interval”  The  commenter 
suggests  that  the  addition  of  this  phrase 
would  better  define  “R  interval”  and 
would  clarify  the  minimum  rate 
requirement.  The  FAA  does  not  concur. 
The  commenter’s  suggestion  would 
introduce  a  new  phrase  that  is  not 
defined  in  either  the  AD  or  the 
referenced  Document  The  FAA 
considers  that  the  addition  of  such  a 
term  may  create  confusion  among 
affected  operators. 

One  commenter  requests  that 
proposed  paragraphs  (a)(l)(i)  and 
(a)(l)(ii)  he  delet^  from  the  rule.  Those 
paragraphs  deal  with  airplanes  that  are 
younger  than  20  years  old;  all  of  the 
airplanes  in  the  worldwide  Model  DC- 
8  fleet  are  older  than  20  years.  The  FAA 
concurs  that  deletion  of  those 
paragraphs  is  appropriate.  The  final  rule 
has  ^n  revised  accordingly. 

One  commenter  requests  clarification 
of  the  intent  of  proposed  paragraph 
(a)(l)(iv)  (redesignated  as  paragraph 
(a)(l)(ii)  in  the  final  rule),  whi^  states 
that  i^ormance  of  the  i^tial  tasks  by 
each  operator  must  occur  at  a  minimum 
rate  equivaloit  to  one  airplane  per  year. 
The  commenter  states  that  the 
paragraph  does  not  define  the  period 
over  which  the  one-airplane-per-year 
rate  applies.  The  FAA  concurs  that 
clarification  is  necessary.  The  FAA 
notes  that  the  Dociunent  specifies  the 
implementation  age  (lA)  for  each 
airplane  area  and  not  for  the  airplane 
itself.  It  is  important  to  note  that  the  lA 
for  different  areas  range  from  one  to  20 
years.  The  FAA  has  determined  that  the 
rate  applies  to  the  fleet  as  it  exists  one 
year  after  the  effective  date  of  the  final 
rule,  and  that  the  “timejperiod”  would 
vary  among  operators.  Tne 
implementation  rate  applies  until  all 
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initial  tasks  on  all  airplanes  in  the 
operator’s  fleet  have  been  accomplished. 
For  any  airplane  placed  into  sendee 
after  t^t  point  in  time,  paragraph  (f) 
would  apply.  It  is  the  intent  of  this  AD 
to  ensure  that  all  airplanes  enter  into  a 
corrosion  prevention  and  control 
program.  The  final  rule  has  been  revised 
to  incorporate  a  Note  in  paragraph  (a)  to 
advise  operators  that  the  FAA  will 
consider  requests  for  adjustment  to  the 
compliance  times.  Operators  may  apply 
for  alternative  method  of  compliance 
with  this  rule  \mder  the  provisions  of 
paragraph  (h);  such  requests  will  be 
evaluated  by  the  FAA  on  a  case-by-case 
basis. 

One  commenter  requests  an 
explanation  as  to  the  differences 
between  proposed  paragraphs  (a)  and 
(b).  The  commenter  asks  for  clarification 
as  to  the  intent  of  each  paragraph.  The 
FAA  responds  to  this  request  by  noting 
that  the  preamble  to  the  supplemental 
notice  went  into  great  detail  as  to  the 
differences  in  the  intent  of  these 
paragraphs.  In  very  basic  terms,  the 
requirements  of  both  para^phs  (insofar 
as  the  actual  actions  that  the  operators 
will  perform  in  addressing  corrosion) 
are  similar.  However,  paragraph  (a)  of 
the  final  rule  is  worded  to  provide  for 
accomplishment  of  the  corrosion  tasks 
specified  in  the  referenced  Document; 
the  intent  of  this  paragraph  is  to  address 
those  operators  that  are  not  operating 
under  an  FAA-approved  mcuntenance/ 
inspection  program.  Paragraph  (b) 
provides  an  alternative  method  of 
compliance  to  those  operators  that  do 
operate.imder  such  a  program;  this 
alternative  procedure  allows  these 
operators  to  revise  their  FAA-approved 
maintenance/inspection  programs  to 
include  a  schedule  for  the  corrosion 
tasks. 

Another  commenter  requests  that 
proposed  paragraph  (b)  be  revised  to 
clarify  its  intent.  The  commenter 
contends  that,  as  it  is  proposed,  the 
paragraph  implies  that  the  requirements 
are  applicable  only  to  airplanes  that 
have  already  exceeded  the  lA.  If  this  is 
not  the  intent  of  the  paragraph,  the 
commenter  requests  that  the  compliance 
terms  be  revised  to  state,  “  *  *  *  Prior 
to  one  year  after  the  effective  date  of  this 
AD,  or  the  airplane  reaching  the  lA, 
whichever  is  later.”  The  FAA  does  not 
concur.  As  discussed  previously,  the 
intent  of  paragraph  (b)  is  to  provide  an 
alternative  to  the  requirements  of 
paragraph  (a)  for  those  operators  that 
operate  under  an  FAA-approved 
program.  It  is  not  intended  to  provide 
for  a  longer  compliance  time  than  that 
of  paragraph  (a).  The  commenter’s 
suggested  revision  of  the  compliance 


terms  could  provide  a  longer 
compliance  time. 

One  commenter  requests  that 
proposed  paragraph  (b)(1)  be  revised  to 
include  specific  examples  of 
’’alternative  recordkeeping  methods.” 
The  commenter  is  concerned  that 
affected  operators  may  be  confused 
about  this  terminology  without  some 
specific  definition  or  example.  The  FAA 
does  not  concur.  That  paragraph  is 
constructed  so  as  to  be  general  enough 
to  provide  operators  with  the  option  to 
develop  and  implement  recordxeeping 
method  that  are  suitable  for  meeting 
their  unique  needs.  The  FAA  has 
determined  that  listing  specific  m^ods 
would  be  inappropriate  and  impractical. 
The  FAA  will  consider  the  approval  of 
alternative  recordkeeping  methods  on  a 
case-by-case  basis. 

Another  commenter  suggests  that 
proposed  paragraph  (b)(2)M  revised  to 
include  a  statement  to  in^cate  that  the 
FAA  will  not  normally  allow  extensions 
of  the  “R  interval”  in  areas  where  Level 
1  corrosion  is  already  occurring.  The 
commenter  states  that,  since  the  FAA 
has  indicated  in  previous  actions  that 
this  is  its  “policy,”  to  include  this 
statement  in  the  final  rule  may  save 
time  and  effort  both  for  the  operators  as 
well  as  for  the  FAA.  The  FAA  does  not 
concur.  All  requests  for  extensions  to 
the  “R  interval”  will  be  reviewed  on  an 
individual  basis.  If  a  request  has 
substantiating  data  to  support  it,  the 
FAA  may  consider  granting  such  an 
extension. 

One  commenter  requests  that 
proposed  paragraph  (c)  be  revised  to 
clarify  the  compliance  time.  As  it  was 
proposed,  that  paragraph  states  that,  to 
accommodate  imantidpated  scheduling 
requirements,  it  is  acceptable  for  an  “R 
interval”  to  be  increased  by  up  to  10%, 
but  not  to  exceed  six  months,  and  that 
the  FAA  must  be  informed,  in  writing, 
of  any  such  extension  within  30  days. 
However,  the  commenter  asks  for 
clarification  as  to  when  the  30  days 
begins  or  ends.  The  FAA  concurs  that 
clarification  is  necessary.  Paragraph  (c) 
of  the  final  rule  has  been  revis^  to  state 
that  the  FAA  must  be  informed  within 
30  days  after  such  adjustment  of  the 
schedule. 

One  commenter  contends  that  the 
proposed  requirement  of  paragraph 
(d)(1)  to  complete  the  corrosion  task  in 
the  afiected  area  on  the  remainder  of  the 
operator’s  Model  DC-8  fleet  within 
seven  days  of  the  original  finding  vdll 
resent  an  overbearing  economic 
urden  on  operators  of  these  airplanes. 
Operators  having  large  fleets  of  these 
airplanes  will  likely  be  forced  to  groimd 
a  large  number  of  airplanes  in  order  to 
comply  with  this  requirement.  The  FAA 


does  not  concur.  It  must  be  made  clear 
that  the  7-day  compliance  time 
commences  upon  tne  determination  that 
Level  3  corrosion  exists.  The  FAA 
recognizes  that  a  certain  amount  of  time 
may  pass  in  order  to  properly  analyze  a 
corrosion  finding  ana  detente  that  it 
is  definitely  Level  3.  After  such  a 
determination  is  made,  the  operator  has 
seven  days  to  either  (1)  perform 
corrosion  tasks  in  the  same  area  on  the 
remainder  of  its  fleet,  (2)  submit  to  the 
FAA  a  proposed  schedule  for 
performing  the  corrosion  task  in  that 
area  on  the  remainder  of  the  fleet,  or  (3) 
submit  data  substantiating  that  the 
corrosion  was  an  isolated  incident.  In 
light  of  the  fact  that  Level  3  corrosion 
is  recognized  as  being  a  potentially 
urgent  airworthiness  concern, 
immediate  action  taken  to  correct  it  is 
warranted.  The  FAA  considers  that  the 
safety  implications  of  Level  3  corrosion 
justify  a  timely  response. 

One  commenter  requests  clarification 
of  paragraph  (d)(1),  wnich  concerns 
actions  to  m  taken  when  Level  3 
corrosion  is  determined  to  exist.  It 
appears  to  this  commenter  that  the 
requirements  of  subparagraphs  (d)(l)(i) 
and  (d)(l)(ii),  are  identical.  The  FAA 
notes  that  the  two  referenced 
subparagraphs  provide  two  diflerent 
optional  actions;  they  are  not  identical. 
Paragraph  (d)(l)(i)  requires  that  the 
operator  submit  a  report  to  the  FAA  of 
the  determination  of  Level  3  corrosion, 
and  complete  the  corrosion  task  in  the 
affected  areas  on  all  Model  DC-8  series 
airplanes  in  the  operator’s  fleet.  As  an 
alternative,  paragraph  (d)(l)(ii)  requires 
that,  upon  determining  that  Level  3 
corrosion  exists,  an  operator  either 
submit  a  proposed  schedule  for 
performing  the  corrosion  tasks  in  the 
affected  areas  on  the  remaining  Model 
DC-8  series  airplanes  in  the  operator’s 
fleet  to  ensure  that  any  other  Level  3 
corrosion  is  detected  in  a  timely 
manner,  along  with  substantiating  data 
for  that  schedule;  or  submit  data  to 
substantiate  that  the  Level  3  corrosion 
found  was  an  isolated  occurrence. 

One  commenter  requests  that 
paragraph  (e)  of  the  proposal  be  revised 
to  be  consistent  with  AD  90-25-05, 
Amendment  39-6790  (55  FR  49268, 
November  27, 1990),  which  mandated  a 
similar  corrosion  prevention  and  control 
program  for  Boeing  Model  747  series 
airplanes.  Paragraph  (e)  of  the  proposal  . 
would  require  that,  if  corrosion  findings 
are  determined  to  exceed  Level  1,  a 
means  approved  by  the  FAA  must  be 
implemented  to  reduce  future  findings 
of  corrosion  in  that  area  to  Level  1  or 
better.  However,  AD  90-25-05  requires 
that,  if  corrosion  is  foimd  that  exceeds 
Level  1,  the  operator  must  review  its 
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corrosion  control  program  and 
implement  an  FAA-approved  means  to 
reduce  corrosion  to  L^el  1  m  better,  the 
operator’s  FAA>approved  maintenance 
program  must  then  be  revised  to 
incorporate  the  approved  corrective 
action.  The  commenter  considers  that  it 
is  more  appropriate  for  operators 
themselves  to  M  allowed  to  evaluate 
whether  corrective  action  is  necessary 
or  not,  as  is  pmmitted  by  AD  90-25-05. 
The  FAA  does  not  concur  with  the 
commenter’s  request  This  new  AD 
action  is  meant  to  address  a  worldwide 
system  for  preventing  unsafe  levels  of 
corrosion.  The  requirements  of 
paragraph  (e)  of  the  proposal  diHer  from 
those  of  AD  90-25-05  specifically  in 
order  to  provide  an  alternative  for 
airplanes  that  are  not  operated  imder  an 
FAA-approved  maintenance  program. 
Under  the  provisicms  of  this  paragraph, 
if  an  operator  concludes  that  no  action 
is  necessary  to  reduce  future  findings  of 
corrosion  to  Level  1  or  better,  data  to 
substantiate  that  position  can  be 
submitted  for  FAA  approval. 

Another  conunenter  requests  that  the 
proposal  be  reformatted  to  move 
paragraph  (e)  before  paragraph  (d).  The 
commenter  states  that  there  is,  "too 
mudi  emphasis  on  Level  3  corrosion," 
in  both  the  preamble  to  the 
supplemental  notice  and  the  proposal 
itself.  The  general  impression  given  is 
that  only  Level  3  corrosion  is  a  "real" 
airworthiness  concern.  However,  the 
commenter  states  that  the  primary 
objective  of  the  corrosion  prevention 
and  control  program  is  to  prevent  or 
control  corr^on  to  levels  that  would 
not  jeopardize  continuing  airworthiness, 
even  if  other  forms  of  damage,  such  as 
fatigue  cracking,  occur.  This  is  defined 
by  proposed  paragraph  (e)  and,  for  this 
reason,  the  commenter  suggests  that  it 
be  moved  ahead  of  paragraph  (d)  to 
emphasize  its  importance.  The  FAA 
disagrees  that  reformatting  the  rule 
would  serve  any  purpose.  The  FAA 
considers  the  emphasis  on  Level  3 
corrosion  to  be  appropriate;  Level  3 
corrositm  is  a  potentially  urgent 
airworthiness  concern  that  requires 
expeditious  action. 

One  commenter  requests  that  the  Note 
in  proposed  paragraph  (d)  be  revised  to 
delete  the  word  "potentially’’  from  the 
phrase  “*  *  *  Level  3  corrosion  (i.e., 
which  is  determined  to  be  a  potentially 
urgent  airworthiness  concern  requiring 
expeditious  action)  *  •  The 
commenter  states  that  the  term 
"potentially"  is  no  longer  part  of  the 
Level  3  corrosion  definition.  The  FAA 
does  not  conctir.  Section  1  of  the 
Document  defines  Level  3  corrosion  as, 
"corrosion  which  is  determined  to  be  a 


potential  airworthiness  concern 
requiring  expeditious  action." 

Another  commenter  requests 
clarification  of  the  porticm  of  the 
preamble  to  the  supplemental  notice 
that  explained  the  proposed 
requirements  of  paragraph  (e).  The 
commenter  suggests  that  it  be  made 
clear  that,  with  regard  to  paragraph  (e). 
if  corrosion  found  to  exceed  L^el  1  is 
not  considered  representative  of  an 
operator’s  fleet,  then  no  further 
corrective  action  may  be  necessary.  The 
preamble  indicated  that  no  further 
corrective  action  may  be  necessary, 
“since  a  means  to  reduce  corrosion  to 
Level  1  or  better  will  have  already  been 
implemented  in  the  operator’s  program 
in  accordance  with  proposed  paragraph 
(d).’’  However,  this  commenter  contends 
that  the  preamble  was  misleading  in 
that  it  implied  that  all  "unique” 
ctMTOsion  events  will  be  handled  as 
though  they  are  Level  3  corrosion.  The 
FAA  agrees  that  some  clarification  is 
necessary.  The  FAA  did  not  intend  to 
create  confusion  by  giving  a  scenario  in 
which  the  unique  corrosion  event 
happens  to  be  Level  3.  It  would  have 
been  more  appropriate  to  state  that,  "if 
corrosion  found  is  not  considered 
representative  of  an  operator’s  fleet, 
since  a  means  to  reduce  corrosion  to 
Level  1  or  better  will  have  already  been 
implemented  in  the  operator’s  program 
in  accordance  with  paragraph  (a)  or  (b).’’ 

One  commenter  requests  that 
proposed  par^raph  (f)(1)  be  revised  to 
include  a  statement  to  allow  a  new 
operator  of  an  airplane  that  has  been 
maintained  in  accordance  with  the  AD 
to  obtain  FAA  approval  of  a  schedule 
for  accomplishing  the  first  corrosion 
task  for  each  area  on  that  airplane.  The 
commenter  asserts  that  this  change 
would  relieve  operators  from  having  to 
obtain  approval  of  adjustments  to  the 
compliance  time  of  this  paragraph 
through  the  alternative  method  of 
compliance  process.  The  proposal 
would  require  that  the  first  task  for  each 
area  be  performed  in  accordance  with 
the  new  operator’s  schedule  or  in 
accordance  with  the  previous  operator’s 
schedule,  whichever  would  result  in 
earlier  accomplishment  of  the  task.  The 
FAA  does  not  concur.  Whether  the 
operator  elects  to  comply  with 
paragraph  (a)  or  (b),  all  corrosion 
prevention  and  control  programs  must 
include  the  tasks  defined  in  the 
Document.  Since  corrosion  is  not 
predictable  and  is  dependent  on  the 
operating  environment,  the  FAA 
considers  that  it  is  important  for  the 
operator  to  determine  the  most 
conservative  schedule  for 
accomplishing  the  corrosion  tasks . 


One  commenter  requests  that 
proposed  paragraohs  (f)(1)  and  (f)(2)  be 
revised  to  delete  tne  reference  to, 

*  *  the  first  ccMTosion  task  for  each 
area  to  be  perfmmed  by  the  new 
operatm.”  The  Document  does  not 
define  a  "first  corrosion  task”  for  each 
area.  There  may  be  multiple  inspections 
required  for  ai^lanes  that  have  or  have 
not  been  maintained  in  accordance  with 
the  AD.  The  commenter  considers  that 
the  paragraphs  would  be  clearer  if  the 
subject  phrase  were  changed  to, 

"*  *  *  the  corrosion  tasks  for  each  area 
*  *  *  ”.  The  FAA  does  not  concur  that 
such  a  change  is  necessary,  but  does 
consider  that  some  clarification  is 
needed.  The  intent  of  the  phrase  “first 
corrosion  task”  is  to  mean,  "the  first 
time  a  corrosion  task  is  to  be 
accomplished  for  each  area  by  the  new 
operator.” 

The  final  rule  has  been  revised  by 
assigning  a  numerical  designator  to  each 
of  the  Notes  that  appear  throughout  the 
rule. 

Paragraph  (h)  of  the  final  rule  has 
been  revised  to  clarify  the  procedure  for 
requesting  alternative  methods  of 
compliance  with  this  AD. 

Aner  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximatelv  337  Model 
DC-6  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  222  airplanes  of  U.S. 
registry  will  be  afiectM  by  this  AD.  It 
will  take  approximately  1,922  work 
hours  per  airplane  to  accomplish  the 
inspec^ons.  At  an  avoege  labor  cost  of 
$55  per  work  hour,  the  total  cost  to 
inspMt  each  airplane  is  estimated  to  be 
$105,710.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  for  the  estimated  6-year 
average  inspection  cycle  is  $23,467,620. 
This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
retirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  powm  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 
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For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  “major 
rule’*  under  Executive  (Mer  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1879);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  “ADDRESSES.**. 

List  of  Sul^ecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

92-23-07.  McDonndl  Douglas:  Amendment 
30-8393.  Docket  No.  90.m(-165-AD. 

Applicability:  All  Model  DC-8  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  This  AD  references  McDonnell 
Douglas  Document  Nunober  MDC  K4608, 
"DC^  Corrosion  Prevention  and  Control 
Document,"  Revision  1,  dated  December 
1990  hereinafter  referred  to  as  “the 
Document”),  for  cmrotion  tasks,  definitions 
of  corrosion  levels,  compliance  times,  and 
reporting  requirements.  In  addition,  this  AD 
sp^fies  inspection  and  reporting 
requirements  beyond  those  included  in  the 
Doioiment  Where  there  are  differences 
between  the  AD  and  the  Document,  the  AD 
prevails. 

Note  2:  As  used  throughout  this  AD,  the 
term  “the  FAA"  is  defined  differently  for 
different  operatcos,  as  follows:  For  those 
operators  complyi^  with  paragraph  (a)  of 
this  AD,  “the  FAA”  is  defined  as  "the 
Manager  of  the  Loe  Angeles  Aircraft 
Certification  Office  (ATO).”  For  those 
operators  operating  under  Federal  Aviation 
Relation  (FAR)  part  121  or  129,  and 


complying  with  parapaph  (h)  of  this  AD, 

“the  FAA”  is  dewed  as  “tto  cognizant 
Principal  Maintenance  Inspector  (PMI).”  For 
those  operators  operating  under  FAR  part  91 
or  125,  and  complying  urith  paragraph  (b)  of 
this  AD,  “the  FAA”  is  defiu^  as  “the 
cognizant  Maintenance  Inspector  at  the 
appropriate  FAA  Flight  Standards  office.” 

To  preclude  structural  feilure  due  to 
corrosion,  accomplish  the  following: 

(a)  Except  as  provided  in  paragraph  (b)  of 
this  AD.  compile  each  of  t^  corrosion  tasks 
specified  in  Section  4  of  the  Document  in 
accordance  with  the  procedures  of  the 
Document,  and  the  schedule  specified  in 
paragraphs  (aKl)  and  (aH2)  of  this  AD. 

Note  3:  A  “corrosion  task,”  as  defined  in 
Section  4  of  the  Document,  includes 
Inspections;  procedures  for  a  corrective 
action.  Including  repairs,  under  identified 
drcumstances;  application  of  corrosion 
inhibitors;  and  other  follow-on  actions. 

Note  4:  Corrosion  tasks  completed  in 
accordance  with  the  Document  before  tbe 
elective  date  of  this  AD  may  be  credited  for 
compliance  «dth  the  initial  corrosion  task 
requirements  of  paragraph  (aKl)  of  this  AD. 

Note  5:  Where  non-destructive  inspection 
(NDI)  methods  are  employed,  in  acc^ance 
with  Section  4  of  tbe  Document,  the 
standards  and  procedures  used  must  be 
acceptable  to  the  Administrator  in 
acconiance  with  FAR  Section  43.13. 

(1)  Complete  the  initial  corrosion  task  of 
each  “corrosion  inspection  area”  defined  in 
section  4  of  the  Dooiment  as  follows; 

(1)  Initial  compliance  must  occur  for  all 
areas  within  one  repeat  (R)  interval,  or  within 
six  years,  measured  from  a  date  one  year  after 
the  effective  date  of  this  AD,  whichever 
occurs  first 

(ii)  Accomplishment  of  the  initial  tasks  by 
each  operator  must  occur  at  a  minimum  rate 
equivalent  to  one  airplane  per  year, 
banning  one  year  after  the  effective  date  of 
this  AD. 

Note  6:  This  minimum  rate  requirement 
may  cause  an  undue  hardship  on  some  small 
operators.  In  those  circumstances,  requests 
for  adjustments  to  the  implementation  rate 
will  be  evaluated  on  a  case-by-case  basis 
imder  the  provisions  of  paragraph  (h)  of  this 
AD. 

(2)  Repeat  each  corrosion  task  at  a  time 
interval  not  to  exceed  the  R  interval  specified 
in  the  Document  fr»  that  task. 

(b)  As  an  alternative  to  the  requirements  of 
paragraph  (a)  of  this  AD:  Prior  to  one  year 
after  the  effective  date  of  this  AD.  revise  the 
FAA-approved  maintenance/inspection 
program  to  include  the  otHiosion  prevention 
and  control  program  specified  in  the 
Document;  ca  to  include  an  equivalent 
program  that  is  approved  by  the  FAA.  in  all 
cases,  the  initial  corrosion  task  for  each 
“corrosion  inspection  area”  must  be 
completed  in  acomdance  with  the 
compliance  schedule  specified  in  paragraph 
(aKl)  of  this  AD. 

(1)  Any  operator  complying  with  paragraph 
(b)  of  this  AJD  may  use  an  alternative 
reoirdkeeping  method  to  that  otherwise 
required  FAR  S  91.417  (x  S  121.380  frnr  the 

actions  rewired  by  this  AD,  provided  it  is 
approved  ^  the  FAA  and  is  included  in  a 


revision  to  the  FAA-approved  maintenance/ 
inspection  program. 

(2)  Subsequent  to  the  accomplishment  of 
the  initial  corrosion  task,  extciisions  of  R 
Intervals  specified  in  the  Document  must  be 
approved  by  the  FAA. 

(c)  To  accommodate  unanticipated 
sch^uling  requirements.  It  is  acceptable  for 
an  R  inter^  to  be  increamd  by  up  to  10%, 
but  not  to  exceed  6  months.  The  FAA  must 
be  Informed,  in  writing,  of  any  such 
extension  within  30  days  after  such 
adjustment  of  the  schedule. 

Note  7:  Notwithstanding  section  2.1, 
paragraph  14,  of  the  Document,  any 
extensions  to  an  implementation  age  (lA) 
must  be  approved  in  accordance  with 
paragraph  (h)  of  this  AD. 

(d) (1)  If,  as  a  result  of  any  inspection 
conducted  in  accordance  with  paragraph  (a) 
or  (b)  of  this  AD,  Level  3  corrosion  is 
determined  to  erdst  in  any  area,  accomplish 
either  paragraph  (dKlKU  <»'  (dKlKii)  within 
7  days  after  such  determination: 

(1)  Submit  a  report  of  that  determination  to 
the  FAA  and  complete  the  corrosion  task  in 
the  affected  areas  on  all  Model  DC-8  series 
airplanes  in  the  operator's  fleet;  or 

(ii)  Submit  to  tbe  FAA  for  approval  one  of 
the  following: 

(A)  A  proposed  schedule  for  performing 
the  corrosion  tasks  in  the  affected  areas  on 
the  remaining  Model  DC-8  series  airplanes  in 
the  operatOT’s  fleet,  which  is  adequate  to 
ensure  that  any  other  Level  3  corrosion  is 
detected  in  a  timely  manner,  along  with 
substantiating  data  for  that  sidiedule;  (v 

(B)  Data  substantiating  that  the  Level  3 
corrosion  found  is  an  isolated  occurrence. 

Note  8:  Notwithstanding  the  provisions  of 
section  1  of  the  Document  which  would 
permit  corrosion  which  otherwise  meets  the 
definition  of  Level  3  corrosion  (Le.,  which  is 
determined  to  be  a  potentially  urgent 
airworthiness  concern  requiring  expeditious 
action)  to  be  treated  as  Level  1  if  the  operator 
finds  that  it,  "can  be  attributed  to  an  event 
not  typical  of  the  operator’s  usage  of  other 
airplanes  in  tbe  same  fleet,”  this  paragraph 
requires  that  data  substantiating  any  such 
finding  be  submitted  to  the  FAA  for 
approval. 

(2)  Tbe  FAA  may  impose  schedules  other 
than  those  propos^,  upon  finding  that  such 
changes  are  necessary  to  ensure  that  any 
othw  Level  3  corrosion  is  detected  in  a 
timely  maimer. 

(3)  Within  tbe  time  schedule  approved 
uiuler  paragraph  (d)(1)  or  (dK2)  of  this  AO, 
accomplish  the  corrosion  ta^  in  the  affected 
areas  of  the  remaining  Model  DC-8  series 
airplanes  in  the  operator's  fleet 

(e)  If,  as  a  result  of  any  inspection  after  the 
initial  Inspection  conducted  in  accordance 
with  paragraph  (a)  or  (b)  of  this  AO,  it  is 
determined  that  corrosion  fiiulings  exceed 
Level  1  in  any  area,  within  60  days  after 
determination  a  means  approved  by  the  FAA 
must  be  Implemented  to  reduce  future 
findings  of  corrosion  in  that  area  to  Level  1 
orbettOT. 

(f)  Before  any  operator  places  into  service 
any  airplane  subj^  to  tlm  requirements  of 
this  AO,  a  schedule  for  the  accomplishment 
of  corrosion  tasks  required  by  this  AD  must 
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be  established  in  accordance  with  paragraph 

(f)(1)  or  (0(2)  of  this  AD,  as  appiicwle: 

(1)  For  airplanes  previously  maintained  in 
accordance  with  this  AO,  the  first  corrosion 
task  in  each  area  to  be  performed  by  the  new 
operator  must  be  acocanplished  in 
accordance  with  the  previous  operator’s 
schedule  or  with  the  new  operator’s 
schedule,  whichever  would  result  in  the 
earlier  accomplishment  date  for  that  task. 

After  each  corrosion  task  has  been  performed 
once,  each  subsequent  task  must  be 
performed  in  accordance  with  the  new 
operator’s  schedule. 

(2)  For  airplanes  that  have  not  been 
pr^ously  maintained  in  accordance  with 
this  AD,  the  first  corrosion  task  for  each  area  v 
to  be  performed  by  the  new  operates  must  be 
accomplished  prior  to  further  flight  or  in 
accordance  «vith  a  schedule  approved  by  the 
FAA. 

(g)  Reports  of  Level  2  and  Level  3  corrosion 
must  be  submitted  at  least  quarterly  to 
McDonnell  Douglas  Corporation  in 
accordance  with  section  S  of  the  Document 

Note  9:  Reporting  of  Level  2  and  Level  3 
corrosion  found  as  a  result  of  any 
opportunity  inspections  is  highly  desirable. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Airoaft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  sub^t  their  requests  through 
the  cognizant  Maintenance  inspector  at  the 
appropriate  FAA  Flight  Standards  office, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  ACO. 

Note  10:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(i)  Special  flight  permits  may  be  Issued  in 
accordwoe  wiffi  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to  comply 
with  the  requirements  of  this  AD. 

(j)  Reports  of  corrosion  inspection  results 
required  by  this  AD  have  been  approved  by 
the  Office  of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.)  and  have  been  assigned  OMB  Control 
Number  2120-0056. 

(k)  The  completion  of  the  corrosion  tasks 
shall  be  done  in  accordance  with  McDonnell 
Douglas  Document  Nxunbw  MDC IC4608, 
”DC^  Corrosion  Prevention  and  Control 
Doemnent,”  Revision  1,  dated  December 
1990,  which  incorporates  the  following  list  of 
effective  pages: 

(Note:  Revision  levels  are  not  noted  on 
individual  pages.) 


Page  No. 
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on  page 

Tise  peg# . . . . . 

Apr.  1990. 
Undated. 

Dec  1990. 
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Sunt-I  . . . . 

A  thnj  F  ..  ._  _ 

Undated. 

Table  ol  oonlenia 
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llhnil  _  _ 

Apr.  1990. 

Apr.  199a 

Dec.  1996 

1-1-9  . . 

2-1-1  0WU  2-1-4 - - 

Dec.  1990. 

PageNa 
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on  page 

2-1-3 . . . 

Apr.  1990. 

Dec.  1990. 

2-1-4 . . .  .-.  _ 

3-1-1  thru  3-1-a . 

Apr.  1990. 

Dec.  1990. 

3-2-1  _ _ _  _ 

a-1-1  awu  4-0-1 . 

Dec.  1990. 

4-9-9  Ihni  4-9-a 

Apr.  1990. 

Dec.  1990. 

4-3-1  ... _ _ _ 

4-1-9 

Apr.  1996 

Apr.  1990. 

Apr.  1996 

Apr.  1990. 

Apr.  1990. 

Dec.  1996 

4-4-1  . 

4-8-1  . . . . . -  _ 

4-6-1  ttvu  4-6-4 _  _ 

4-7-1  Itwu  4-7-On . 

S-1-1  . 

5-1-2  . . . .  . 

Apr.  1990. 

Dec.  1990. 

5-1-3  _  _ 

6-1-1  Ihni  6-1-9  .._  _  _ 

Apr.  1990. 

Dea  1990. 

Appendbc  A  (TWe  Page) _ _ _ 

A^  . ! . '  J. . 

Dec.  1990. 

A-2  ttvu  A-7 _ _ _ 

A-8 _  _ _ 

Aug.  1990. 
Dec.1990. 

A-9  thru  A-12 _  _ 

Aug.  1990. 

Aug.  1990. 
(Removed). 
Urxtated. 

Appendx  B  (TWe  Page) 

(I'ttvu  li) _ ! . .1... _ 

VI . ! . 

(h#)  . 

(Removed). 

Urxlatad. 

ViiwVMt  ..  . 

Undated. 

(^) 

(ReiTx>ved). 

Urxlated. 

Sltmj  17  . 

(Ifl)  . 

(Removed). 

Urxteted. 

laihnifll  . 

(H9)  . 

(Removed). 

UrWated. 

thnj  86  _ _ 

Dec.  1990. 

ri.^-1 . ’ . ’  . 

Dec.  1990. 

C-2-1  thru  C-2-14 _ 

Dec.  1996 

C-a-1  Itmi  C-.3-4 . 

Dea  1990. 

r:-4-i  Mmi  n-4-o 

Dec.  1990. 

Appendix  D  (TWe  Page) ............ 

Aug.  1990. 
Aug.  1990. 

Dec.  1990. 

rvi . ! . . 

Glossary  (TWe  Page) _ _ 

ri-1  Ihni  0-4  ”  ! 

Dec.  1990. 

Q-6  thru  G^-6  . . . 

Aug.  1990. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Re^ster  in  accordance  with  5  U.S.C 
552(a)  and  1 CFR  part  51.  Copies  may 
be  chtained  bom  McDonnell  Douglas 
Corporation,  P.O.  Box  1771,  Long 
Beach,  California  90846-0001, 
Attention:  Business  Unit  Manager, 
Technical  Publications,  Cl-HDR  (54- 
60).  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Los  Angeles 
Aircraft  Certification  Office,  FAA, 
Transport  Airplane  Directorate,  3229 
East  Spring  Street,  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC 

(1)  This  amendment  becomes  effective 
on  January  12, 1993. 

Issued  in  Renton,  Washington,  on  October 
1, 1992. 

Darrell  M.  Pederson, 

Acting  Manager,Tmnspoit  Airplane 
Directorate,  Aircraft  Certification  Savice. 

(FR  Doc  92-29669  Filed  12-7-92;  8:45  am] 
BSJJNQ  cooe  SS10-1S-M 


14  CFR  Part  39 

[DoefcM  No.  90-NII-166-AD;  AmMtdnwnt 
39-6394;  AD  92-22-08] 

AIrworthinasa  Diractivaa;  McDonnall 
Douglaa  Model  DC-B  Seriea  Airplanaa, 
Including  Model  DC-9-90  Seriea 
Airplanes,  Model  MD-88  AUplanee,  and 
C-0  (Milit^)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

AcnoN:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  McDonnell  Doui^ 
M^el  DC-0  series  airplanes,  including 
Model  DC-0-80  series  airplanes.  Model 
MD-88  airplanes,  and  C-0  (Military) 
airplanes,  that  requires  the 
implementation  of  a  corrosion 
revention  and  control  program  either 
y  the  accomplishment  of  specific 
corrosion  taslu  or  by  revising  the  FAA- 
approved  maintenance  program  to 
indude  such  a  program.  Tffis 
amendment  is  prompted  by  reports  of 
inddents  involving  fatigue  cracking  and 
corrosion  in  transport  category 
airplanes:  these  have  jeopardized  the 
airworthiness  of  the  affeded  airplanes. 
The  actions  spedfied  by  this  AD  are 
intended  to  prevent  degradation  of  the 
strudural  capabilities  of  the  afiected 
airplanes. 

DATES:  Efiective  January  12, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  January  12, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771,  Long  Beach,  C^fomia 
90846-0001,  Attention:  Business  Unit 
Manamr,  Tedmical  Publications,  Cl- 
HDR  (54-60).  'This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Diredorate,  Rules  Efocket, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Los  Angeles 
Aircraft  Certification  Office,  FAA, 
Transpmt  Airplane  Diredorate,  3229 
East  Spring  Street,  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 
Register.  BOO  North  Capitol  Street,  NW., 
suite  700,  Washington.  DC. 

FOR  FURTHER  R4FORMATION  CONTACT: 

Mr.  David  Y.  J.  Hsu.  Aerospace 
Engineer.  Airirame  Branch,  ANM-120L, 
Los  Angeles  Aircraft  Certification 
Office,  FAA,  Transport  Airplane 
Diredorate.  3229  East  Spring  Street, 
Long  Beach.  California  90806-2425; 
telephone  (310)  988-8323;  fex  (310) 
988-5210. 
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SUPPLOIENTARY  MFORUATXHi:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulatians  (FAR)  to  include 
an  airworthiness  directive  (AD), 
applicable  to  all  McDonnell  Douglas 
M^el  DC>9  series  airplanes,  includine 
Model  DC-9-80  series  airplanes.  Model 
MD-88  airplanes,  and  (military) 
airplanes,  was  published  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  tne  Federal 
Register  on  June  9, 1992  (57  FR  24401). 
That  action  proposed  to  require  either 
the  accomplishment  of  specific 
corrosian  tasks,  or  a  revision  of  the 
FAA-approved  maintenanoe/inspection 
program  to  include  a  corrosion 
prevention  and  control  program. 

Interested  persons  have  l^n  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  bemi  given  to  the 
comments  received. 

The  supplonental  NPRM  was 
published  simultaneously  %vilh  similar 
notices  on  this  subject  relating  to 
McDonnell  Douglas  Model  DC-8  and 
DC-10  series  ai^lanes.  The  comments 
received  in  response  to  all  three 
supplemental  NPRM’s  were  similar; 
however,  in  some  cases,  comments  were 
submitted  with  respect  to  one  model 
and  not  the  others.  Nfrvertheless, 
because  the  content  of  some  of  the 
comments  and  the  FAA's  responses  to 
those  comments  are  general  in  nature, 
they  may  be  helpful  in  providing 
additional  guidance  in  understanding 
the  FAA’s  intent  in  this  action. 
Accordingly,  all  of  these  g^ieral 
comments  and  the  FAA’s  responses  are 
discussed  in  the  preambles  of  each  of 
the  final  rules  resulting  from  those 
su  nplemental  NPRM’s. 

Mveral  commenters  support  the 
proposed  rule. 

One  commenter  requests  that  the 
issuance  of  this  rule  delayed  until 
McDonnell  Douglas  Corporation 
releases  Revision  2  of  the  McDonnell 
Douglas  Report  No.  MDC  K4606. 
“Corrosion  Prevention  and  Qmtrol 
Program  Document’’  (the  “Document”). 
The  commenter  understands  that  the 
revision  will  contain  numerous  editorial 
changes,  corrections  to  twelve  of  the 
corrosion  tasks,  and  the  deletion  of  nine 
corrosion  tasks.  The  FAA  does  not 
concur.  The  manufacturer  has  not 
advised  the  FAA  of  a  specific  release 
date  for  the  revised  document.  To 
further  delay  this  action  while  awaiting 
such  release  would  be  inappropriate, 
since  the  instructions  in  the  eidsting 
document  already  have  been  approved 
as  adequate  to  initiate  an  acceptable 
corrosion  prevention  and  control 
program.  Whmi  the  revised  version  is 
released  and  has  been  approved,  the 


FAA  may  consider  approving  its  use  as 
an  alternative  method  of  cmnpliance 
with  this  AD. 

One  commenter  requests  that  the  FAA 
delay  the  issuance  of  the  final  rule  for 
this  action  until  an  “indtistry 
subcommittee”  has  had  a  chance  to 
review  the  final  planned  actions.  Since 
the  final  rule  may  incorporate 
significant  changes  basM  on  comments 
submitted  to  the  proposal,  this 
commenter  considers  that  the  afiected 
industry  should  have  additional  time  to 
comment  on  them.  The  FAA  does  not 
concur  with  the  request  to  delay 
issuance  of  the  final  rule.  As  is 
discussed  in  detail  below,  the  final  rule 
contains  no  rignificant  changes  from 
what  was  prc^losed.  However,  if  it  were 
determined  that  additional  significant 
changes  to  the  proposal  were  necessary, 
the  FAA  would  have  provided  notice 
and  opportunity  for  prior  public 
comment  (as  is  requbod  under  the 
provisions  of  the  Administrative 
Procedure  Act). 

One  commenter  requests  that  the 
Model  DC-9-80  series  airplanes  and 
Model  MD-88  airplanes  be  deleted  from 
the  applicability  of  the  rule.  This 
commento'  contends  that  the 
maintenance  of  airplanes  currently  in 
production  should  be  governed  by  the 
Maintenance  Review  Board  (MRB) 
document  and  not  by  an  AD.  The  FAA 
does  not  concur.  The  MRB  document 
only  provides  an  initial  minimum 
baseline  program  from  which  operators 
may  deviate.  'Therefore,  the  MRB  is  not 
a  substitute  for  the  mandatory  acticms 
required  by  AD’s.  'The  unsafe  condition 
that  is  the  subject  of  this  AD  action  is 
equally  as  likely  to  occur  on  Model  DC- 
9-^  series  airplanes  and  Model  MI>-88 
airplanes  as  on  Model  DC-9  series 
airplanes.  In  light  of  this,  the  FAA  has 
determined  that  the  applicability  of  this 
AD  action  to  Model  DC-9~80  series 
airplanes  and  Model  MD-88  airplanes  is 
not  only  appropriate,  but  warranted  as 
well. 

One  commenter  suggests  that  the  rule 
be  revised  either  to  include  a  definition 
of  “Level  1,  2,  and  3  corrosion,”  or  to 
reference  the  definitions  for  these  terms 
that  are  contained  in  Secticm  1  of  the 
Document  'The  FAA  concurs  that  some 
definition  of  these  terms  would  be 
helpful  to  affected  operators. 
Accordingly,  the  FAA  has  revised  the 
final  rule  to  reference  the  Document  for 
appropriate  definitions  of  the  three 
levels  of  corrosion. 

One  commenter  notes  that  the 
proposed  AD  includes  a  great  deal  of 
detailed  information  reganling  program 
implementation,  task  requiremmits, 
reporting,  etc.,  much  of  which  is  already 
included  in  the  Document  Since  the 


Document  has  been  reviewed  and 
approved  hy  the  FAA,  it  would  sewn 
reasooahle  to  allow  affected  operators  to 
follow  the  details  and  specifics  in  the 
Document,  rather  than  by  mandating 
such  details  by  AD.  ’The  cmnmenter 
states  that  this  would  allow  minor 
variaticms  and  dianges  to  he  made  to  the 
details  and  specifics  in  the  Document, 
without  having  to  re-issue  the  AD.  'The 
FAA  does  not  agree.  This  AD  mandates 
inspection  and  reporting  requirements 
beyond  those  that  are  specified  in  the 
Documoit  because  the  FAA  has 
determined  that  they  are  necessary  in 
order  to  ensure  that  adequate  corrosion 
prevention  and  control  pnwrams  are 
established  and  maintained.  Arw 
variations  in  the  program  specifics  that 
appear  in  future  revisions  to  the 
Document  can  be  addressed  under  the 
provisions  of  ^agraph  (h)  of  the  final 
rule,  which  relates  to  approval  of 
requests  for  the  use  of  ^temative 
methods  of  compliance  or  for  the 
adjustment  (rf  compliance  times. 

Another  commenter  requests  that  the 
proposal  be  revised  to  include  the 
infrinnatiim  that  was  previously 
contained  in  a  Note  that  appeal  in 
paragraph  (a)  of  the  original  notice  for 
this  action.  ‘Ilat  Note  informed  the 
public  that  all  structure  found  corroded 
or  cracked  is  required  to  be  addressed 
in  accordance  with  FAR  part  43.  The 
commenter  coirsiders  that  this  Note 
allows  afforded  operators  more 
flexibility  in  pernxming  necessary 
maintenance  than  the  Note  substituted 
in  the  supplemental  notice.  *1110 
commenter  believes  that  the 
“substituted  Note,”  which  defines  a 
“corrosion  task”  to  include  repairs  and 
follow-on  actions  specified  in  the 
Document,  is  too  confining  and  may 
have  a  serious  impact  on  operators  if  it 
is  interpreted  strictly.  The  FAA  does  not 
concrir.  The  purpose  of  the  Note  that 
appears  in  the  supplemental  notice  (and 
in  this  final  rule)  is  to  provide  better 
guidance  as  to  the  necessary  corrective 
action  to  be  taken  when  discrepancies 
are  found.  The  Note  is  strictly 
informational  in  nature  and  is  intended 
to  emphasize  the  importance  of  these 
correr^ve  actions;  however,  it  does  not 
limit  operators  to  only  those  corrective 
actions  referred  to  in  the  Doaiment. 

Another  commenter  requests  that  the 
Note  appearing  in  proposra  paragraph 
(a),  which  deffoes  a  “corrosion  task,”  be 
revised  to  delete  the  specific  reference 
to  “repairs.”  The  proposed  Note  states, 
“A  corrosion  task,  as  defined  in  Section 
4  of  the  Document,  includes 
inspections;  correckive  acticm,  including 
repairs,  under  identified  circumstances; 
*  *  *  *' The  commenter  states  that 
section  4  of  the  Document  oidy 
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references  repairs  in  accordance  with 
approved  methods,  and  directs 
operators  to  contact  McDonnell  Douglas 
if  no  repair  is  available.  The  FAA  does 
not  consider  that  a  revision  to  this  Note 
is  necessary.  Although  section  4  of  the 
Document  does  not  include  specific 
repair  methodology,  it  does  refer  the 
operator  to  acceptable  sources  of  repair 
methods.  As  stated  previously,  the 
purpose  of  the  Note  is  to  provide 
information  and  better  guidance  as  to 
the  necessary  corrective  action  to  be 
taken  when  discrepancies  are  found. 

One  commenter  sumests  that  the  Note 
in  proposed  paragraph  (a),  that  concerns 
non>destructive  inspection  (NDI) 
methods,  should  be  revised.  The 
proposed  Note  states,  "Where  non¬ 
destructive  inspection  (NDI)  methods 
are  employed,  in  accordance  with 
section  4  of  the  Document,  the 
standards  and  procedures  used  must  be 
acceptable  to  the  Administrator  in 
accordance  with  FAR  Section  43.13." 
The  commenter  suggests  that  the 
reference  to  section  4  of  the  Document 
be  deleted.  The  commenter  gives  no 
reason  for  this  change,  however.  The 
FAA  does  not  concur.  Section  4  of  the 
Document  contains  definitions  of  the 
corrosion  tasks,  which  include 
inspection  procedures;  therefore,  the 
reference  to  section  4  is  appropriate. 

One  commenter  requests  that 
proposed  paragraphs  (a)(l)(ii)  and 
(a)(l)(iii)  be  revised  by  adding  the 
phrase  "(implementation  period)"  after 
the  term  "R  interval."  The  commenter 
suggests  that  the  addition  of  this  phrase 
would  better  define  "R  interval"  arid 
would  clarify  the  minimum  rate 
requirement.  The  FAA  does  not  concm. 
The  commenter’s  suggestion  would 
introduce  a  new  phrase  that  is  not 
defined  in  either  the  AD  or  the 
referenced  Document.  The  FAA 
considers  that  the  addition  of  such  a 
term  may  create  confusion  among 
affected  operators. 

One  commenter  requests  clarification 
of  the  intent  of  proposed  paragraph 
(a)(l)(iv),  which  states  that  performance 
of  the  initial  tasks  by  each  operator  must 
occur  at  a  minimum  rate  equivalent  to 
one  airplane  per  year.  The  commenter 
states  that  it  appears  that  the  paragraph 
only  addresses  airplanes  that  have 
already  exceeded  the  implementation 
age  (lA),  and  does  not  define  the  period 
over  which  the  one-airplane-per-year 
rate  applies.  The  commenter  asks  for 
clarification  as  to  whether  this 
paragraph  is  meant  to  apply  only  to  the 
"older"  airplanes  (those  that  have 
exceeded  lA  or  those  that  are  20  years 
or  older),  or  to  all  airplanes  (including 
those  that  have  not  reached  the  lA).  T^e 
FAA  concurs  that  clarification  is 


necessary.  The  FAA  notes  that  the 
applicability  of  paragraph  (a)(l)(iv) 
specifically  includes  all  ai^lanes,  and 
is  not  limited  only  to  older  airplanes. 

The  Document  specifies  the  lA  for  each 
airplane  area  and  not  for  the  airplane 
itself.  It  is  important  to  note  that  the  lA 
for  different  areas  range  firom  one  to  20 
years.  The  FAA  has  determined  that  the 
rate  applies  to  the  fleet  as  it  exists  one 
year  after  the  effective  date  of  the  AD 
and  that  the  "timeperiod"  would  vary 
among  operators.  Ine  implementation 
rate  applies  until  all  initial  tasks  on  all 
airplanes  in  the  operator’s  fleet  have 
been  accomplish^.  For  any  airplane 
placed  into  service  after  that  point  in 
time,  paragraph  (f)  would  apply.  Since 
newly  produced  airplanes  woiUd  not 
have  bmn  maintained  in  accordance 
vrith  the  AD,  paragraph  (f)(2)  would 
apply  to  those  airplanes.  It  is  the  intent 
of  this  AD  to  ensure  that  all  airplanes 
enter  into  a  corrosion  prevention  and 
control  prc^ram.  The  ^al  rule  has  been 
revised  to  incorporate  a  Note  in 
paragraph  (a)  to  advise  operators  that 
the  FAA  will  consider  requests  for 
adjustment  to  the  compliance  times. 
Operators  may  apply  for  alternative 
methods  of  compliance  with  this  rule 
under  the  provisions  of  paragraph  (h); 
such  requests  will  be  evaluated  by  the 
FAA  on  a  case-by-case  basis. 

One  commenter  requests  an 
explanation  as  to  the  differences 
between  proposed  paragraphs  (a)  and 
(b).  'The  commenter  asks  for  clarification 
as  to  the  intent  of  each  paragraph.  The 
FAA  responds  to  this  request  by  noting 
that  the  preamble  to  the  supplemental 
notice  went  into  great  detail  as  to  the 
differences  in  the  intent  of  these 
paragraphs.  In  very  basic  terms,  the 
requirements  of  both  paragraphs  (insofar 
as  the  actual  actions  that  the  operators 
will  perform  in  addressing  corrosion) 
are  similar.  However,  paragraph  (a)  of 
the  final  rule  is  worded  to  provide  for 
accomplishment  of  the  corrosion  tasks 
specified  in  the  referenced  Document: 
the  intent  of  this  paragraph  is  to  address 
those  operators  that  are  not  operating 
under  an  FAA-approved  maintenance/ 
inspection  program.  Paragraph  (b) 
provides  an  alternative  method  of 
compliance  to  those  operators  that 
operate  under  such  a  program:  this 
alternative  procedure  allows  these 
operators  to  revise  their  FAA-approved 
maintenance/inspection  programs  to 
include  a  schedule  for  the  corrosion 
tasks. 

Another  commenter  requests  that 
proposed  paragraph  (b)  be  revised  to 
clarify  its  intent.  'The  commenter 
contends  that,  as  it  is  proposed,  the 
paragraph  implies  that  the  requirements 
are  applicable  only  to  airplanes  that 


have  already  exceeded  the  lA.  If  this  is 
not  the  intent  of  the  paragraph,  the 
commenter  requests  that  the  compliance 
terms  be  revis^  to  state,  "*  *  *  Prior 
to  one  year  after  the  efiective  date  of  this 
AD.  or  the  airplane  reaching  the  lA, 
whichever  is  later."  The  FAA  does  not 
concur.  As  discussed  previously,  the 
intent  of  paragraph  (b)  is  to  allow  an 
alternative  to  the  requirements  of 
paragraph  (a)  for  those  operators  that 
operate  imder  an  FAA-approved 
program.  It  is  not  intended  to  provide 
for  a  longer  compliance  time  than  that 
of  paragraph  (a).  The  commenter’s 
suggested  revision  of  the  compliance 
terms  could  provide  a  longer 
compliance  time. 

One  commenter  requests  that 
proposed  paragraph  (b)(1)  be  revised  to 
include  specific  examples  of 
"cdtemative  recordkeeping  methods." 
The  commenter  is  concerned  that 
affected  operators  may  be  confused 
about  this  terminology  without  some 
specific  definition  or  example.  ’The  FAA 
does  not  conciu.  That  paragraph  is 
constructed  so  as  to  be  general  enough 
to  provide  operators  with  the  option  to 
develop  and  implement  recordkeeping 
method  that  are  suitable  for  meeting 
their  unique  needs.  'The  FAA  has 
determined  that  listing  specific  methods 
would  be  inappropriate  and  impractical. 
’The  FAA  will  consider  the  approval  of 
alternative  recordkeeping  methods  on  a 
case-by-case  basis. 

Another  commenter  suggests  that 
proposed  paragraph  (b)(2)  be  revised  to 
include  a  statement  to  in^cate  that  the 
FAA  will  not  normally  allow  extensions 
of  the  "R  interval"  in  areas  where  Level 
1  corrosion  is  already  occurring.  ’The 
commenter  states  that,  since  the  FAA 
has  indicated  in  previous  actions  that 
this  is  its  "policy,"  to  include  this 
statement  in  the  ^al  rule  may  save 
time  and  effort  both  for  the  operators  as 
well  as  for  the  FAA.  The  FAA  does  not 
concur.  All  requests  for  extensions  to 
the  "R  interval"  vdll  be  reviewed  on  an 
individual  basis.  If  a  request  has 
substantiating  data  to  support  it.  the 
FAA  may  consider  granting  such  an 
extension. 

One  commenter  requests  that 
proposed  paragraph  (c)  be  revised  to 
clarify  the  compliance  time.  As  it  was 
proposed,  that  paragraph  states  that,  to 
accommodate  rmanticipated  scheduling 
requirements,  it  is  acceptable  for  an  "R 
interval”  to  be  increased  bv  up  to  10%, 
but  not  to  exceed  six  months,  and  that 
the  FAA  must  be  informed,  in  writing, 
of  any  such  extension  within  30  days. 
However,  the  commenter  asks  for 
clarification  as  to  when  the  30  days 
begins  or  ends.  ’The  FAA  concurs  that 
clarification  is  necessary.  Paragraph  (c) 
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of  tha  final  nik  has  been  revised  to  stale 
that  the  FAA  miMt  ba  infonned  within 
30  dajrs  after  such  adfustment  of  the 
schedule. 

One  commenter  contends  that  the 
proposed  recpiiiement  of  paragraph 
(dKl)  to  complete  the  carrosiQn  taric  in 
the  a^ctod  area  on  the  remainder  of  the 
operator’s  Model  DC-0  fleet  within 
seven  days  of  the  miginal  finding  vrill 

E resent  an  ovwbeaiing  economic 
urden  on  operators  these  airplanes. 
Operators  having  large  fleets  of  these 
airplanes  will  likely  m  forced  to  ground 
a  large  number  of  airplanes  in  order  to 
comply  arith  thto  requirement.  The  FAA 
does  not  concur.  It  must  be  made  clear 
that  the  Z-day  compliance  time 
commences  upon  the  determination  that 
Level  3  corrosion  exists.  The  FAA 
recognizes  that  a  cmtain  amount  of  time 
may  pass  in  order  to  properly  analyze  a 
corrosima  finding  and  determine  that  it 
is  definitely  Level  3.  Aftw  sudi  a 
determinadcm  is  made,  the  operator  has 
seven  days  to  either  (1)  perform 
corrosion  tasks  in  the  sanre  area  on  the 
remainder  tA  its  fleet,  (2)  submit  to  the 
FAA  a  proposed  sch^ule  for 
perfcwn^g  the  corrosion  task  in  that 
area  on  the  remainder  of  the  fleet,  or  (3) 
submit  data  substantiating  that  the 
corrosion  was  an  isolated  incident.  In 
light  of  the  fact  that  Level  3  ccHTosion 
is  recognized  as  being  a  potentially 
urgent  airworthiness  concern, 
immediate  action  taken  to  correct  it  is 
warranted.  The  FAA  considers  that  the 
safety  implications  of  Level  3  corrosion 
Justify  a  timely  response. 

One  commenter  reouests  clarification 
of  paragraph  (dKD,  which  concerns 
actions  to  M  tai»n  when  Level  3 
corrosion  is  determined  to  exist.  It 
appears  to  this  commenter  that  the 
requirements  of  subparagraphs  (d)(lKi) 
and  (d)(l)(ii),  are  idmitif^.  The  FAA 
notes  that  the  two  referenced 
subparagraphs  provide  two  different 
optional  actions;  they  are  not  identical. 
Paragraph  (dKl)(i)  requires  that  the 
operator  submit  a  report  to  the  FAA  of 
the  determination  of  Level  3  corrosion, 
and  complete  the  corrosion  task  in  the 
affected  areas  on  all  Model  DC-9  series 
airplanes  in  the  operator’s  fleet  As  an 
alternative,  paragraph  (d)(l)(ii)  requires 
that,  upon  determining  that  Level  3 
corrosion  exists,  an  operator  either 
submit  a  proposed  scnedule  for 
performing  the  corrosion  tasks  in  the 
affected  areas  on  the  remaining  Model 
DC-9  series  airplanes  in  the  operator’s 
fleet  to  ensure  mat  any  other  Level  3 
corrosion  is  detected  (n  a  timely 
mannw,  along  with  substantiating  data 
for  that  sdiedule;  or  submit  data  to 
substantiate  that  the  Level  3  corrosion 
found  was  an  isolated  occurrence. 


One  commenter  requests  that 
paragraph  (e)  of  the  jwoposal  be  revised 
to  be  consistent  with  AD  90-25-05, 
AmendmoBt  39-6790  (55  FR  49268, 
November  27, 1990),  v^dh  mandated  a 
similar  corrosion  prevention  and  control 
program  for  Boeii^  Model  747  series 
airplanes.  Paragraph  (e)  of  the  proposal 
would  require  that,  if  corrosion  fincBngs 
are  deterr^ed  to  exceed  Level  1,  a 
means  approved  by  the  FAA  must  be 
implemented  to  reduce  future  findings 
of  corrosion  in  that  area  to  Level  1  or 
better.  However,  AD  90-25-05  requires 
that,  if  corrosion  is  found  that  exceeds 
Level  1,  the  operator  must  review  its 
corrosion  control  program  and 
implement  an  FAA-approved  means  to 
reduce  corrosion  to  Level  1  or  better,  the 
operator’s  FAA-approved  maintenance 
program  must  then  be  revised  to 
incorporate  the  approved  corrective 
action.  The  commenter  considers  that  it 
is  more  appropriate  for  operators 
themselves  to  m  allowed  to  evaluate 
whether  corrective  action  is  necessary 
or  not,  as  is  permitted  by  AD  90-25-05. 
The  FAA  does  not  concur  with  the 
commenter’s  request  This  new  AD 
action  is  meant  to  address  a  worldwide 
system  for  preventing  unsafe  levels  of 
corrosion.  The  requirements  of 
paragraph  (e)  of  the  proposal  differ  firom 
those  of  AD  90-25-05  specifically  in 
order  to  provide  an  alternative  for 
airplanes  that  are  not  operated  under  an 
FAuA-approved  maintenance  program. 
Under  the  provisions  of  this  paragraph, 
if  an  operator  concludes  that  no  action 
is  necessary  to  reduce  future  findings  of 
corrosion  to  Level  1  or  better,  data  to 
substantiate  that  position  can  be 
submitted  for  FAA  approval. 

Another  commenter  requests  that  the 
proposal  be  reformatted  to  move 
paragraph  (e)  before  paragraph  (d).  The 
commenter  states  that  there  is,  “too 
much  emphasis  on  Level  3  corrosicHi,’* 
in  both  the  preamble  to  the 
supplemental  notice  and  the  proposal 
itself.  The  general  impression  given  is 
that  cmly  L^el  3  corrosion  is  a  “real” 
airworthiness  fxmcem.  However,  the 
commenter  states  that  the  primary 
objective  of  the  corrosion  prevention 
and  control  program  is  to  prevent  or 
control  corrosion  to  levels  that  would 
not  jeopardize  continuing  airworthiness, 
even  if  other  forms  of  damage,  such  as 
fatigue  cracking,  occur.  This  is  defined 
by  proposed  paragraph  (e)  and,  for  this 
reason,  the  commenter  suggests  that  it 
be  moved  ahead  of  paragraph  (d)  to 
emphasize  its  importance.  The  FAA 
disagrees  that  reformatting  the  rule 
would  serve  any  purpose.  The  FAA 
considers  the  emphasis  on  Level  3 
corrosion  to  be  appropriate;  Level  3 


corrosian  is  a  potentially  urgent 
airworthiness  concern  ^t  requires 
ejmeditious  actian. 

One  commenter  reouests  that  die  Note 
in  proposed  paragraph  (d)  be  revised  to 
deMe  the  wrord  “potentiaJly’’  from  die 
phrase”*  *  *  Level 3  corrosion (i.e., 
whidi  is  determined  to  be  a  potentially 
urgent  airworthiness  concern  requiring 
eiqpeditious  action)  *  *  *’’1110 
commenter  states  that  the  term 
“potendalfy**  is  no  longer  part  of  the 
Lwel  3  corrosion  definition.  The  FAA 
does  not  concur.  Section  1  of  the 
Document  defines  Level  3  corrosion  as, 
“corrosion  which  is  determined  to  be  a 
potential  airworthiness  concern 
requiring  expeditious  action.” 

Another  commenter  requests 
clarification  of  the  portion  of  the 
preamble  to  the  supplemental  notice 
that  explained  the  proposed 
requirraents  of  paragraph  (e).  The 
commenter  suggests  that  it  be  made 
clear  that,  vrith  regard  to  paragraph  (e), 
if  corrosion  found  to  exc^  L^l  1  is 
not  considered  representative  of  an 
operator’s  fleet,  then  no  further 
corrective  action  may  be  necessary.  The 
preamble  indicated  ^at  no  further 
corrective  action  may  be  necessary, 
“since  a  means  to  reduce  corrosion  to 
Level  1  or  better  will  have  already  been 
implemented  in  the  operator’s  program 
in  accordance  with  proposed  paragraph 
(d).’’  However,  this  commenter  contMids 
that  the  preamble  was  misleading  in 
that  it  implied  that  all  “unique” 
corrosion  events  will  be  handled  as 
though  they  are  Level  3  corrosion.  The 
FAA  agrees  that  some  clarification  is 
necessary.  The  FAA  did  not  intend  to 
create  confusion  by  giving  a  scenario  in 
which  the  unique  corrosion  event 
happens  to  be  Level  3.  It  would  have 
been  more  appropriate  to  state  that,  “if 
corrosion  found  is  not  considered 
representative  of  an  operator’s  fleet, 
since  a  means  to  reduce  corrosion  to 
Level  1  or  better  will  have  already  been 
implemented  in  the  operator’s  program 
in  accordance  with  paragraphs  (a)  m 
(b).” 

One  commenter  requests  that 
proposed  paragraph  (l)(l)  be  revised  to 
include  a  statement  to  allow  a  new 
operator  of  an  airplane  that  has  been 
maintained  in  accordance  with  the  AD 
to  obtain  FAA  approval  of  a  schedule 
for  accomplidiing  the  first  corrosion 
task  for  each  area  of  that  airplane.  The 
commenter  asserts  that  this  change 
would  relieve  operators  from  having  to 
obtain  approval  of  adjustments  to  the 
compliance  time  of  this  paragraph 
through  the  alternative  method  of 
compliance  process.  ’The  proposal 
would  require  the  first  law  for  each  area 
to  be  performed  in  accordance  with  the 
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new  operator’t  adiedule  m  in 
accoraance  with  the  previous  operator’s 
schedule,  uddchever  would  res^  in 
earlier  accomplishment  of  the  task.  Hm 
FAA  does  not  concur.  Whether  the 
operator  elects  to  comply  with 
paragraph  (a)  or  (b),  all  corrosion 
prevenncm  and  control  programs  must 
include  the  tasks  defined  in  the 
Document  Since  corrosion  is  not 
predictable  and  is  dependant  on  the 
operating  environment  the  FAA 
considers  it  important  for  the  operatcv 
to  detMmine  the  most  conservative 
schedule  for  accomplishing  the 
corrosion  tasks. 

One  commenter  requests  that 
proposed  {>aragraphs  (fKl)  and  (0(2)  be 
revised  to  delete  me  reference  to, 

gpgl  corrosion  task  for  each 
area  to  be  performed  by  the  new 
operator.”  The  Document  does  not 
define  a  “first  OOTOsion  task”  for  each 
area.  There  may  be  multiple  inspections 
required  for  ai^lanes  that  have  or  have 
not  been  maintained  in  accordance  with 
the  AD.  The  commenter  considers  that  ' 
the  paragraphs  would  be  clearer  if  the 
subject  phrase  were  changed  to,  ••*  *  * 
the  corrosicm  tasks  fw  ee^  area  *  * 

The  FAA  does  not  concur  that  such  a 
change  is  necessary,  but  does  consider 
that  some  clarification  is  needed.  The 
intent  of  the  phrase  “first  corrosion 
task”  is  to  mean,  “the  first  time  a 
corrosion  task  is  to  be  accomplished  for 
each  area  by  the  new  operator." 

The  final  rule  has  bera  revised  by 
assigning  a  numerical  designator  to  each 
of  the  Notes  that  appear  throughout  the 
rule. 

Paragraph  (h)  of  the  fiiud  rule  has 
been  revised  to  clarify  the  procedure  for 
requesting  alternative  methods  of 
compliance  with  this  AD. 

Alter  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  1,655  Model 
DC-9  series  airplanes,  including  Model 
DC-9-80  SMies  airplanes.  Model  MD-88 
airplanes,  and  C-9  (military)  airplanes, 
of  the  afiected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  1,016 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD.  It  will  t^e  apjMoximately 
16  work  hours  per  area  to  accomplish 
the  inspections  of  each  of  the  99  areas 
called  out  in  the  McDomoell  Douglas 
Document  The  average  labor  cost  is  $55 
per  work  hour.  The  t^al  cost  to  inspect 
each  airplane  is  estimated  to  be  $87,120. 


Based  on  these  figures,  the  total  cost 
impact  of  the  AD  (m  U.S.  operators  for 
the  estimated  fi-yeer  average  inspection 
cycle  is  $88,513,920.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  t^ 
AD. 

The  regulations  ad(^>ted  horein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relaticmship  between  the 
national  government  and  the  States,  or 
on  the  distributimi  of  povm*  aiul 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FecteraUsm  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  under  Executive  O^er  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact  positive  or  negative,  on  a 
substantial  munber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  fm  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  bicarporation  by  reference. 
Safety. 

Adoption  of  ffra  Amendment 

Accordingly,  pursuant  to  the 
authority  driegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amonds  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AiUharit]r:  49  U.S.C  App,  1354(a),  1421 
end  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

$39.13  [Amende<q 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

92-23-08.  McDonnell  Doogiaa:  Amendment 
39-8394.  Docket  No.  gO-NM-166-AD. 

Applical^ity:  All  Model  DC-O  series 
airplanes,  including  Model  DC-9-60  series 
airplanes.  Modal  Kfl>-88  airplanes,  and  C-0 
(military)  aiii^anes,  cnrtUlcated  in  any 
category. 


ComplkwcB:  Reqnirad  as  tadkated.  nnless 
acannplished  previously. 

NaAe  It  This  AD  ssfarences  MdXmnell 
Douses  Document  Number  MDC  K4a06, 
"DC-9/MD-80Canraeiao  Preventbm  nkl 
Control  Document,”  Rsvieiaa  1,  dated 
December  1990  (barefaiafier  retered  to  as 
“the  Document”),  Car  conosion  taake, 
definitions  of  corrosion  IeveU,'compliaBoa 
times,  and  reporting  remdraments.  In 
additkm,  this  AD  spedfiee  Inspectkm  and 
reporting  leqdrements  beyond  those 
included  in  the  DocunwnL  Whan  there  an 
differences  between  the  AD  and  the 
Document,  the  AD  prevails. 

Nala  2:  As  ttsad  throughout  this  AD,  die 
term  “the  FAA”  is  defined  diffemotly  Cor 
diffarant  t^peraton,  as  Callows:  For  thiasa 
operaton  complying  with  paragraph  (a)  of 
this  AD,  “the  FAA”  is  defined  as  "the 
Manager  of  the  Loe  Angeles  Aircraft 
Certification  Office  (AGO).”  For  thoas 
operators  operating  imder  Federal  Aviation 
Regulation  (FAR)  part  121  or  129.  and 
complying  with  pai^rapb  (b)  of  this  AD, 
"the  FAA”  is  defined  as  "the  cognizant 
Principal  Maintenance  Inspector  (PMI).“  For 
those  operators  operating  under  FAR  part  91 
at  125,  and  complying  with  peiagr^di  (b)  of 
this  AD,  "the  FAA"  is  defin^  as 
cognizant  Maintenance  Inspector  at  the 
appropriate  FAA  Flight  SUmdards  office.” 

Note  3:  Thioughoat  this  AD.  the  term 
"Model  DC-9  saries"  is  used  to  refer  to  all 
McDoxmell  Douelae  Model  DC-9  series 
airplanes.  Inducing  Model  DC-9-80  series 
airplanes.  Model  Kff)-68  airplanes,  and  C-9 
(Military)  airplanes. 

To  predude  structural  Csilura  due  to 
corrosion,  aoccmplisb  the  following: 

(a)  Except  as  provided  in  paragraph  (b)  of 
this  AD,  comid^  each  of  the  cornelaa  tasks 
spedfied  in  section  4  of  the  Document  ia 
accordance  with  the  procedurw  of  the 
Document,  and  the  s^edule  specified  in 
paragraphe  (aXl)  and  (eX2)  of  this  AO. 

Nota4:  A  "corrosion  task,"  as  defined  in 
sectiaa  4  of  the  Document,  includes 
inspections;  procedures  for  t  corrective 
action,  including  repairs,  under  Identified 
dicumstances;  appUcatioa  of  corrosion 
inhibitors;  and  (dier  foUow-OQ  actitms. 

Note  S:  Corrosion  tasks  complelad  in 
accordance  with  the  Document  beimv  the 
effective  date  of  this  AD  may  be  credited  far 
compliance  with  the  initial  coiroeian  task 
requirements  oi  paragraph  (aXl)  of  this  AO. 

Note  6:  When  nonnlestructive  inapectioo 
(NDI)  methods  an  employed,  in  accmrlanca 
with  sectkm  4  of  the  Document,  the 
standards  and  procedures  used  most  bo 
acoeptabls  to  the  Administrator  in 
accoHanca  with  PAR  $  43.13. 

(1)  Complete  the  Initial  corrosion  task  of 
each  "corrosion  inspectkm  ana"  defined  in 
section  4  of  the  Doounent  as  follows: 

(i)  For  akaaft  anas  that  have  not  yet 
reached  the  "implementation  age"  (lA)  as  of 
one  year  after  the  effsctlva  date  of  this  AO, 
Initial  compliance  must  occur  no  Urter  than 
the  lA  phis  the  repeat  (R)  IntenraL 

(ii)  For  aircraft  areas  that  have  exceeded  ' 
the  lA  as  of  one  yew  after  the  eflactiva  date  - 
of  this  AD,  initial  compliance  nmst  occur 
withia  the  R  interval  fw  the  ssaa,  maasuiad 


57900  Federal  Register  !  Vol.  57,  No.  236  /  Tuesday,  E)ecember  8,  1992  /  Rules  and  Regulations 


from  a  date  one  year  after  the  effective  date 
of  thia  AO. 

(iii)  For  airplanea  that  are  20  years  old  or 
older  as  of  one  year  after  the  ef^ive  date 
of  this  AD,  initial  complianoe  must  occur  for 
all  areas  wdthin  one  R  interval,  or  within  six 
years,  measured  from  a  date  one  year  after 
the  effective'date  of  this  AD,  whichever 
occurs  frrst 

(iv)  In  all  cases,  accomplishment  of  the 
initid  tasks  by  each  operatm  must  occur  at 
a  mtnimiitn  rate  equivalent  to  one  airplane 
per  year,  begirming  one  jrear  after  the 
effe^ive  date  of  tl^  AO. 

Note  7:  This  minimum  rate  requirement 
may  cause  an  undue  hardship  on  some  small 
operators.  In  those  circumstances,  requests 
for  adjustments  to  the  implementation  rate 
will  be  evaluated  on  a  case-by-case  basis 
under  the  provisions  of  paragraph  (h)  of  this 
AD. 

(2)  Repeat  each  corrosion  task  at  a  time 
interval  not  to  exceed  the  R  interval  specified 
in  the  Document  frir  that  tasL 

(b)  As  an  alternative  to  the  requirements  of 
paragraph  (a)  of  this  AD:  Prior  to  one  year 
after  the  elective  date  of  this  AD.  revise  the 
FAA-approved  maintenance/inspection 
program  to  include  the  corrosion  prevention 
and  control  pit^ram  specified  in  the 
Document;  or  to  include  an  equivalent 
program  that  is  approved  by  the  FAA.  In  all 
cases,  the  initial  corrosion  task  for  each 
“corrosion  inspection  area"  must  be 
completed  in  accordance  with  the 
complianoe  schedule  specified  in  paragraph 
(aHDofthisAD. 

(1)  Any  operator  complying  with  paragraph 
(b)  of  this  AD  may  use  an  alternative 
recordkeeping  method  to  that  otherwise 
required  by  FAR  §  91.417  or  $  121.380  for  the 
actions  required  by  this  AD.  provided  it  is 
approved  by  the  FAA  and  is  included  in  a 
revision  to  the  FAA-approved  maintenance/ 
inspection  program. 

(2)  Subsequent  to  the  accomplishment  of 
the  initial  corrosion  task,  extensions  of  R 
intervals  specified  in  the  Document  must  be 
approved  by  the  FAA. 

(c)  To  accommodate  unanticipated 
scheduling  requirements,  it  is  acceptable  for 
an  R  intar^  to  be  increased  by  up  to  10%, 
but  not  to  exceed  6  months.  The  FAA  must 
be  informed,  in  writing,  of  any  such 
extension  within  30  days  after  such 
adjustment  of  the  schedule. 

Note  •:  Notwithstanding  section  2.1, 
paragraph  14,  of  the  Document,  any 
extensions  to  an  lA  must  be  approved  in 
accordance  %vith  paragraph  (h)  of  this  AD. 

(d) (1)  If,  as  a  result  of  any  inspection 
conducted  in  accordance  with  paragraphs  (a) 
or  (b)  of  this  AD,  Level  3  corrosion  is 
determined  to  exist  in  any  area,  accomplish 
either  paragraph  (dKl)(i)  or  (d)(l)(ii)  within 
7  days  after  such  determination: 

(i)  Submit  a  report  of  that  determination  to 
the  FAA  and  complete  the  corrosion  task  in 
the  affected  areas  on  all  Model  DC-9  series 
airplanes  in  the  operator's  fleet;  or 

(ii)  Submit  to  the  FAA  for  approval  one  of 
the  following: 

(A)  A  proposed  schedule  for  performing 
the  corrosion  tasks  in  the  affected  areas  on 
the  remaining  Modal  DC-9  series  airplanes  in 


the  operator's  fleet,  which  is  adequate  to 
ensiire  that  any  other  Level  3  corrosion  is 
detected  in  a  timely  manner,  along  with 
substantiating  data  for  that  schedule;  or 

(B)  Data  substantiating  that  the  Level  3 
corrosion  found  is  an  isolated  occurrence. 

Note  9:  Notwrithstanding  the  provisions  of 
Section  1  of  the  Document  which  would 
permit  corrosion  which  otherwise  meets  the 
definition  of  Level  3  cmrosion  (Le.,  which  is 
determined  to  be  a  potentially  urgent 
airworthiness  concern  requiring  expeditious 
action)  to  be  treated  as  Level  1  ff  the  operator 
finds  that  it.  “can  be  attributed  to  an  event 
not  typical  of  the  operator's  usage  of  other 
airplanes  in  the  same  fleet,"  this  paragraph 
requires  that  data  substantiating  any  such 
finding  be  submitted  to  the  FAA  for 
appro^. 

(2)  The  FAA  may  impose  schedules  other 
than  those  proposed,  upon  finding  that  such 
changes  are  necessary  to  ensure  that  any 
other  Level  3  corrosion  is  detected  in  a 
timely  manner. 

(3)  Within  the  time  schedule  approved 
under  paragraph  (dKl)  or  (d)(2)  of  this  AD, 
accomplish  the  corrosion  tasks  in  the  affected 
areas  of  the  remaining  Model  DC-9  series 
airplanes  in  the  operator's  fleet 

(e)  If,  as  a  result  of  any  inspection  after  the 
initial  inspection  conducted  in  accordance 
with  paragraph  (a)  or  (b)  of  this  AD,  it  is 
determine  that  corrosion  findings  exceed 
Level  1  in  any  area,  within  60  days  after  such 
determination  a  means  approved  by  the  FAA 
must  be  implemented  to  r^uce  future 
findings  of  corrosion  in  that  area  to  Level  1 
or  better. 

(f)  Before  any  operator  places  into  service 
any  airplane  subject  to  the  requirements  of 
this  AD,  a  schedule  for  the  accomplishment 
of  corrosion  tasks  required  by  this  AD  must 
be  established  in  accordance  with  paragraph 
(f)(1)  or  (0(2)  of  this  AD,  as  applicable; 

(1)  For  airplanes  previously  maintained  in 
actx^ance  with  this  AD,  the  first  corrosion 
task  in  each  area  to  be  performed  by  the  new 
operator  must  be  accomplished  in 
accordance  with  the  previous  operator's 
schedule  or  with  the  new  operator's 
schedule,  whichever  would  result  in  the 
earlier  accomplishment  date  for  that  task. 
After  each  corrosion  task  has  been  performed 
once,  each  subsequent  task  must  be 
performed  in  accordance  with  the  new 
operator's  schedule. 

(2)  For  airplanes  that  have  not  been 
previously  maintained  in  accordance  with 
this  AD,  the  first  corrosion  task  for  each  area 
to  be  performed  by  the  new  operator  must  be 
accomplished  prior  to  further  flight  or  in 
accordance  with  a  schedule  approved  by  the 
FAA. 

(g)  Reports  of  Level  2  and  Level  3  corrosion 
must  be  submitted  at  least  quarterly  to 
McDonnell  Douglas  Corporation  in 
accordance  with  section  S  of  the  Document. 

Note  10:  Reporting  of  Level  2  and  Level  3 
corrosion  found  as  a  result  of  any 
opportunity  Inspections  is  highly  desirable. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  (XHnpliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Airaraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 


Operators  shall  submit  their  requests  through 
the  cognizant  Maintenance  Inspector  at  the 
appropriate  FAA  Flight  Standa^  office, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  ACO. 

Note  11:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  «dth  this  AD,  if  any,  may  be 
retained  from  the  Los  Angeles  ACO. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to  comply 
with  the  requirements  of  this  AD. 

(j)  Reports  of  corrosion  inspection  results 
required  by  this  AD  have  been  approved  by 
the  Office  of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.)  and  have  been  assigned  OMB  Control 
Number  2120-0056. 

(k)  The  completion  of  the  corrosion  tasks 
sh^l  be  done  to  accordance  with  McDoimell 
Douglas  Document  Number  MDC  K4606, 
“DC^/MD-80  Corrosion  Prevention  and 
Control  Document,”  Revision  1,  dated 
December  1990,  which  contains  the 
following  list  of  effective  pages: 


Page  num¬ 
ber 

Revision  level 
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page 

Date  Indicated  on 
page 

TWe  Page  . 
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April  1990. 

Preface ..«. 
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Original . 
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1  . . 
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i  . 
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Original _ 

April  1990. 
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Original _ 

April  1990. 
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December  1990. 
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1  . 

December  1990. 
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4-3-1  thru 

Original . 
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April  1990. 
December  1990. 

4-3-2. 
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December  1990. 
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April  1990. 

4-5-1  ttwu 
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April  1990. 

4-5-2. 
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Original . 

April  1990. 
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Original . 

1  . . . 
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December  1993 
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Origkrai . 

April  1990. 

4-7-13 

- 

4-7-14  ..... 

1  . 

December  1990. 

4-7-15 

Original . 

April  1990. 
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S-1-1 

1  . 

December  1690. 
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OriginM . 

April  1990. 

5-1-3. 
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Aprfl  1990. 

April  1990. 
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Unmarked _ 
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Undated. 
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(Removed) _ _ 
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This  incorporatian  by  refinance  was 
approved  by  the  Directix'  of  the  Federal 
Register  in  accordance  Mrith  5  U.S.C 
S52(a)  and  1  CFR  part  51.  Copies  may 
be  c^tained  from  McDonnell  Douglas 
Corporidion,  P.O.  Box  1771,  Long 
Beach,  California  90846-0001, 
Attenticm:  Business  Unit  Manager, 
Technical  Publications,  Cl-HDR  (54- 
60).  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Los  Angeles 
Aircraft  Certification  Office,  FAA, 
Transport  Airplane  Directorate.  3229 
East  Spring  Street.  Long  Beach, 
California;  at  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC 

(I)  lliis  amendment  becomes  effective 
on  January  12, 1993. 

Issued  in  Ranton,  Washington,  on  Octcrfwr 
1, 1992. 

Darrell  M.  Pederson, 

Acting  Managa-,  Transport  Airplane 
Directorate,  Aircraft  edification  Service. 

[FR  Doc  92-29670  Filed  13-7-92;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  90-NIII-167-A0;  Amendment 
39-8395;  AO  92-22-09] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  McDonneU  Douglas 
Model  DC-10  series  airplanes,  that 
requires  the  implementation  of  a 
corrosirm  prevmthm  and  control 


pro^m  either  by  the  aocomidiahiiMBtt 
of  qiecific  (XHToaion  tasks  or  by  revising 
the  FAA-epproved  maintmance 
progrmn  to  include  such  a  program. 

This  amendment  is  [nomptod  by  leports 
of  inddants  involving  fst^ue  araddng 
and  ovroskm  in  transport  cat^^ory 
airplanes;  theM  inddmts  have 
jeopardized  the  ahworthiness  of  the 
affected  airplanes.  The  actiaos  ^wdfied 
by  this  AD  are  intended  to  prevent 
degradation  of  the  structural  capabilities 
of  the  affected  airplanes. 

DATES:  Effective  January  12, 1993. 

The  incorporatian  by  reference  of 
certain  publications  lirted  in  the 
regulations  is  aiqiroved  by  the  Director 
of  the  Federal  R^sister  as  of  January  12, 
1993. 

ADDRESSES:  The  service  informatian 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Cmporaticm, 
P.O.  Box  1771,  Long  Beach,  California 
90846-0001,  Attention:  Business  Unit 
Manager,  Tedmical  Publications,  Cl- 
HDR  (54-60).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Trwasport 
Airplane  Directorate,  Rules  Docket, 

1601  Lind  Avmiue,  SW.,  Rentcm, 
Washington:  or  at  the  Lm  Angeles 
Aircraft  Certification  Office.  FAA, 
Transport  Airplane  Directorate,  3229 
East  Spring  Stred,  Long  Beach, 
Cabfomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washii^on,  DC 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Maureen  Mmaland,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120L, 
Los  Angeles  Aircreft  Certification 
Office,  FAA,  Transpml  Airplane 
Directorate,  3229  East  Spring  Street, 
Long  Beach.  California  90806-2425; 
telephone  (310)  988-5238;  fax  (310) 
988-5210, 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  indude 
an  airworthiness  directive  (AD), 
applicable  to  all  McDonnell  Douglas 
M^el  DC-10  series  airplanes,  was 
published  as  a  supplemental  notice  of 
proposed  rulemaldng  (NPRM)  in  the 
Federal  Register  on  June  9, 1992  (57  FR 
24395).  (A  correction  of  the  proposal 
was  pd)lished  in  the  Federal  Register 
on  June  30. 1992  (57  FR  29120).)  That 
action  proposed  to  require  either  the 
accomplismnent  of  specific  corrosion 
tasks,  or  a  revision  of  the  FAA-approved 
maintenance/inspection  program  to 
include  a  corrosiem  preventiem  and 
control  program. 

Interested  persons  have  been  afforded 
an  opportunity  to  partidpate  in  the 
making  oi  this  amendmenL  Ihie 


consideration  has  bean  given  to  the 
commasits  racaived. 

The  supplemental  NPRM  was 
published  simultaneously  with  rimifair 
notices  on  this  sdiject  relatkig  to 
McDonndl  Douglas  Model  DC-8  and 
DC-9/DC-9-80  aeries  airplanes.  The 
comments  received  in  response  to  all 
three  supplemental  NPRM'a  ware 
similar;  howevnr,  in  some  coses, 
comments  were  submitted  with  respect 
to  one  model  and  not  the  others. 
Nevertheless,  because  the  content  of 
some  of  the  commeifts  and  the  FAA‘s 
responses  to  those  comments  are  geaeral 
in  nature,  they  may  be  helpkl  in 
providing  additicHial  guidance  in 
vmderstanding  the  FAA’a  intent  in  this 
action.  Accordingly,  all  of  these  general 
comments  and  tlw  FAA's  responses  are 
discussed  in  the  preamUea  of  eadi  of 
the  final  rules  renting  fimn  those 
su  pplemental  NPRM's. 

^veral  aunmentMa  support  the 
proposed  rule. 

Cme  commenter  requests  that  the  FAA 
delay  the  issuance  of  the  final  rule  for 
this  action  until  an  "industry 
subcommittee"  has  had  a  chance  to 
review  the  final  planned  actions,  ^nce 
the  final  rule  may  inemporate 
significant  chan^  bas^  cm  comments 
submitted  to  the  proposal,  this 
commenter  (xmsiders  that  the  affected 
industry  should  have  additicmal  time  to 
comment  on  them.  The  FAA  does  not 
concur  with  the  remteat  to  delay 
issuance  of  the  final  rule.  As  is 
discussed  in  detail  below,  the  final  rule 
contains  no  significant  changes  from 
what  was  proposed.  However,  if  it  had 
been  determined  that  additional 
significant  changes  to  the  proposal  were 
necessary,  the  FAA  would  have 
provided  notice  and  opportimity  fw 
prior  public  comment  (as  is  required 
under  the  provisions  of  the 
Administrative  Procedure  Act). 

One  commenter  suggests  that  the  rule 
be  revised  either  to  include  a  definitiem 
of  “Level  1, 2,  and  3  exurosion,"  or  to 
reference  the  definitiems  for  these  terms 
that  are  contained  in  Section  1  of  the 
McOonn^l  Douglas  Corrosiem 
Prevention  and  Control  Program 
Document  (“the  Document").  The  FAA 
concurs  that  some  definition  of  these 
terms  would  be  helpful  to  affected 
operators.  Accordingly,  the  FAA  has 
revised  the  final  rule  to  reference  the 
Document  for  appropriate  definitions  of 
the  three  levels  of  corrosian. 

One  conunenter  notes  that  the 
proposed  AD  includes  a  great  deal  of 
detailed  information  regarding  program 
implementation,  task  requirements, 
reporting  etc.,  much  of  which  is  already 
included  in  the  Document  Since  the 
Document  has  been  reviewed  and 


57902  Federal  Register  /  VoL  57,  No.  236  /  Tuesday,  December  8,  1992  /  Rules  and  Regulations 


approved  by  the  FAA,  it  would  seem 
reasonable  to  allow  afCacted  operators  to 
follow  the  details  and  specifics  in  the 
Document,  rather  than  by  mandating 
such  details  by  AD.  The  commenter 
states  that  this  would  allow  minor 
variations  and  changes  to  be  made  to  the 
details  and  specifics  in  the  Document, 
without  having  to  re-issue  the  AD.  The 
FAA  does  not  agree.  This  AD  mandates 
inspection  and  reporting  requirements 
beyond  those  that  are  specified  in  the 
Document  because  the  FAA  has 
determined  that  they  are  necessary  in 
order  to  ensure  that  adequate  corrosion 
prevention  and  control  programs  are 
established  and  maintained.  Any 
variations  in  the  program  specifics  that 
appear  in  future  revisions  to  the 
Document  can  be  addressed  under  the 
provisions  of  paragraph  (h)  of  the  final 
rule,  which  relates  to  approval  of 
requests  for  the  use  of  alternative 
methods  of  compliance  or  for  the 
adjustment  of  compliance  times. 

Another  commenter  requests  that  the 
proposal  be  revised  to  include  the 
information  that  was  previously  • 
contained  in  a  Note  that  appeared  in 
paragraph  (a)  of  the  original  notice  for 
this  action.  That  Note  informed  the 
public  that  all  structure  found  corroded 
or  cracked  is  required  to  be  addressed 
in  accordance  with  FAR  part  43.  The 
commenter  considers  that  this  Note 
allows  affected  operators  more 
flexibility  in  performing  necessary 
maintenance  than  the  Note  substituted 
in  the  supplemental  notice.  The 
commenter  believes  that  the 
“substituted  Note,”  which  defines  a 
“corrosion  task"  to  include  repairs  and 
follow-on  actions  specified  in  the 
Document,  is  too  confining  and  may 
have  a  serious  impact  on  operators  if  it 
is  interpreted  strictly.  The  FAA  does  not 
concrir.  The  purpose  of  the  Note  that 
appears  in  the  supplemental  notice  (and 
in  this  final  rule)  is  to  provide  better 
guidance  as  to  the  necessary  corrective 
action  to  be  taken  when  discrepancies 
are  found.  The  Note  is  strictly 
informational  in  nature  and  is  intended 
to  emphasize  the  importance  of  these 
corrective  actions:  however,  it  does  not 
limit  operators  to  only  those  corrective 
actions  referred  to  in  the  Document. 

Another  commenter  requests  that  the 
Note  appearing  in  propos^  paragraph 
(a),  which  defines  a  “corrosion  t^,"  be 
revised  to  delete  the  specific  reference 
to  “repairs.”  The  proposed  Note  states, 
“A  corrosion  task,  as  defined  in  Section 
4  of  the  Document,  includes 
inspections:  corrective  action,  including 
repairs,  under  identified  circumstances: 
*  *  The  commenter  states  that 
section  4  of  the  Document  only 
references  repairs  in  acomlance  %vith 


approved  methods,  and  directs 
operators  to  contact  McDonnell  Douglas 
if  no  repair  is  available.  The  FAA  does 
not  consider  that  a  revision  to  this  Note 
is  necessary.  Although  section  4  of  the 
Document  does  not  include  specific 
repair  methodology,  it  does  refer  the 
operator  to  acceptable  sources  of  repair 
methods.  As  stated  previously,  the 
pxupose  of  the  Note  is  to  pitMde 
information  and  better  guidance  as  to 
the  necessary  corrective  action  to  be 
taken  when  discrepancies  are  found. 

One  commenter  sumests  that  the  Note 
in  proposed  paragrapn  (a),  that  concerns 
non-destructive  impection  (NDI) 
methods,  should  be  revised.  The 
proposed  Note  states.  “Where  non¬ 
destructive  inspection  (NDI)  methods 
are  employed,  in  accordance  with 
section  4  of  the  Document,  the 
standards  and  procedures  used  must  be 
acceptable  to  the  Administrator  in 
accordance  with  FAR  section  43.13.” 

The  commenter  suggests  that  the 
reference  to  section  4  of  the  Document 
be  deleted.  The  commenter  gives  no 
reason  for  this  change,  however.  The 
FAA  does  not  concur.  Secticm  4  of  the 
Document  contains  definitions  of  the 
corrosion  tasks,  which  include 
inspection  procedures:  therefore,  the 
reference  to  section  4  is  appropriate. 

One  commenter  requests  that 
proposed  paragraphs  (a)(l)(ii)  and 
(a)(l)(iii)  be  revised  by  adding  the 
phra^  “(implementaUon  period)”  after 
the  term  “R  interval.”  The  commenter 
suggests  that  the  addition  of  this  phrase 
would  better  define  “R  interval”  and 
would  clarify  the  minimum  rate 
requirement  The  FAA  does  not  concur. 
The  commenter's  suggestion  would 
introduce  a  new  phrase  that  is  not 
defined  in  either  the  AD  or  the 
referenced  Document  The  FAA 
considers  that  the  addition  of  such  a 
term  may  create  confusion  among 
affected  operators. 

One  commenter  requests  clarification 
of  the  intent  of  proposed  paragraph 
(a)(l)(iv),  which  states  that  performance 
of  the  initial  tasks  by  each  operator  must 
occxir  at  a  minimum  rate  eqxiivalent  to 
one  airplane  per  year.  The  commenter 
states  that  it  appears  that  the  paragraph 
only  addresses  airplanes  that  nave 
already  exceeded  the  implementation 
age  (LA),  and  does  not  define  the  period 
over  which  the  one-airplane-per-year 
rate  applies.  The  commenter  asks  for 
clarification  as  to  whether  this 
paragraph  is  meant  to  apply  only  to  the 
"older”  airplanes  (those  that  have 
exceeded  lA  or  those  that  are  20  years 
or  older),  or  to  all  airplanes  (including 
those  that  have  not  reached  the  lA).  l^e 
FAA  crmcurs  that  clarification  is 
necessary.  The  FAA  notes  that  the 


applicability  of  paragraph  (a)(l)(iv) 
sp^fically  includes  all  aiiplmes,  and 
is  not  limited  only  to  older  airplanes. 

The  Document  specifies  the  LA  for  each 
airplane  area  and  not  for  the  airplane 
itself.  It  is  important  to  note  that  the  lA 
for  different  areas  range  bom  one  to  20 
years.  The  FAA  has  determined  that  the 
rate  applies  to  the  fleet  as  it  exists  (me 
year  ^er  the  effective  date  of  the  AD 
and  that  the  “time  period"  would  vary 
among  operators.  The  implementation 
rate  applies  until  all  initial  tasks  on  all 
airplanes  in  the  operator’s  fleet  have 
been  accomplished  For  any  airplane 
placed  into  service  after  that  point  in 
time,  paragraph  (f)  would  apply.  Since 
newly  produced  airplanes  would  not 
have  been  maintained  in  accoidence 
with  the  AD,  paragraph  (f)(2)  would 
apply  to  those  airplanes.  It  is  the  intent 
of  this  AD  to  ensure  that  ell  airplanes 
enter  into  a  corrosion  prevention  and 
control  program.  The  ^al  rule  has  been 
revised  to  incorporate  a  Note  in 
paragraph  (a)  to  advise  operators  that 
the  FAA  will  consider  requests  for 
adjustment  to  the  compliance  times. 
Operators  may  apply  for  alternative 
methods  of  compliance  with  this  rule 
imder  the  provisions  of  paragraph  (h): 
such  requests  will  be  evaluated  by  the 
FAA  on  a  case-by-case  basis. 

One  commenter  requests  an 
explanation  as  to  the  differences 
between  proposed  paragraphs  (a)  and 
(b).  The  commenter  aslu  for  (darification 
as  to  the  intent  of  each  paragraph.  The 
FAA  responds  to  this  request  by  noting 
that  the  preamble  to  the  supplemental 
notice  went  into  great  detail  as  to  the 
differences  in  the  intent  of  these 
paragraphs.  In  very  basic  terms,  the 
requirements  of  both  para^phs  (insobir 
as  the  actual  actions  that  foe  operators 
will  perform  in  addressing  corrosion) 
are  similar.  However,  paragraph  (a)  of 
foe  final  rule  is  worded  to  provide  for 
a(xx3mplishment  of  the  (xirrosion  tasks 
spe(dfied  in  foe  referenced  IXxmment: 
foe  intent  of  this  paragraph  is  to  address 
those  operators  that  are  not  operating 
under  an  FAA-approved  maintenance/ 
inspection  program.  Paragraph  (b) 
provides  an  alternative  method  of 
(x>mpliance  to  those  operators  that 
operate  under  such  a  program:  this 
alternative  pitMredure  allows  these 
operators  to  revise  their  FAA-approved 
maintenan(»/inspe(dion  programs  to 
include  a  schedule  for  the  corrosion 
tasks. 

Another  commenter  requests  that 
proposed  paragraph  (b)  be  revised  to 
(darify  its  intent  The  commenter 
contends  that  as  it  is  proposed,  the 
paragraph  implies  that  the  requirements 
are  applicable  only  to  airplanes  that 
have  alreacfy  exceeded  the  lA.  If  this  is 
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not  the  intent  of  the  paragraph,  the 
commenter  requests  that  the  compliance 
terms  be  revise  to  state,  **•  *  *  Prior 
to  one  year  after  the  effective  date  of  this 
AD,  or  the  airplane  reaching  the  lA. 
whichever  is  later.**  The  FAA  does  not 
concur.  As  discussed  previously,  the 
intent  of  paragraph  (b)  is  to  allow  an 
alternative  to  the  reqtubrements  of 
paragraph  (a)  for  those  operators  who 
operate  under  an  FAA>approved 
program.  It  is  not  intended  to  provide 
for  a  longer  compliance  time  tnan  that 
of  paragraph  (a).  The  commenter’s 
suggested  revirion  of  the  compliance 
terms  could  provide  a  longer 
compliance  time. 

One  commenter  requests  that 
proposed  paragraph  (b)(1)  be  revised  to 
include  specific  examples  of 
‘‘alternative  recordkeeping  methods.** 
The  commenter  is  concerned  that 
affected  operators  may  be  confused 
about  this  terminology  without  some 
specific  definition  or  example.  The  FAA 
does  not  concm.  That  paragraph  is 
constructed  so  as  to  be  general  enough 
to  provide  operators  with  the  option  to 
develop  and  implement  recordkeeping 
method  that  are  suitable  for  meeting 
their  imique  needs.  The  FAA  has 
determined  that  listing  specific  methods 
would  be  inappropriate  and  impractical. 
The  FAA  will  consider  the  approval  of 
alternative  recordkeeping  metnods  on  a 
case-by>case  basis. 

Another  commenter  suggests  that 
proposed  paragraph  (b)(2)lM  revised  to 
include  a  statement  to  in^cate  that  the 
FAA  will  not  normally  allow  extensions 
of  the  “R  interval**  in  areas  where  Level 
1  corrosion  is  already  occurring.  The 
commenter  states  that,  since  the  FAA 
has  indicated  in  previous  actions  that 
this  is  its  “policy,**  to  include  this 
statement  in  the  final  rule  may  save 
time  and  effort  both  for  the  operators  as 
well  as  for  the  FAA.  The  FAA  does  not 
concur.  All  requests  for  extensions  to 
the  "R  interval**  will  be  reviewed  on  an 
individual  basis.  If  a  request  has 
substantiating  data  to  support  it,  the 
FAA  may  consider  granting  such  an 
extension. 

One  commenter  requests  that 
proposed  paragraph  (c)  be  revised  to 
clarify  the  compliance  time.  As  it  was 
proposed,  that  paragraph  states  that,  to 
accommodate  unanticipated  scheduling 
requirements,  it  is  acceptable  for  an  “R 
interval**  to  be  increased  by  up  to  10%, 
but  not  to  exceed  six  months,  and  that 
the  FAA  must  be  informed,  in  writing, 
of  any  such  extension  within  30  days. 
However,  the  commenter  asks  for 
clarification  as  to  when  the  30  days 
begins  or  ends.  The  FAA  concurs  that 
clarification  is  necessary.  Paragraph  (c) 
of  the  final  rule  has  been  ravish  to  state 


that  the  FA^  must  be  informed  within 
30  days  after  such  adjustment  of  the 
schedule. 

One  commenter  contends  that  the 
proposed  requirement  of  paragraph 
(d)(1)  to  complete  the  corrosion  task  in 
the  affected  area  on  the  remainder  of  the 
operator*s  Model  DC-10  fleet  within 
seven  days  of  the  original  finding  %rill 
present  an  oveibeari^  economic 
burden  on  operators  of  these  airplanes. 
Operators  having  large  fleets  of  these 
aiiplanes  will  likely  M  forced  to  mund 
a  large  number  of  airplanes  in  order  to 
comply  with  this  requirement.  The  FAA 
does  not  concur.  It  must  be  made  clear 
that  the  7*day  compliance  time 
commences  upon  me  determination  that 
Level  3  corrosion  exists.  The  FAA 
recognizes  that  a  certain  amount  of  time 
may  pass  in  order  to  properly  analyze  a 
corrosion  finding  and  deterr^e  that  it 
is  definitely  Level  3.  After  such  a 
determination  is  made,  the  operator  has 
seven  days  to  either  (1)  perform 
corrosion  tasks  in  the  same  area  on  the 
remainder  of  its  fleet,  (2)  submit  to  the 
FAA  a  proposed  schedule  for 
performing  the  corrosion  task  in  that 
area  on  the  remainder  of  the  fleet,  or  (3) 
submit  data  substantiating  that  the 
corrosion  was  an  isolated  incident.  In 
light  of  the  fact  that  Level  3  corrosion 
is  recognized  as  being  a  potentially 
vugent  airworthiness  concern, 
inunediate  action  taken  to  correct  it  is 
warranted.  The  FAA  considers  that  the 
safety  implications  of  Level  3  corrosion 
justify  a  timely  response. 

One  commenter  remiests  clarification 
of  paragraph  (d)(1),  wnich  concerns 
actions  to  be  taken  when  Level  3 
corrosion  is  determined  to  exist.  It 
appears  to  this  commenter  that  the 
requirements  of  subparagraphs  (d)(l)(i) 
and  (d)(l)(ii),  are  identical  The  FAA 
notes  ^at  the  two  referenced 
subpara^phs  provide  two  different 
optional  actions;  they  are  not  identical. 
Paragraph  (d)(l)(i)  requires  that  the 
operator  submit  a  report  to  the  FAA  of 
the  determination  of  Level  3  corrosion, 
and  complete  the  corrosion  task  in  the 
affected  areas  on  all  Model  DC-10  series 
airplanes  in  the  operator*s  fleet.  As  an 
alternative,  paragraph  (d)(l)(ii)  requires 
that,  upon  determining  that  Level  3 
corrosion  exists,  an  operator  either 
submit  a  proposed  simedule  for 
performing  the  corrosion  tasks  in  the 
affected  areas  on  the  remaining  Model 
DC-10  series  airplanes  in  the  operator*8 
fleet  to  ensure  that  any  other  Level  3 
corrosion  is  detected  in  a  timely 
manner,  along  with  substantiating  data 
for  that  schedule;  or  submit  data  to 
substantiate  that  the  Level  3  corrosion 
found  was  an  isolated  occurrence. 


One  commenter  requests  that 
paragraph  (e)  of  the  proposal  be  revised 
to  be  consistent  with  AD  90-25-05, 
Amendment  39-6790  (55  FR  49268, 
November  27, 1990),  whidi  mandated  a 
similar  corrosion  prevention  and  control 
program  for  Boeing  Model  747  series 
airplanes.  Paragraph  (e)  of  the  proposal 
would  require  that,  if  corrosion  findings 
are  deten^ed  to  exceed  Level  1,  a 
means  approved  by  the  FAA  must  be 
implemented  to  reduce  future  findings 
of  corrosion  in  that  area  to  Level  1  or 
better.  However,  AD  90-25-05  requires 
that,  if  corrosion  is  found  that  exceeds 
Level  1,  the  operator  must  review  its 
corrosion  control  program  and 
implement  an  FAA*approved  means  to 
reduce  corrosion  to  Level  1  at  better,  the 
operator’s  FAA-approved  maintenance 
program  must  then  be  revised  to 
incorporate  the  approved  corrective 
action.  The  commenter  considers  that  it 
is  more  appropriate  for  operators 
themselves  to  be  allowed  to  evaluate 
whether  corrective  action  is  necessary 
OT  not,  as  is  permitted  by  AD  90-25-05. 
The  FAA  does  not  concur  with  the 
commenter*s  request.  This  new  AD 
action  is  meant  to  address  a  worldwide 
system  for  preventing  imsafe  levels  of 
corrosion.  The  reqiiirements  of 
paragraph  (e)  of  the  proposal  differ  from 
those  of  AD  90-25-05  specifically  in 
order  to  provide  an  alternative  for 
airplanes  that  are  not  operated  under  an 
FAA-approved  maintenance  program. 
Under  the  provisions  of  this  paragraph, 
if  an  operator  concludes  that  no  action 
is  necessary  to  reduce  future  findings  of 
corrosion  to  Level  1  or  better,  data  to 
substantiate  that  position  can  be 
submitted  for  FAA  approval. 

Another  commenter  requests  that  the 
proposal  be  reformatted  to  move 
paragraph  (e)  before  paragraph  (d).  The 
commenter  states  that  thm  is,  “too 
much  emphasis  on  Level  3  corrosion,** 
in  both  the  preamble  to  the 
supplemental  notice  and  the  proposal 
itself.  The  general  impression  given  is 
that  only  Level  3  con^on  is  a  “real** 
airworthiness  concern.  However,  the 
conunenter  states  that  the  primary 
objective  of  the  corrosion  prevention 
and  control  program  is  to  prevent  or 
control  corr^on  to  levels  that  would 

even  if^ier  forms  of  damage,  siich  as 
fatigue  cracking,  occur.  This  is  defined 
by  proposed  paragraph  (e)  and,  for  this 
reason,  the  commenter  suggests  that  it 
be  moved  ahead  of  paragraph  (d)  to 
emphasize  its  importance.  The  FAA 
disagrees  that  reformatting  the  rule 
would  serve  any  purpose.  The  FAA 
considers  the  emphasis  on  Level  3 
corrosion  to  be  appropriate:  Level  3 
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currosion  is  a  potontialiy  urgent 
airworthiuees  concern  that  requires 
expeditious  action. 

One  commenter  requests  that  the  Note 
in  proposed  paragraph  (d)  be  revised  to 
deMe  the  word  “potentially”  hom  the 
phrase  “*  *  *  Lewi  3  cenrosion  (i.e., 
which  is  determined  to  be  a  potentially 
urgent  airworthiness  concern  requiring 
expeditious  action)  *  *  The 
commenter  states  that  the  term 
“potentially”  is  no  longer  part  of  the 
Level  3  corrosion  definition.  The  FAA 
does  not  concur.  Section  1  of  the 
Document  defines  Level  3  ccHTosion  as, 
“corrosion  which  is  determined  to  be  a 
potential  airworthiness  ooncem 
reemiring  expeditious  action.” 

Another  commenter  requests 
clarification  of  the  portion  of  the 
preamble  to  the  stipplemental  notice 
that  explained  the  proposed 
requirements  of  paragraph  (e).  The 
commenter  suggests  that  it  be  made 
clear  that,  with  regard  to  paragraph  (e), 
if  corrosion  found  to  exceed  Level  1  is 
not  considered  representative  of  an 
operator’s  fleet,  then  no  further 
corrective  action  may  be  necessary.  The 
preamble  indicated  that  no  further 
corrective  action  may  be  necessary, 
“since  a  means  to  reduce  corrosion  to 
Level  1  or  better  %vi)l  have  already  been 
implemented  in  the  curator’s  program 
in  accordance  with  proposed  paragraph 
(d).”  However,  this  commenter  contends 
that  the  preamble  was  misleading  in 
that  it  impUed  that  all  “unique” 
corrosion  events  will  be  handled  as 
though  they  are  Level  3  corrosion.  The 
FAA  agrees  that  some  clarification  is 
necessary.  The  FAA  did  not  intend  to 
create  confusion  by  giving  a  scenario  in 
which  the  unique  corrosion  event 
happens  to  be  Level  3.  It  would  have 
been  more  apfnnpriate  to  state  that,  “if 
conroaioa  found  is  not  ctmsidered 
representative  of  an  operator’s  fleet, 
since  a  means  to  reduce  corrosion  to 
Level  1  or  better  Will  have  already  been 
implemented  in  the  operator’s  program 
in  accordance  with  paragraphs  (a)  or 
(b).” 

One  comments  requests  that 
proposed  pan^raph  (f)(1)  be  revised  to 
include  a  statement  to  ^low  a  new 
operator  of  an  airplane  that  has  been 
maintained  in  accordance  with  the  AD 
to  obtain  FAA  approval  of  a  schedule 
for  accomplishing  the  first  corro^cn 
lask  for  ee(±  area.  The  commenter 
asserts  that  this  change  would  relieve 
operators  from  having  to  obtain 
approval  of  adjustmrnits  to  the 
compliance  time  of  this  paragraph 
tlxrough  the  ahemative  method  of 
compliance  process.  The  proposal 
wculd  require  the  first  ta^  for  each  area 
to  lie  perfonned  in  accordance  with  the 


new  opeiatOT’s  adieduls  or  in 
accordance  with  the  previous  operator’s 
schedule,  whichever  would  result  in 
earlier  accompliahment  of  the  task.  'The 
FAA  does  not  concur.  Whether  the 
operator  electa  to  comply  with 
paragraph  (a)  or  (b),  all  corrosion 
preveotioD  control  programs  must 
include  the  teaks  defined  in  the 
Document  Since  corrosion  is  not 
predictable  and  is  dependant  on  the 
operating  environment,  the  FAA 
considers  it  important  for  the  operator 
to  determine  Urn  moat  omservative 
schedule  for  accomplishing  the 
corrosion  tasks. 

One  commenter  requests  that 
proposed  paragraphs  (f)(1)  and  (f)(2)  be 
revised  to  delete  the  reference  to, 

*  *  the  first  corrosion  task  for  each 
area  to  be  perfonned  by  the  new 
operator.”  The  Document  does  not 
define  a  “first  corrosion  task”  for  each 
area.  There  may  be  multiple  inspections 
required  for  airplanes  that  have  or  have 
not  been  maintained  in  accordance  with 
the  AD.  ’The  commenter  considers  that 
the  paragraphs  would  be  clearer  if  the 
subject  phrase  were  changed  to, 

“*  *  *  the  corrosion  tasks  for  each 
area  *  *  *”  The  FAA  does  not  concur 
that  sudi  a  change  is  necessa^,  but 
does  consider  that  some  clarification  is 
needed.  'The  intent  of  the  phrase  “first 
corrosion  task”  is  to  mean,  “the  first 
time  a  corrosion  task  is  to  be 
accomplished  for  each  area  by  the  new 
operator.” 

The  final  rule  has  been  revised  by 
assigning  a  numerical  designator  to  each 
of  t^  N^es  that  ai^iear  throughout  the 
rule. 

Paragraph  (h)  of  the  final  rule  has 
been  revised  to  clarify  the  procedure  for 
requestii^  alternative  methods  of 
compliance  with  diis  AD. 

Aner  carefid  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pidxlic  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  incteasa  the  scope 
of  the  AD. 

There  are  approximately  423  Model 
DC-10  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  244  airplanes  of  U.S. 
registry  Mfill  be  affected  by  this  AD.  It 
will  take  approximately  16  work  hours 
per  area  to  accomplish  the  inspections 
of  each  of  the  59  areas  called  out  in  the 
McDonnell  Douglas  Doexunent  The 
average  labor  cost  is  $55  per  worit  hour. 
The  total  cost  to  inspect  each  airplane 
is  estimated  to  be  $5 1 ,920.  Based  on 
these  figures,  the  total  cost  impact  of  the 


AD  on  U.S.  operation  far  the  estimated 
6-year  average  in^iectioD  cycle  ia 
$12,688,480.  'This  total  coat  figure 
assumes  that  no  operator  has  yet 
accomplidied  the  requiremmits  of  this 
AD. 

’The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  ralationriiip  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  vrith  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preperation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  “major 
rule’’  under  Executive  Onier  12291;  (2) 
is  not  a  “significant  rule”  xmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  finalevaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fiom  the  Rules 
Docket  at  the  location  provided  imdw 
the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFRPaat  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adojrtion  of  the  Amendmeot 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  reed  as  follows: 

Authority:  49  U.S.C.  App.  1354(a],  1421 
and  1423;  49  U.S.C  106(^;  and  14  CFR 
11.89. 

§39.13  (AiiMr.<todl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airwo^iness 
directive: 

92-22-09.  McDonaeU  Deuglaa:  Amendment 
39-8395.  Ducket  No.  90-NM- 167-AD. 

Applicability^  All  Model  DC-10-10,  -lOF, 
-15.  -30,  -SOP,  -40,  and  -4W  series 
airplanes;  and  KC-lOA  (Military)  airplanes; 
certificated  in  any  category. 

Compliance:  Raquir^  as  indioUed,  unless 
accomplished  previously. 
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Note  1:  This  AD  references  McDonnell 
Douglas  Document  Number  MDC  K4607, 
"DC-lO/KC-10  Corrosion  Prevention  and 
Control  Document.”  Revlsioa  1,  dated 
December  1990  (hereinafter  referred  to  as 
“the  Document”),  for  conosion  tasks, 
definitions  of  corrosion  levels,  compliance 
times,  and  reporting  requirements.  In 
addition,  this  AD  specifies  inspection  and 
reporting  requirements  beyond  those 
included  in  the  Document.  Where  there  are 
differences  between  the  AD  and  the 
Document,  the  AD  prevails. 

Note  2:  As  used  throughout  this  AD,  the 
term  “the  FAA”  is  defined  differently  for 
different  operators,  as  follows:  For  those 
operators  complying  with  paragraph  (a)  of 
this  AD,  "the  FAA”  is  defined  as  “the 
Manager  of  the  Los  Angeles  Aircraft 
Certification  Office  (ACO).”  For  those 
operators  operating  under  Federal  Aviation 
Regulation  (FAR)  part  121  or  129,  and 
complying  with  paragraph  (b)  of  this  AD, 
“the  FAA”  is  defined  as  “the  cognizant 
Principal  Maintenance  Inspector  (PMI).”  For 
those  operators  operating  under  FAR  part  91 
or  125,  and  complying  with  paragraph  (b)  of 
this  AD,  “the  FAA”  is  defin^  as  “the 
cognizant  Maintenance  Inspector  at  the 
appropriate  FAA  Flight  Standards  office.” 

To  preclude  structural  feilure  due  to 
corrosion,  accomplish  the  following:  (a) 
Except  as  provid^  in  paragraph  (b)  of  this 
AD,  complete  each  of  the  corrosion  tasks 
specified  in  Section  4  of  the  Document  in 
accordance  with  the  procedures  of  the 
Document,  and  the  s^edule  specified  in 
paragraphs  (aKl)  and  (a)(2)  of  this  AD. 

Note  3:  A  “corrosion  task,”  as  defined  in 
Section  4  of  the  Document,  includes 
inspections;  procedures  for  a  corrective 
action,  including  repairs,  under  identified 
circumstances;  application  of  corrosion 
inhibitors;  and  other  follow-on  actions. 

Note  4:  Corroeion  tasks  completed  in 
accordance  with  the  Document  before  the 
effective  date  of  this  AD  may  be  credited  for 
compliance  with  the  initial  corrosion  task 
requirements  of  paragraph  (a)(1)  of  this  AD. 

Note  9:  Where  non-destructive  inspection 
(NDl)  methods  are  employed,  in  accordance 
with  section  4  of  the  Document,  the 
standards  and  procedures  used  must  be 
acceptable  to  the  Administrator  in 
accordance  with  FAR  $43.13. 

(1)  Complete  the  initial  corrosion  task  of 
each  “corrosion  inspection  area”  defined  in 
section  4  of  the  Document  as  follows: 

(i)  For  aircraft  areas  that  have  not  yet 
reached  the  "implementation  age”  (lA)  as  of 
one  year  after  the  effective  date  of  this  AD, 
initial  compliance  must  occur  no  later  than 
the  lA  plus  the  repeat  (R)  interval. 

(ii)  For  aircraft  areas  that  have  exceeded 
the  lA  as  of  one  year  after  the  effective  date 
of  this  AD,  initi^  compliance  must  occur 
within  the  R  interval  for  the  area,  measured 
fium  a  date  one  year  after  the  effective  date 
of  this  AD. 

(iii)  For  airplanes  that  are  20  years  old  or 
older  as  of  one  year  after  the  e^ctive  date 
of  this  AD,  initial  compliance  must  occur  for 
all  areas  within  one  R  interval,  or  within  six 
years,  measured  from  a  date  one  year  after 
thq  effective  date  of  this  AD,  whkdiever 
occurs  first 


(iv)  In  all  cases,  accomplishment  of  tire 
initial  tasks  by  each  operator  must  occur  at 
a  minimum  rate  equii^ent  to  one  airplane 
per  year,  beginning  one  year  after  the 
effective  date  of  tl^  AD. 

Note  0:  This  minimum  rate  requirement 
may  cause  an  undue  hardship  on  some  small 
operators.  In  those  circumstances,  requests 
for  adjustments  to  the  implementation  rate 
will  be  evaluated  on  a  case-by-case  basis 
under  the  provisions  of  paragraph  (h)  of  this 
AD. 

(2)  Repeat  each  cmrosion  task  at  a  time 
Interval  not  to  exceed  the  R  interval  specified 
in  the  Docmnent  for  that  task. 

(b)  As  an  alternative  to  the  requirements  of 
paragraph  (a)  of  this  AD:  Prior  to  one  year 
after  the  effective  date  of  this  AD,  revise  the 
FAA-approved  maintenance/inspection 
program  to  include  the  corrosion  prevention 
and  control  program  specified  in  the 
Document:  or  to  include  an  equivalent 
program  that  is  approved  by  the  FAA.  In  all 
cases,  the  initial  corrosion  task  for  each 
“corrosion  inspection  area”  must  be 
completed  in  accordance  with  the 
compliance  schedule  specified  in  paragraph 
(aKl)  of  this  AD. 

(1)  Any  operator  complying  with  paragraph 
(b)  of  this  AD  may  use  an  alternative 
rec(utikeeping  method  to  that  otherwise 
required  by  FAR  $91,417  or  $121,380  for  the 
actions  required  by  this  AD,  provided  it  is 
approved  by  the  FAA  and  is  included  in  a 
revision  to  the  FAA-approved  maintenance/ 
Inspection  program. 

(2)  Subsequent  to  the  accomplishment  of 
the  initial  corrosion  task,  extensions  of  R 
intervals  specified  in  the  Document  must  be 
approved  by  the  FAA. 

(c)  To  accommodate  unanticipated 
sch^uling  requirements,  it  is  acceptable  for 
an  R  interval  to  be  increased  by  up  to  10%, 
but  not  to  exceed  6  months.  The  FAA  must 
be  informed,  in  writing,  of  any  such 
extension  within  30  days  after  such 
adjustment  of  the  schedule. 

Note  7:  Notwithstanding  section  2.1, 
paragraph  14,  of  the  Document,  any 
extensions  to  an  lA  must  be  approved  in 
accordance  with  paragraph  (h)  of  this  AD. 

(d) (1)  If,  as  a  result  of  any  inspection 
conducted  in  accordance  with  paragraph  (a) 
or  (b)  of  this  AD,  Level  3  corrosion  is 
determined  to  exist  in  any  area,  accomplish 
either  paragraph  (dKl)(i)  or  (d)(lKii)  within 
7  days  after  such  determination: 

(i)  Submit  a  report  of  that  determination  to 
the  FAA  and  complete  the  corrosion  task  In 
the  affected  areas  on  all  Model  DC-10  series 
airplanes  in  the  operator's  fleet;  or 

(ii)  Submit  to  the  FAA  for  approval  one  of 
the  following: 

(A)  A  proposed  schedule  for  performing 
the  corrosion  tasks  in  the  affected  areas  on 
the  remaining  Model  DC-10  series  airplanes 
in  the  operator’s  fleet,  which  is  adequate  to 
ensure  that  any  other  Level  3  corrosion  is 
detected  in  a  timely  manner,  along  with 
substantiating  data  for  that  schedule;  or 

(B)  Data  substantiating  that  the  Level  3 
conosion  found  is  an  isolated  occurrence. 

Note  8:  Notwithstanding  the  provisions  of 
section  1  of  the  Docmnent  which  would 
pwrmit  corrosion  which  otherwise  meets  the 


definition  of  Level  3  conooion  (La.,  which  Is 
determined  to  be  a  potentially  urgent 
airworthiness  concern  requiring  expeditious 
action)  to  be  treated  as  Lem  1  if  the  operator 
finds  that  it,  “can  be  attributed  to  an  event 
not  typical  of  the  operator's  usage  of  other 
airplanes  in  the  same  fleeL”  this  paragraph 
requires  that  data  substanfiating  any  men 
finding  be  submitted  to  the  FAA  for 
approval. 

(2)  The  FAA  may  impose  schedules  other 
than  those  propos^,  upon  finding  that  such 
changes  are  necessary  to  ensure  that  any 
other  Level  3  corrosion  is  detected  in  a 
timely  manner. 

(3)  Within  the  time  schedule  approved 
under  paragraph  (dXl)  or  (d)(2)  of  this  AD, 
accomplish  the  corrosion  tasks  in  the  affected 
areas  of  the  remaining  Model  DC-10  series 
airplanes  in  the  operator's  fleet 

(e)  If,  as  a  result  of  any  Inspection  after  the 
initial  inspection  conducted  in  accmdance 
with  paragraph  (a)  or  (b)  of  this  AD,  it  is 
determine  that  corrosion  findings  exceed 
Level  1  in  any  area,  within  60  days  after  such 
determination  a  means  approved  by  the  FAA 
must  be  implemented  to  reduce  future 
findings  of  corrosion  in  that  area  to  Level  1 
or  better. 

(f)  Before  any  operator  places  into  service 
any  airplane  subject  to  the  requirements  of 
this  AD,  a  schedule  for  the  accomplishment 
of  corrosion  tasks  required  by  this  AD  must 
be  established  in  accordance  with  paragraph 
(0(1)  or  (0(2)  of  this  AD,  as  applicate: 

(1)  For  airplanes  previously  maintained  in 
accordance  with  this  AD,  the  first  corrosion 
task  in  each  area  to  be  performed  by  the  new 
operator  must  be  accomplished  in 
accordance  with  the  previous  operator's 
schedule  or  with  the  new  operator’s 
schedule,  whichever  would  result  in  the 
earlier  accomplishment  date  for  that  task. 
After  each  corrosion  task  has  been  performed 
once,  each  subsequent  task  must  be 
performed  in  accordance  with  the  new 
operator’s  schedule. 

(2)  For  airplanes  that  have  not  been 
previously  maintained  in  accmdance  with 
this  AD,  the  first  corrosion  task  for  each  area 
to  be  performed  by  the  new  operator  must  be 
accomplished  prior  to  further  flight  or  in 
accordance  with  a  schedule  approved  by  the 
FAA. 

(g)  Reports  of  Level  2  and  Level  3  corrosion 
must  be  submitted  at  least  quarterly  to 
McDonnell  Douglas  Corporation  in 
accordance  with  Section  5  of  the  Document. 

Note  9:  Reporting  of  Level  2  and  Level  3 
corrosion  found  as  a  result  of  any 
opportonity  inspections  is  highly  desirable. 

(h)  An  alternative  method  of  cmnpliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  accepUfole  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Ainnft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  sub^t  their  requests  through 
the  cognizant  Maintenance  Inspector  at  the 
appropriate  FAA  Flight  Standees  office, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  ACO. 

Note  10:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 
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(i)  Spsdal  flight  pOTmhs  my  be  iesued  In 
acc^ance  with  FAR  21.107  uid  21.199  to 
operate  elipl«DM  to  ■  bue  In  order  to  conply 
with  the  requirements  of  this  AO. 

(i)  R^XMts  of  corrosk»  inspection  results 
required  by  this  AD  base  bem  approved  by 
the  Office  of  Menagement  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
ReducUon  Act  of  1980  (44  U.S.C  3501  at 
seq.)  and  have  been  assigned  OMB  Control 
Number  2120-0066. 

The  complstion  of  die  corrosion  tasks 
shall  bo  done  in  accordance  with  McDonnell 
Douglas  Decnment  Number  MDC  K4607, 
"DC-IO/KC-IO  Corrosion  PreventioD  and  ^ 
Control  Document.**  Revision  1,  dated 
December  1990,  which  contains  the 
following  list  of  effective  pages: 
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This  incorporation  by  reference  was 
I  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.&C  552(a) 

I  and  1  CFR  part  51.  Copies  may  be  obtain^ 
from  McDoimell  Dou^s  Corporation,  P.O. 
Box  1771,  Long  Beach,  California  90846- 
0001,  Attention:  Business  Unit  Manager, 
Technical  Publications,  Cl-HDR  (54-60). 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at  the 
Los  Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate,  3229 
East  Spring  Street,  Long  Beach.  California;  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  ^reet,  NW.,  suite  700, 
Washington,  DC 

(1)  This  amendment  becomes  elective  on 
January  12, 1993. 

Issued  in  Renton.  Washington,  on  October 
1, 1992. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate  Aircraft  C^fication  Service. 

[FR  Doc  92-29671  Filed  12-7-92;  8:45  am] 
najJNQ  CODE  4S10-14-U 


14  CFR  Part  39 

Pocket  Na  92-NII-207-AO;  Amendment 
3^-6430;  AO  92-26-03] 

Airworthinesa  Diractivea;  McDonnell 
Douglas  Model  MD-11  Series 
Alrpianaa 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amMidment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Elouglas  Model  MD-11  series  airplanes. 
This  action  requires  installing  a  cover 
on  the  flap/slat  control  module  quadrant 
in  the  compartment.  This 


amendment  is  prompted  by  an  incident 
of  uncommanded  slrt  deployment 
during  flight  at  cruise  altitude.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  uncommanded  slat 
deplojrment  during  flight  at  cruiae 
altitude,  which  could  create  significant 
vibrations  and  cause  damage  to  the 
elevators. 

DATES:  ESbctive  December  23, 1992. 

The  incorporation  by  reference  of 
certain  publications  liked  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  December 
23. 1992. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  8, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
207-AD,  1601  Lind  Avenue,  SW.. 

Renton,  Washington  08055-4056. 

The  service  infmmation  referenced  in 
this  AD  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Bc.ich,  California 
90846-0001,  Attention:  Business  Unit 
Manager,  Technical  Publications — 
Technical  Administrative  Suppml,  Cl- 
L5B.  This  information  may  be  examined 
at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  FAA, 
Transport  Airplane  Directcnete,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW„ 
suite  700,  Washington,  DC. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Maurice  Coc^,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
ANM-121L,  FAA.  Transport  Airplane 
Directorate.  3229  East  Spring  Street, 
Long  Beach,  California  90806-2425; 
tele^one  (310)  988-5226;  fax  (310) 
988-5210. 

SUPPLEMBITARY  INFORMATION:  There 
have  been  several  incidents  of 
uncommanded  slat  deployment  on 
certain  Model  MD-11  series  airplanes 
during  flight  at  cruise  altitude,  fo  one 
inddkit,  a  flightcrew  member 
inadvertently  initiated  slat  deployment 
by  unintentionally  depressing  the  zero 
degree  detent  gate  while  the  flap/slat 
handle  was  stowed  in  the  retract  detent; 
the  handle  was  not  in  the  proper 
position  within  the  detent,  however.  If 
the  slats  are  inadvwtently  dqiloyed,  the 
airjdane  can  potentially  enter  the  stall 
bufliet  flight  regime,  vdrich  could  cause 
vibration  in  the  hoiizmital  stabilizer  and 
the  elevators. 
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Such  vifarationskave  occuEted  ob  «l 
least  two  Model  MD-11  aeries  airplaoea 
on  which  the  slats  wete  deployed 
inadvertently.  Subsequent  ground 
inspections  of  these  aiiplanes  detected 
damage  to  the  on&oara  portkm  ol  the 
compete  elevators  and  revealed  that, 
during  the  course  of  one  incident,  part 
of  the  elevalor  trailing  edge  had  falW 
off  the  airplttM.  Thus,  significant 
vibrations  that  axe  created  whan  an 
airplane  enters  the  stall  bufiet  fli^ 
regime,  as  a  result  of  uncommanded  slat 
deployment  devlng  flight  at  cruise 
altitude,  can  cause  damage  to  the 
elevators. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-11  AI^ 

Service  Bulletin  A27-30,  dated  Atonal 
20. 1992,  that  deaciibea  procadmes  for 
installing  a  covor  on  the  flan/slat  control 
module  quadrant  in  the  flight 
compartment  Installation  of  this  cover 
will  provide  protection  from 
unintentional  depressing  of  the  zero 
des^  detent  gate. 

Since  an  tmsafe  condkktB  has  been 
identified  that  is  likely  to  exist  or 
develop  chi  other  McDemnell  Doudas 
Model  MD-11  SOTiea  airphtnes  (^ue 
same  type  design,  this  AD  is  being 
issued  to  prevent  uncommanded  slat 
deployment  during  flight  at  cruise 
altitude,  which  cc^d  create  significant 
vibrations  and  causa  damage  to  tha 
elevaton.  Thia  AD  lequiias  installing  a 
cover  on  the  fiap/slat  control  module 
quadrant  In  the  flight  compartment  that 
will  provide  prote^on  frx^ 
unintmitional  depressing  of  the  zero 
degree  detent  gate.  The  acticms  are 
required  to  be  accomplished  in 
accordance  with  the  anvics  bulletin 
described  previously. 

The  requirements  of  this  rule  are 
consider^  to  be  interim  action  until 
final  action  is  identified,  at  which  time 
the  FAA  may  considw  further 
nilemaking. 

Since  a  situation  axista  that  requires 
the  immediate  adoption  of  this 
regulatkm.  it  ia  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  md  that  good 
cause  exists  for  making  ^lis  amendbment 
effective  in  less  than  30  days. 

ComraaBts  Invited 

Although  this  actlan  is  in  tha  form  of 
a  final  rule  that  involves  requiiamenta 
afiecting  fUghl  safety  and,  thus,  was  not 
precaded  by  notica  asd  an  opportunity 
for  public  comment,  commmrta  are 
invited  cm  this  rule.  Interested  pmsons 
are  invited  to  commeiit  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  ahaU  identibr  dm 
Rules  Docket  number  and  be  submitted 


in  triplicate  to  die  addreaa  specified 
under  the  captkm  ADOBESSIt.  A9 
communkrtiooa  received  on  orbefora 
the  closing  date  for  oonmienta  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  commanta 
received.  Factiml  infonnation  that 
supports  the  commMitoc’a  ideas  and 
suggiBstione  ia  extramaly  helpfiil  in 
evaluating  the  eSactivaneas  of  the  AD 
action  and  daterminlBgwhathax 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  re^aloiy.  ecopomic. 
environaaental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  befora 
and  after  the  closing  data  for  commmita, 
in  the  Rulaa  Docket  fm  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-ptd)lic  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rulaa  Docket. 

Commentera  wishing  the  FAA  to 
acknowledge  receipt  tA  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  s^f-addresaed,  stamped 
postcard  on  which  the  foUovdng 
statement  is  made:  ‘^Comments  to 
Docket  Numb«  92*4*{M-207-AD.”  The 
postcard  will  be  d^  stamped  and 
returned  to  the  commentar. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  eSacts  on  the 
States,  on  the  relationship  between  the 
natkmal  government  and  the  States,  or 
on  the  distiibtttion  of  power  and 
responsibilities  amcmg  the  various 
levels  of  government.  Thmefcne,  in 
accordance  with  Executive  Order  12812, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warraot  the  {Hreparation 
of  a  Federahsm  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulatkm 
and  that  it  ia  not  considered  to  be  Bs^r 
under  Executive  Order  12291.  It  is 
imfnacticabla  frv  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  coadition  in  airorafi.  K  has  been 
determined  further  that  ttiia  action 
involves  an  emergency  regnlation  under 
EXDT  Regulatory  ^Ikdea  and  Proceduraa 
(44  FR 11034,  Febni^  28, 1979).  If  it 
is  determined  that  thia  emerawiqr 
regulatkm  otberwisa  vrould  be 
significant  undm^  DOT  Regulatory 
Policiea  and  Procedures,  a  final 
regulatory  evaluatioa  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it,  if  filed,  maybe  obtained  from  the 
Rules  Docket  at  the  location  provided 
tmder  the  caption  AOOfflESSES. 


List  of  Subfads  far  14  CFK  Fart  39 

Air  tranaportatlan,  Altcrafi,  Aviation 
aalirty.  Incorporation  by  reference. 

Safety 

Adoption  of  the  Amendment 

Accordiagly,  purauant  to  the 
authority  defended  to  me  by  the 
AdminisiTator.  the  Fladeral  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  dtatioa  for  part  39 
continues  to  read  as  foUowa: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13  (Amended] 

2.  Sectkm  39.13  is  aaaended  by 
adding  the  foliowring  new  ainvorthineas 
directive: 

92-28-03.  McDomwIl  Donglaa:  Amendment 
3«-043a  Docket  92-NM-207-A0. 
Applicability:  Model  MD-11  series 
airplanes;  as  Hrted  in  McDonnaU  Douglas 
Ml^ll  AJert  Service  Bulletin  A27-30,  dated 
August  20, 1992;  certificated  in  any  categmy. 

^mpliance:  Required  as  tndicaM,  uBlsm 
accomplished  previously. 

To  prevent  uncommended  slat  depfoyment 
durii^  at  cruise  rttttude,  whkm  eoukt 
create  significasK  vRaatloiia  and  cause 
damage  to  tha  atevatan,  accomplish  ttta 
following: 

(a)  Widiin  60  d^rs  aftar  the  aSisctive  data 
of  this  AO,  install  a  cover  on  tha  fiap/siat 
conttol  module  quadrant  in  the  flight 
compartment  in  accordance  with  McDonnell 
Dou^as  MD-11  Alert  Service  Bulletin  A27- 
30,  dated  Auguat  20, 1992. 

(b)  An  aheraative  method  of  cmnfdiaBce  or 
adjustnwnt  of  tbecompHaDco  tima  that 
provides  an  acceptable  lavrt  of  safety  be 
used  if  ap{»oved  by  the  Managsr.  Lae 
Angeles  Aircraft  Certificatioa  C^ce  (ACO), 
FAA,  Tranqxnt  Airplane  Directorate. 
Operators  ^atl  submit  foeir  requests  dirou^ 
an  appropriate  FAA  Prlncip^  Kfelntenmce 
Inspertor,  who  may  add  aanments  and  than 
send  ft  to  the  Manner,  Los  Angsha  AGO. 

Note;  Infonaation  concanting  the  existence 
of  approved  alternative  methods  of 
compliance  with  diia  AD,  if  any,  may  be 
obtained  from  the  Los  Ai:^lea  AOO. 

(c)  Special  flight  piennita  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  ttie  airplane  to  a  location  where  die 
requirements  ^  ttils  AD  can  be 
acoKnpllshed. 

(d)  The  Installatkm  toall  be  done  in 
acoBdance  witti  McDonnaU  Douglas  MD-11 
Alert  Servloe  Bulletin  A27-30,  d^^  August 
20, 1992.  This  incarpocatiao  by  leferaoca  waa 
approved  by  tha  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  pert  51.  Cbpiea  may  be  obtained 
from  McDonnaU  DmiglasCorpantiaii.  P.O. 
Box  1771,  Long  Beach,  Cahinraia  90848- 
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0001,  Attention:  Business  Unit  Manager, 
Technical  Publications-Technical 
Administrative  Support,  C1-L5B.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
Washington:  or  at  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Airci^  Certification 
Office,  3220  East  Spring  Street,  Long  Beach, 
California;  cnr  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DQ 
(e)  This  amendment  becomes  effective  on 
December  23, 1992. 

Issued  in  Renton,  Washington,  on 
November  30, 1992. 

Daireil  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

IFR  Doa  92-29672  Filed  12-7-92;  8:45  am] 
BtUMO  COOE  SSIO-tS-M 

14CFRP8rt39 

[Docket  No.  92-NM-141-AD;  Amendment 
39-8428;  AO  92-28-01] 

AirworthineM  Directives;  CASA  Modei 
CN-235,  Ctf-23S-100,  and  CN-235-200 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  CASA  Model  CN-235, 
CN-235-100,  and  CN-235-200  series 
airplanes,  that  requires  repetitive 
inspections  of  the  flap  track  support 
structure  to  detect  cracks  and  corrosion, 
mid  replacement  of  cracked  or  corroded 
parts.  This  amendment  is  prompted  by 
reports  of  cracks  due  to  corrosion  found 
in  the  support  lugs  of  the  flap  tracks. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  flap  separation  and 
loss  of  roll  control  due  to 
unsymmetrical  wing  surfaces. 

DATES:  Eflective  January  12, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  12, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
horn  Construcciones  Aeronauticas  S.A., 
Getafe,  Madrid,  Spain.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 

1  ransport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW., 

Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Hank  Jenkins,  Aerospace  Engineer, 
Standaitlization  Branch,  ANM-113, 


FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  all  CASA  Model  CN-235, 
CN-235-100,  and  CN-235-200  series 
airplanes  was  published  in  the  Federal 
Register  on  August  26. 1992  (57  FR 
38625).  That  action  proposed  to  require 
repetitive  inspections  of  the  flap  track 
support  structure  to  detect  cracks  and 
corrosion,  and  replacement  of  cracked 
or  corroded  parts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  a.s  proposed. 

The  FAA  estimates  that  1  airplane  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  20  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
lalmr  rate  is  $55  per  work  hour.  Bas^ 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $1,100.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rale  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  "significemt  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transpcKtation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  hy  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

92-26-01.  CASA:  Amendment  39-8428. 

Docket  92-NM-141-AD. 

Applicability:  All  Model  CN-235,  CN-235- 
100,  and  CN-235-200  series  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  flap  separation  and  loss  of  roll 
control  due  to  unsymmetrical  wing  surfaces, 
accomplish  the  following; 

(a)  l4rform  detailed  visual  inspections  of 
the  flap  track  support  structure  to  detect 
cracks  and  corrosion  in  accordance  with 
CASA  Maintenance  Instructions  235-58, 
dated  November  21, 1991,  at  the  intervals 
specified  in  paragraph  (a)(1)  or  (a)(2)  of  this 
AD,  as  applicable. 

(1)  For  airplanes  that  have  accumulated 
2,000  hours  time-in -service  or  less  as  of  the 
effective  date  of  this  AD:  Within  12  months 
after  the  effective  date  of  this  AD,  or  at  the 
next  “C”  check,  whichever  occurs  first,  and 
thereafter  at  intervals  not  to  exceed  12 
months. 

(2)  For  airplanes  that  have  accumulated 
more  than  2,000  hours  time-in-sorvice  as  of 
the  effective  date  of  this  AD:  Within  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  and  thereafter  at  intervals  not  to 
exceed  12  months. 

(b)  If  cracks  or  corrosion  are  found  as  a 
result  of  the  inspections  required  by 
paragraph  (a)  of  this  AD,  prior  to  further 
flight,  replace  cracked  or  corroded  parts  in 
accordance  with  a  method  approved  by  the 
Manager,  Standardization  Branch,  ANM-113, 
F.AA,  Transport  Airplane  Directorate. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 
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Nolv:  FnibnBatiGn  coocsrDii^  the  exisf»nce 
of  approved  ahemative  imtbods  of 
comi^tance  with  this  AD,  if  any,  may  bo 
obtained  from  the  Standardiaatkm  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  TTie  inspections  shall  be  done  in 
accordance  with  CASA  Maintenance 
Instructions  235-58,  dated  November  21, 
1991.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  SS2(a) 
and  1  CFR  part  51.  Cofnas  may  be  (Gained 
from  Construcciones  Aeronauticas  SLA., 
Cetafe,  Madrid,  Spain.  Copies  may  be 
inspected  at  the  FA  A,  Transport  Altana 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(0  This  amendment  becomes  effective  on 
January  12, 1933. 

Issued  in  Renton,  Washington,  on 
November  23, 1992. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate  Aircraft  Certification  Service. 

[FR  Doc.  92-29691  Filed  12-7-92;  8:45  am] 
BILUNO  CODE  4fte-lS-«r 


14  CFR  Part  71 

[Airspace  Docket  No.  92-AGL-13] 

Transition  Area  Establishment; 
Princeton,  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  a 
transition  area  located  at  Princeton,  MN, 
to  accommodate  a  new  nondirectional 
beacon  (NDBJr'  iway  15  Standard 
Instrument  App)  jach  Procedure  [SLAP) 
to  Princeton  Municipal  Airport, 
Princeton,  MN.  It  also  changes  the 
airport  status  from  visual  flight  rules 
(VFR)  only  to  include  operations  under 
instrument  flight  roles  (IFR).  The 
intended  effect  of  this  action  is  to 
provide  segregation  of  the  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

EFFECTIVE  DATE:  0901  u.t.c.,  February  4, 
1993. 

FOR  FURTTCR  iltf  ORMATION  CONTACT: 
Douglas  F.  Powers,  Air  Traffic  Division, 
System  Management  Branch,  AGL-S30, 
Federal  Aviation  Administration.  2300 
Fast  Etevon  Avenue,  Des  Plaines.  Illinois 
60018.  telephone  (312)  694-7568. 


SUPPLBIBiWAfW  MPORMATION: 

History 

Gn  Thursday.  September  10. 1992.  the 
Federal  Aviation  Administration 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Reflations  (14  CFR 
part  71}  to  establish  a  transition  area 
located  at  Princeton.  MN  (57  FR  41441). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  propos^  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  chan^,  this 
amendment  is  the  same  as  mat  proposed 
in  the  notice.  The  coordinates  !n  the 
proposal  were  North  American  Datum 
27;  however,  these  coordinates  have 
been  updated  to  North  American  Datum 
83.  Transition  areas  are  published  in 
section  71.181  of  FAA  Order  7400.7A, 
dated  November  2. 1992,  and  effective 
November  27, 1992,  which  is 
incorpOTated  by  reference  in  14  CFR 
71.1.  The  transition  area  listed  in  this 
document  will  be  pubKshed 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  estabHsbes 
a  transition  area  located  at  Princeton, 
MN,  to  accommodate  a  new  NDB 
runway  15  SLAP  to  Princeton  Mimicipal 
Airport,  Princeton,  MN.  This  action  ^so 
changes  the  airport  status  from  VFR 
only  to  include  operations  under  IFR. 

The  development  of  a  new  SIAP 
requires  that  the  FAA  establish  the 
designated  airspace  to  ensure  that  the 
procedure  will  be  cemtained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  that  will  enable 
pilots  to  circumnavi^te  the  area  in 
order  to  comply  with  applicable  visual 
flight  rule  requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule”  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  nc^  have 
a  significant  economic  impact  on  a 
substandai  number  of  sm^  entities 


under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  SabjacU  in  14  CFR  Part  71 

Aviation  safety.  Incmporation  by 
reference,  Transition  areas. 

Adoption  the  Amendment 

In  consideratim  of  the  forgoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  7t— (AMENDED) 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  reed  as  follows: 

Authority:  49  U.SX1  app.  1348(a).  13S4(a). 
1510;  E.0. 10854,  24  FR  9565, 3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

S71.1  [Amamfecq 

2.  The  incorporatirm  by  reference  in 
14  CFR  71.1  of  the  Federal  AviMioo 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992.  is  amended  as 
follows; 

Section  71.181  Designation  of  Transition 
Areas 

***** 

AGL  MN  TA  Priacatoa.  MN  (Now] 
Princotoo  Municipal  Aiiport.  MN 
(lat.  45*33'40''  N,  long.  93^*33“  W). 
Princeton  NDB 

(lat.  45*33'51''  N.  long,  93°36'25''  W). 

That  airspace  extending  upward  from  700 
feet  above  the  surface  with  a  6.4  nautical 
mile  radius  of  the  Princeton  Municipal 
Airport,  and  within  2.5  nautical  milira  each 
side  of  the  332*  bearing  from  the  Princeton 
NDB  extending  from  the  6.4  nautical  mile 
radius  to  7  nautical  miles  northwest  of  the 
airport. 

***** 

Issued  in  E)es  Plaines,  Illinois  on  November 
17, 1992. 

John  P.  Cuprisln, 

Manager,  AirTmffic  Division. 

(FR  Doc.  92-29577  Filed  12-7-92;  8;45  ami 
BtLUNG  CODE  4aiO-14-H 


14  CFR  Part  71 

[Airspace  Docket  No.  92-ASO-15) 

Alteration  of  VOR  Federal  Akwaya;  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  amendment 

SUMMARY:  This  action  amends  the  final 
rule  that  changed  ail  airways  and  jet 
routes  that  have  Biscayne  Bay  in  their 
descriptions.  Hiis  action  changes  the 
descriptions  of  Federal  Airways  V-51 
and  V-511  that  were  published  in  the 
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Federal  Register.  Although  V-50Q  was 
not  in  the  original  final  rule,  it  is  also 
being  realign^  because  of  a  one-degree 
change  to  ^e  location  of  the  HALLR 
Intersection  due  to  the  realignment  of 
V-511.  This  amendment  is  part  of  the 
action  taken  because  the  Biscayne  Bay 
very  high  frequency  omnidirec^onal 
range  (VOR)  has  bwn  rendered 
inoperative  by  Hurricane  Andrew  and 
the  airways  and  jet  routes  associated 
with  that  VOR  have  been  realigned  on 
the  new  Andrew  NDB  that  is  located 
slightly  north  of  Biscayne  Bay. 

EFFECTIVE  DATE:  0901  u.t.c..  December 
10. 1992. 

FOR  FURTHER  MFORMATION  CONTACr. 
Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591;  telephone:  (202) 
267-9250. 

SUPPLEMENTARY  MFOIMIATION: 

History 

Federal  Register  Document  92-26979, 
Airspace  Docket  No.  92-ASO-15, 
published  on  November  10, 1992  (57  FR 
53438),  changed  all  airways  end  jet 
routes  that  have  Biscayne  Bay  in  their 
descriptions.  V-51  and  V-511,  which 
were  published  in  the  final  rule,  are 
being  realigned  because  of  a  one-degree 
change  to  l^e  location  of  the  HALLR 
Intersection.  Due  to  the  realignment  of 
the  HALLR  Intersection,  V-509,  which 
was  not  in  the  original  final  rule,  will 
also  be  changed.  Domestic  VOR  Federal 
Airways  are  published  in  §  71.123  of 
FAA  Order  7400.7A.  dated  November  2, 
1992,  and  efiactive  November  27, 1992, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Domestic  VOR  Federal 
airways  listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  changes 
the  descriptions  of  V-51  and  V-511  and 
also  realigns  V-509  because  of  a  one- 
degree  change  to  the  location  of  the 
HALLR  Intersection  due  to  the 
realignment  of  V-511.  This  amendment 
is  part  of  the  action  taken  because  the 
Biscayne  Bay  VOR  has  been  rendered 
inoperative  by  Hurricane  Andrew  and 
the  airways  and  }et  routes  associated 
with  that  VOR  have  been  realigned  on 
the  new  Andrew  NDB  that  is  located 
slightly  north  of  Biscayne  Bay. 
Accordingly,  since  this  action  is  merely 
a  tedmicd  amendment  in  which  the 
public  is  not  particularly  interested. 


notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  unnecessary. 
Furthermore,  because  the  final  rule  that 
changed  all  airways  and  jet  routes  that 
have  Biscayne  Bay  in  their  descriptions 
becomes  efiective  December  10, 1992, 
and  because  there  is  an  immediate  need 
to  amend  V-51,  V-509  and  V-511, 1 
find  that  good  cause  exists,  pursuant  to 
5  U.S.C.  553(d),  for  making  this 
amendment  efiective  in  less  than  30 
days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  and 
(2)  is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  wairant.preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Domestic  VOR 
Federal  airways.  Incorporation  by 
reference. 

Adoption  of  the  Amendment  ' 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows; 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a}, 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389: 49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 


V-51  (Revised) 

From  Andrew,  PL,  NDB;  Miami,  FL;  INT 
Miami  337**  and  Pahokee,  FL,  175*  radials; 
Pahokee;  INT  Pahokee  009*  and  Vero  Beach, 
PL,  193*  radials;  Vero  Beach;  INT  Vero  Beach 
330*  and  Ormond  Beach,  FL,  183*  radials; 
Ormond  Beach;  Craig,  FL;  Alma,  GA;  Dublin, 


GA;  Athens,  GA;  INT  Athens,  GA,  340*  and 
Harris,  GA,  148*  radials;  Harris;  Hinch 
Mountain,  TN;  Livingston,  TN;  Louisville, 
KY;  Nabb,  IN;  Shelb^le,  IN;  INT 
Shelbyville  313*  and  Boiler,  IN,  136*  radials; 
Boiler,  Chicago  Heights,  IL. 


V-50e  (Revised] 

From  St  Petersburg,  FL;  to  INT  St 
Petersburg  111*  and  Lakeland,  FL,  143* 
radials. 

***** 

V-511  (Revised) 

Prom  Lakeland,  FL;  INT  Lakeland  143* 
radial  and  Andrew,  PL,  NDB,  325*  bearing; 
to  Andrew  NDB. 

•  •  •  •  • 

Issued  in  Washington,  DC,  on  December  1, 
1992. 

Harold  W.  Becker, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  92-29704  Filed  12-7-92;  8;45  am) 
WLUNQ  COOC  4S10-19-M 


14  CFR  Part  71 

[Airspace  Dockat  No.  92-AQL-6] 

Alteration  to  VOR  Federal  Airway  V- 
116  and  V-221;  Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA),  EXDT. 

ACnOH:  Final  rule. 

SUMMARY:  This  action  alters  Federal 
Airway  V-116  and  V-221  by  realigning 
the  airways  from  the  Salem,  MI,  (SVM) 
VHF  Omnidirectional  Range/Tactical 
Air  Navigation  (VORTAC)  to  the 
Jackson,  MI,  (J>Q4)  VHF  Omnidirectional 
Range/Distance  Measuring  Equipment 
(VOR/DME).  Altering  V-116  and  V-221 
will  simplify  clearances  and  routings  for 
airspace  users. 

EFFECTIVE  DATE:  0901  u.t.c.  February  4, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

History 

On  August  19. 1992,  the  FAA 

proposed  to  amend  part  71  of  the _ 

Federal  Aviation  Relations  (14  CFR 
part  71)  to  alter  V-116  and  V-221  by 
realigning  the  airways  from  the  Salem, 
MI,  VORTAC  to  the  Jackson.  MI.  VOR/ 
DME  (57  FR  37491).  Interested  [laities 
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were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Domestic  VOR  Federal  airways  are 
published  in  §  71.123  of  FAA  Order 
7400. 7A  dated  November  2, 1992,  and 
effective  November  27, 1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  airways  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  V- 
116  and  V-221.  This  action  is  necessary 
to  ensure  that  the  HARWL  intersection 
coincides  with  the  airways.  The 
HARWL  intersection  serves  as  a 
departure  fix  for  Detroit  Metro  and 
satellite  airports.  Realigning  these 
airways  between  the  Salem  VORTAC 
and  the  Jackson  VOR/DME  will  reduce 
chart  clutter  and  simplify  clearances 
and  routings  for  airspace  users. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Domestic  VOR 
Federal  airways.  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 


§71.1  [AmendecQ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  efi'ective 
November  27, 1992,  is  amended  as 
follows: 

SectJon  71.123  Domestic  VOB  Federal 
Airways 

***** 

V-116  [Revised] 

Fnsm  INT  Kansas  Qty,  MO,  076®  and 
Napoleon,  MO,  005°  radials,  via  Macon,  MO; 
Quincy,  IL;  Peoria,  IL;  Pontiac,  IL;  Joliet,  IL. 
From  lOT  Chicago  O’Hare,  IL  092®  and 
Chicago  Heights,  IL,  013®  radials;  INT 
Chicago  O’Hare  092°  and  Keeler,  Ml,  256® 
radials;  Keeler,  Jackson,  MI;  INT  Jackson  089® 
and  Salem,  MI  252®  radials;  Salem;  Windsor, 
ON,  Canada;  INT  Windsor  092®  and  Erie,  PA, 
281®  radials;  Erie;  Bradford,  PA;  Stonyfork, 
PA;  INT  Stonyfork  098®  and  Wilkes-Barre, 
PA,  310®  radials;  Wilkes-Barre;  INT  Wilkes- 
Barre  084®  and  Sparta,  NJ,  300®  radials;  to 
Sparta.  The  airspace  within  Canada  is 
excluded. 

***** 

V-221  [Revised] 

From  Bible  Grove,  IL,  via  Hoosier,  IN; 
Shelbyville,  IN;  Muncie,  IN;  Fort  Wayne,  IN; 
Litchfield,  MI;  Jackson,  MI;  INT  Jackmn  089® 
and  Salem,  MI,  252®  radials;  Salem;  INT 
Salem  082®  and  Aylmer,  Canada,  261° 
radials;  INT  Aylmer  261®  and  Erie,  PA,  303® 
radials;  Erie.  ’The  airspace  within  Canada  is 
excluded. 

***** 

Issued  in  Washington,  DC,  on  November 
25, 1992. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  92-29705  Filed  12-7-92;  8:45  am] 
BtLUNO  CODE  4St0-t3-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  Nos.  RM91-1 1-4)04  and  RM87-a4- 
069;  Order  No.  636-B] 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Wellhead  Decontrol;  Order 
Denying  Rehearing  and  Clarifying 
Order  Nos.  636  and  636-A 

Issued  November  27, 1992. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Final  rule;  order  denying 
rehearing  and  clarifying  order  Nos.  636 
and  636-A. 

summary:  On  April  8, 1992,  the 
Commission  issued  Order  No,  636  in 


which  it  changed  its  regulations  to 
restructure  the  services  provided  by 
interstate  nattiral  gas  pipelines.  The 
changes  are  intended  to  ensure  that 
transportation  service  is  equal  for  all  gas 
supplies,  whether  the  customer 
purchases  the  gas  horn  the  pipeline  or 
from  another  supplier. 

On  August  3, 1992,  the  Commission 
issued  Order  No.  e36-A  in  which  the 
Commission  denied  rehearing  in  part, 
granted  rehearing  in  part  and  clarified 
Order  No.  636  and  made  several 
significant  adjustments  in  response  to 
revests  from  small  volume  customers. 

This  order  denies  rehearing  and 
clarifies  Order  Nos.  636  and  636-A. 
EFFECTIVE  DATE:  November  27, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  A.  Braimstein,  Office  of  the 
General,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  (202)  208- 
2114. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  pubhshing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hocirs 
in  room  3104, 941  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (QPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  QPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  The  full  text  of  this  order  will 
be  available  on  CIPS  for  30  days  from 
the  date  of  issuance.  'The  complete  text 
on  diskette  in  WordPerfect  format  may 
also  be  purchased  from  the 
Commission’s  contractor.  La  Dorn 
Systems  Corporation,  also  located  in 
room  3104,  941  North  Clapitol  Street, 
NE.,  Washington,  DC  20426. 

1.  Introduction 

On  August  3, 1992,  the  Federal 
Energy  Regulatory  Commission  issued 
Order  No.  636-A  in  which  it  denied 
rehearing  in  part,  granted  rehearing  in 
part,  and  clarified  Order  No.  636.'  Order 


’  Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Govemiiig  Self-Implementing 
Transportation  Under  part  284  of  the  Commission’s 
Regulations;  and  Regulation  of  Natural  Gas 
Pipelines  After  Parti^  Wellhead  Decontrol.  57  FR 
13267  (April  16. 1992),  ID  FERC  Stats.  A  Regs. 
Preambles  1 30,939  (April  8. 1992)  (Order  No.  636); 
order  on  reh’g.  Order  No.  636-A,  57  FR  36128 

Continued 
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No.  636,  as  modified  by  Order  No.  636- 
A.  restructured  tibe  regulation  of 
interstate  natural  gas  pipeline  services 
in  order  to  create  a  natural  gas  industry 
which  will  provide  all  gas  consumers 
end  the  Nation  in  the  long-tenn  with  an 
adequate  rad  reliaUe  supply  of  clean 
and  almndant  natural  gas  at  reasonable 
prices. 

In  Order  No.  636-A,  the  Commission 
largely  upheld  the  regulations  adopted 
in  and  reqtiirements  of  Order  No.  636. 
The  Commission  did.  however,  make  a 
number  of  changes  to  Order  No.  636  in 
response  to  the  rehearing  and 
clarification  requests.  T^  Commissimi 
has  received  over  eighty  petitions  tor 
rehearing  or  clarification  or  both  of 
Order  No.  636-^.*  The  petitioners 
reargue  issues  on  which  rehearing  was 
denied  in  Order  No.  636,  challenge 
changes  made  to  Order  No.  636  by 
Order  No.  636-A.  and  raise  some  new 
issues  with  respect  to  details  of  various 
aspects  of  Order  Nos.  636  and  636-A. 

The  main  issues  raised  by  petitioners 
are  as  follows.  First,  they  argue  that  the 
Commission  erred  in  denying  shippers 
receiving  transportation  service  under 
individual  or  transaction  specific 
Natural  Gas  Act  (NGA)  section  7(c) 
certificates  the  ri^t  to  release  capacity 
under  §  284.243  of  the  Commission’s 
regulations  and  to  have  the  same  rights 
to  flexible  receipt  and  delivery  points  as 
part  284  shippers.  Second,  petitioners 
oppose  the  Commission’s  requirement 
that  pipelines  maintain  their  one-part 
volumetric  rates  computed  at  an 
imputed  load  factor  to  determine  the 
transportation  rates  for  small  customers. 
Thiro,  petitioners  maintain  that  the 
Commission  erred  in  requiring  pipelines 
to  adopt  measures  to  avoid  significant 
cost  shifts  that  may  result  from  the 
adoption  of  the  straight  fixed  variable 
(SFV)  method  of  cost  classification, 
allocation,  and  rate  design.  Fourth, 
petitioners  argue  that  the  Commission 
should  have  used  a  period  less  than  20 
years  as  the  contract  term  cap  that  must 
be  matched  by  a  customer  exercising  its 
right  of  first  refusal  upon  expiration  of 
its  contract.  Fifth,  petitioners  contend 
that  the  Commission  erred  in  requiring 
pipelines  to  recover  10  percent  of  their 
gas  supply  realignment  costs  from  their 
part  284  interruptible  transportation 
service. 

As  discussed  below,  this  order  denies 
rehearing  and  clarifies  Order  Nos.  636 
and  63&-A.  Hence,  no  further  petitions 
for  rehearing  will  be  entertained  and  the 


(August  12, 1992),  HI  FERC  Stats.  9  Rags.  Preambles 
1 30,950  (August  3. 1992). 

^  See  the  appendix  for  a  list  of  the  parties  seridng 
rehearing  or  dan&cahon  or  both.  Petitioners  will  Im 
referred  lo  by  the  dibresriabons  indicated  in  the 
appendix. 


instant  rule  is  fully  ripe  tor  judicial 
review. 

n.  Legal  Basis  and  Rationale  for 
Unbundling 

The  part  addresses  the  rehearing 
requests  with  respect  to  the 
Commission’s  legal  basis  and  rationale 
in  adopting  Oder  Nos.  636  and  636-^. 

A.  The  Legal  Basis 
1.  Natural  Gas  Act  Authority 

In  Order  Nos.  636  and  636-A,  the 
Lkxnmission  concluded  that  it  had 
authority  under  NGA  section  5  to  alter 
a  pipeline’s  contractual  terms  and 
conditions  of  service  and  that  it  had  not 
unlawfully  revoked  or  modified  any 
certificates  of  public  convenience  and 
necessity  under  NGA  section  7.  *rhe 
Commission  found  that  “section  7 
cannot  be  read  so  narrowly  as  to 
permanently  prevent  the  Commission 
from  cdianging  the  terms  and  conditions 
imder  whidi  a  pipeline  provides 
service,  especially  when  the  pipeline’s 
obligation  to  serve  and  the  LIXD’s 
entitlement  imder  the  certificate  renmin 
intact.’’  ® 

Cincinnati  argues  that  an  analysis 
of  the  individual  elements  of  Order  No. 
636-A  reveals  that  the  rule  does  not 
preserve  the  pipelines’  existing  service 
obligation.  It  contends  that  this  is  so 
because  the  new  combination  of 
unbundled  sales  service  and  no-notice 
transportation  service  is  not  equal  to  the 
bundled,  city-gate,  firm  sales  service. 
Cincinnati  (ias  complains  that,  under 
the  new  combination  of  services,  LDCs, 
rathw  than  the  pipelines,  will  be 
responsible  for  and  bear  the  risk  of 
supplying  their  gas  for  the  no-notice 
transportation  service.  As  an  example, 
Cincinnati  Gas  states  its  concern  that 
the  pipeline  and  other  gas  suppliers  will 
subject  it  to  "output”  agreements,  under 
which  a  failure  of  supply  service  will 
merely  reduce  the  contracts’  take 
obligation.  Hence,  it  maintains  that  it 
will  not  be  insulated,  as  it  is  now,  from 
the  risk  of  obtaining  gas  supplies  to 
minimize  the  risks  associated  with  the 
loss  or  reduction  of  production  from 
particular  wells.  It  further  contends  that 
the  concept  of  borrowing  gas  has  not 
been  shown  to  be  a  viable  option  for 
securing  gas  supplies  for  firm  service.  In 
a  similar  vein,  Cincinnati  C^s  contends 
that  the  conditions  attached  to  no-notice 
transportation,  e.g.,  imbalance  penalties 
and  operational  flow  orders,  show  that 
is  inferior  to  bundled,  city-gate,  firm 
sales  service.  In  addition,  Cincinnati 
Gas  maintains  that  a  pipeline  can  free 
itself  frx)m  its  certificated  sales  service 


=>  Order  No.  63e-A  at  p.  30,  S30. 


obligation  by  merely  making  an 
uncompetitive  offer  to  the  llxi. 

The  ^mmission  adheres  to  its 
discussion  and  conclusion  in  Order 
Nos.  636  and  636-A  that  it  has  acted 
within  its  authority  under  NGA  sections 
4(b)  and  5  to  prevent  undue 
dis^mination  by  altering  the  pipelines’  ! 

contractual  terms  and  conditions  of  j 

service  to  remedy  the  unduly  > 

discriminatory  and  anticompetitive 
structure  of  the  pipeline  industry.  Die  ; 

Commission  rejects  Cincinnati  (^’s  | 

argument  that  the  Commission’s  action 
does  not  comport  with  NGA  section  7.* 

In  short,  the  Commission  concludes  that 
the  instant  rule,  in  unbundling  pipeline 
sales  and  transportation  services.  eSacts 
no  abandonment  of  service  to  Cincinnati 
(ku  or  to  any  other  pipeline  customer. 

The  Cktmmission  amplifies  its 
discussion  in  Order  Nos.  636  and  636- 
A  as  follows: 

The  Ckimmission  finds  that  Cincinnati 
Gas  has  presented  no  reasons  to 
persuade  the  Commission  that  it  will 
suffer  any  diminution  in  service.  At  die 
outset,  the  pipeline  continues  to  be 
obligated  to  deliver  gas  on  a  no-notice 
basis  to  customers  receiving  no-notice 
delivMy  under  bundled,  city-gate,  firm 
sales  service  on  May  18, 1992.  It  is  true 
that  the  Commission  has  changed  the 
terms  and  conditions  of  service  and 
thereby  subjected  pipeline  customers  to 
mme  responsibilities,  duties,  and  risks. 

However,  the  Commission  spiecifically 
found  that  those  terms  and  conditions 
are  necessary  and  reasonable 
operational  mechanisms  for 
implementing  the  Commission’s 
remedies  to  eliminate  the 
anticompetitive  efiect  of  the  current 
regulatory  environment  and  pipeline 
services  on  all  segments  of  the  natural 
gas  industry. 

It  is  axiomatic  that  the  consumer  of 
any  commodity  should  be  responsible 
tor  its  purchase  and  use.  That  is  equally 
applicable  here,  where  gas  buyers  will 
have  meaningful  access  to  a  national 
and  competitive  wellhead  gas  market 
Indeed,  ^ause  the  unbundling  remedy 
requires  that  sales  and  transportation  be 
provided  separately  shippers  must  take 
the  initiative  in  obtaining  gas  and 
therefore  bear  the  responsibilities  and 
risks  of  obtaining  supply.  In  addition. 


*  The  Commissicm  hes  the  authority  under  NGA 
section  4(b)  to  prevent  undue  discrimination  among 
pipeline  customers.  The  Commission  may  invoke 
that  section,  as  it  did  here  (Order  No.  936  at  p. 
30,405),  to  deel  widi  discrimination  between 
pipeline  services  whether  or  not  it  could  invoke 
section  7  for  that  purpose.  FPC  v.  Louisiana  Power 
e  Li^t  Co.,  406  U.S.  621.  646  (1972)  ("Since 
section  4(b)  deals  with  ‘awvice,'  the  FTC  may 
invoke  it  to  deal  with  curtailment  programs, 
whether  or  not  it  could  also  invoke  section  7  for 
that  purptose.”). 
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this  shifting  of  risk  is  not  unreasonable 
when,  as  fully  discussed  in  Order  No. 
636,  the  pipeliries  (and  ultimately 
consiuners)  were  disadvantaged  by 
maintaining  gas  supplies  for  sale  at  their 
WACOG  to  U)Cs  when  the  supplies 
were  needed  by  the  LDCs  only  as  a 
peaking  source  supplement  to  other 
cheaper  gas  supply  sources.  Other  terms 
and  conditions  of  service  are  necessary 
to  maintain  the  operational  integrity  of 
the  pipeline  system  because  the 
pipeline  cannot  sell  gas  at  the  city  gate. 
This  means  that  the  pipeline  must  rely 
in  the  main  on  the  shippers  to  supply 
the  gas  needed  to  keep  the  pipeline  in 
balance  and  capable  of  mal^g  the 
necessary  deliveries.  Hence,  imbalance 
penalties  and  operational  flow  orders 
are  intimately  connected  with  the 
pipeline’s  performance  of  its 
transportation  service  for  shippers.’ 

To  conclude,  the  Commission 
believes  that  through  such  measures,  the 
no-notice  transportation  service  will 
prove  as  reliable  as  the  no-notice  aspect 
of  bundled,  city-gate,  firm  sales  service. 
The  Commission  merely  suggested  the 
concept  of  gas  borrowing  as  a  possible 
tool  to  aid  in  the  cooperative  efiort  to 
secure  no-notice  service.  The 
Commission  does  not  view  the 
borrowing  of  gas  as  the  only  tool  for 
ensuring  no-notice  service. 

LDCs,  such  as  Cincinnati  Gas,  should 
be  able  to  negotiate  gas  purchase 
contracts  with  reasonable  terms  (such  as 
output  clauses  or  gas  supply  warranties) 
and  prices  in  the  competitive  gas 
market.  The  mere  possibility, 
unsupported  by  the  rulemaking  record, 
that  pipelines  will  make  uncompetitive 
offers  does  not  invalidate  the 
Commission’s  ability  to  act  within  its 
NGA  section  5  authority.  The 
Commission  has  no  reason  to  believe 
that  any  pipeline  will  do  that  or,  more 
importantly,  even  if  a  pipeline  made 
such  an  uncompetitive  offer,  that  any 
customer  will  be  unable  to  find 
adequate,  competitively  priced  supplies 
horn  other  sources.  With  the  exp>erted 
enhanced  quality  of  transportation 
brought  about  by  Order  No.  636,  there 
is  no  reason  to  expect  a  diminution  in 
service  to  any  customer.  Indeed,  as 
noted,  the  Commission  expects  it  would 
be  as  reliable.  Qndnnati  Gas  has  not 
contended  that  it,  in  fact,  faces  the 
prosp>ect  of  a  diminution  in  aggregate 
service.  In  fact,  Cincinnati  Gas  now  has 


*  Cincinnati  Gas  believes  that  pipelines  will  use 
operational  flow  orders  to  interrupt  its  supply  of  gas 
needed  for  no-notice  transportation  service.  The 
Conunission  views  operational  flow  orders  as  a 
vehicle  for  providing,  not  interrupting,  no-notica 
8«rvice  and  will  consider  opposition  to  particular 
pipeline  operational  flow  order  mechanisms  in  the 
compliance  filing  orders. 


more  options  from  which  to  choose 
from  than  ever  before.  Cincinnati  Gas 
complains  that  it,  like  other  LDCs,  is  no 
longer  insulated  from  the  risks 
associated  with  buying  gas  in  a 
competitive  market.  Ihe  Commission 
sees  no  harm  to  Cincinnati  Gas  from 
acquiring  gas  in  a  competitive  market. 
'The  Commission  concludes  that  the 
instant  rule  effects  no  abandonment  of 
service  to  Cincinnati  Gas  or  any  other 
pipeline  customer  by  unbundling 
pipeline  sales  and  transportation 
services. 

There  is  a  possible  abandonment  of 
service  in  connection  with  the 
pipeline’s  obligation  to  serve  under  the 
blanket  sales  certificate  granted  by 
subpart  J  of  part  284.  Effective  on  the 
effective  date  of  that  certificate, 

§  284.14(d)  of  the  regulations  provides 
for  abandonment  of  pipeline  sales  if  a 
gas  purchaser  exercises  its  right  to 
reduce  or  terminate  its  right  to  purchase 
gas  from  a  pipeline  or  if  ^e  purchaser 
refuses  to  pay  the  rate  the  pipeline 
offers  for  unbundled  gas  sales.  However, 
this  will  result  frem  the  operation  of  the 
purchasers’  decisions  under  the 
regulation — not  from  a  generic  section  7 
finding.  The  Commission  found  these 
abandonment  authorizations  to  be  in  the 
present  or  future  public  convenience  or 
necessity  as  part  of  the  transition  to 
pipeline  sales  imder  the  blanket  sales 
certificates,  because  they  will  enable  the 
pipelines  and  gas  purchasers  to 
structure  their  relationship  in  light  of 
the  market  for  natural  gas.”  As  stated  by 
Congress  in  section  202  of  the  Energy 
Policy  Act  of  1992:  "It  is  the  sense  of  the 
Congress  that  natural  gas  consumers  and 
producers,  and  the  national  economy, 
are  best  served  by  a  competitive  natural 
gas  wellhead  market.’’^ 

2.  Past  Precedent 

Cincinnati  Gas  argues  that  past 
Commission  precedent  indicates  that 
the  Commission  must  act  under  NGA 
section  7  to  accomplish  the  proposed 
restructuring.  It  states  that  the 
Commission  has  required  pipelines  to 
apply  for  certificates  imder  NGA  section 
7  in  order  to  restructure  their  services 
and  institute  gas  inventory  charge  (GIC) 
mechanisms  ’  and  to  transport  gas  to  an 
existing  shipper  at  new  delivery  points.” 


*  See  Order  No.  636  at  p.  30,432-55. 

’  Pub.  L.  No.  102-486, 106  StaL  2776  (1992). 

*E.g.,  Natural  Gaa  Pipeline  Co.,  41  FERC  161,358 
at  pp.  61,972-73  (1972),  Transwestem  Pipeline  Co., 
42  FERC 1 61,370  at  p.  62,083  (1988),  and 
Transcontinental  Gas  Pipe  Line  Corp.,  46  FERC 
161,364  (1989). 

■Transcontinental  Gas  Pipe  Line  Corp.,  42  FERC 
1 61,256  at  p.  61,823,  reconsideration  denied,  43 
FERC  161,207  (1988). 


The  Commission  has  acted 
consistently  with  the  dted  cases.  The 
essential  aspects  of  those  cases  were  (1) 
the  fact  that  the  pipeline’s  customers 
had  to  consent  to  me  abandonment  of 
service  linked  to  releasing  the  pipeline 
from  its  obligation  to  supply  gas  above 
a  customer’s  nominated  levels  and  (2) 
the  need  to  act  prospectively  with 
respect  to  an  interrelated  padiage  of 
proposals.'^  Here,  the  Commission,  by 
operation  of  the  rule,  is:  (1)  providing 
for  abandonment  of  reducM  or 
terminated  customer  purchase 
obligations  (section  284.14(d)),  (2) 
issuing  each  part  284  pipeline  a  blanket 
sales  certificate  (imder  subpart )  of  part 
284),  and  (3)  acting  prospe^vely  under 
NGA  section  5  to  avoid  a  segmented 
approach.  There  is  therefore  no 
inconsistency  with  those  cases. 

The  Commission  also  concludes  that 
Gncinnati  Gas’s  argument  that  the  case 
requires  a  certificate  to  change  delivery 
points  is  irrelevant.  This  is  b^use  the 
Commission  did  not,  as  a  policy  matter, 
permit  flexible  delivery  points  as  a  term 
and  condition  of  transportation  service 
until  Order  No.  636  modified  that  policy 
for  part  284  pipelines.'^ 

B.  The  Rationale 

Cincinnati  Gas  attacks  in  part  the 
Commission’s  conclusion  in  Order  No. 
636-A  that  100  percent  standby 
transportation  service  within  firm  sales 
entitlements  is  not  in  the  public 
interest.' ’  The  Commission  reached  this 
conclusion  for  several  reasons.  First,  the 
pipeline  would  still  be  offering  a 
bundled  sales  service  and  therefore 
would  be  offering  a  service  at  the  city 
gate  while  other  gas  sellers  would  be 
offering  a  different  service  because  their 
sales  would  occur  at  or  near  the 
production  area.  Second,  the  pipeline 
would  have  a  natural  incentive  to  favor 
its  own  sales  in  managing  the  pipeline 
system.  This  would  run  afoul  of  the 
Commission’s  intent  to  put  all  sellers  on 
an  equal  footing.  Third,  the  pipeline 
would  have  to  retain  the  gas  under 
contract  to  make  the  bundled  sales. 


’■E.g.,  Natural  Gaa  Pipeline  Co.,  41  FERC 
161,358  at  pp.  81,972-73  (1987);  Transwealem 
Pipeline  Co.,  41  FERC  1 61,371  at  p.  62,006  (1967); 
Transweslem  Pipeline  Co.,  42  FERC  1 61,370  at  p. 
62,083  (1988);  El  Paso  Natural  Gas  Co.,  43  FERC 
161,327  at  p.  61,913  (1988). 

See  Transwestem  Pipeline  0>..  42  FERC 
161,370  at  p.  61,083  (1988),  and  Transcontinental 
Gas  Pipeline  Corp.,  46  FERC  161,364  atp.  62,135 
(1989). 

»  Order  No.  636  at  p.  30,426-29. 

IS  Under  100  percmt  standby  service,  a  firm  sales 
customer  may  elect  to  receive  100  percent  of  its 
daily  contract  demand  volumes  as  firm 
transportation  service  for  the  shipment  of  gas 
purchased  hrom  any  gas  suppliers,  with  the  pipeline 
obligated  to  stand  re^y  to  provide  sales  gas  at  call 
at  full  contract  demand  levels. 
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without  appn^niste  compensation,  even 
thou^  the  cusuHDer  would  be  taking 
the  gas  cmly  or  mainly  at  peak. 

Cincinnati  Cas  takes  issue  with  the  third 
rationale  at  least  for  certain  pipelines, 
sudi  as  Columbia  Gas  TVansmissicm 
Corporation,  whidi  has  implemented  a 
CIC  that  compensates  it  for  the  costs 
associated  with  maintaining  its  gas 
supply  portidio.  Cincinnati  Gas 
maintains  that  Columbia  is  thus 
compensated  even  if  its  customers  take 
gas  only  at  pc^. 

The  Commission  believes  that  the  first 
two  reasons  are  adequate  to  support  its 
conclusion  that  100  percent  standby 
transportation  service  is  not  in  the 
public  interest  and  therefore  is  not  a 
reasonable  alternative  to  imbundling 
sales  from  transportation.  Moreover, 
that  Columbia  has  a  GIC,  and  is, 
therefore,  compensated  for  maintaining 
gas  supplies,  does  not  alter  the 
Commission's  cxmclusion  that  the 
transpmlation  embedded  within  the 
bundled  firm  sales  aervice  is  superior  to 
firm  transportation,  to  the  disadvantages 
of  competing  sellers.  Last,  as  stated  in 
Order  No.  636-A,  “(b)ecause  the 
Commission  is  determining  rules  of 
general,  prospective  applicability  to 
solve  ‘systemic  problems  of  the  natural 
gas  (industry),’  it  does  not  need  to 
examine  the  arcumstances  of 
individual  pipelines.” 

Cincinnati  Cas  also  argues  that 
mandating  unbundling  runs  counter  to 
the  Commission's  goal  of  allowing 
parties  to  rely  more  on  private 
contracts.'*  It  maintains  that  it  has 
renegotiated  its  pipeline  contracts  since 
Commission  Or^r  No.  436  was 
implemmted,  and  that  mandating 
untnindling  merely  destroys  the  l^lance 
between  open  access  and  pipeline  sales 
that  it  has  already  adiiev^. 

The  Commission  sees  no 
inconsistency  betureen  exercising  its 
authority  to  find  a  particular  type  of 
contract  (bundled  sales  contract)  unduly 
discriminatory  and  anticompetitive,  and 
encouraging  parties  to  rely  more  mi 
contracts  in  a  commercial  environment 
where  no  one  segment  of  the  natural  gas 
industry  has  an  unfoir  advantage  over 
other  rnarkat  participants  owing  to  its 
control  of  a  monopoly  service.  The 

**Oder  No.  SSS-A  at  p.  30,541,  quotmg 
Wisconsin  Cas  Co.  v.  FEBC,  770  F.2d  1144, 116S 
(D.C.  Or.  isesy 

**Onl«rNo.a3e-Aatp.  30.541,  cHing  Wisconsin 
Cas  Co.  V.  FSBC  770  F.2d  1144, 1165-68  and 
Assodatad  Cas  Dutr^atois  v.  FEBC,  824  F.2d  SSI, 
1008  SD.C.  Or.  1SB7).  Gtncfamatl  Caa  alao  faila  to 
apprarlata  that  Hcan  oaotnct  with  any  gas 
auppliar— including  tha  pipdiaa— Cor  gaa  that  can 
be  pioducod  onaaomd  randy  faaaia.  la  ccmtunctioo 
with  the  LDCa  tanapoctalion  antidament,  the  LDC 
can  iC,  k  cbooaaa  feptacato  a  Stands  aanrica. 

**  D'ting  Order  No.  636-^  at  p.  30334. 


Commission  sees  no  reason  why 
Cincinnati  Gas  cannot  continue  to  rely 
on  both  pipeline  and  nonpipeline  gas 
merchants  in  the  new  commercial  and 
regulatory  environment  created  by  die 
instant  rule. 

m.  Unbundling— Pipeline  Access  to 
Capacity 

In  Order  No.  636,  the  Commission 
concluded  that  pipelines  must 
unbundle  the  s^es  and  transportation 
components  of  their  bundled,  city-gate, 
sales  services.  In  Order  No.  636-A,  the 
Commission  concluded  that  a  pipeline 
cannot  retain  or  obtain  capacity 
doi^mstream  of  the  point  of  unbundling 
on  its  system  except  for  storage  as 
needed  for  system  management  and 
balancing  and  no-notice  transportation 
purposes. 

sWeral  pipelines  "  argue  that  this 
restriction  on  holding  on-system 
capacity  puts  them  at  a  competitive 
disadvantage  with  their  competitors 
because  the  latter  can  effectively 
rebundle  by  holding  capacity.  *rhey  add 
that  the  Commission’s  policy  may 
increase  the  level  of  transition  costs  and 
is  not  necessary  to  prevent  the  pipelines 
firom  favoring  themselves  in  light  of  the 
Order  No.  497-type  safoguards  of  Order 
Nos.  636  and  636-A.  Natural  and  Enron 
argue  that  pipelines  as  merdiants 
should  be  able  to  hold  capacity  on  their 
own  systems.  Enron,  PEC  Pipeline 
Group,  and  Tenneco  maintain  that 
pipelines  should  be  able  to  obtain 
imsubscrfoed  firm  and  unutilized 
interruptible  transportation  and  storage 
capacity  once  sales  and  transportation 
are  unbundled. 

*11%  Commission  denies  rehearing  and 
adheres  to  its  discussion  of  this  issue  in 
Order  No.  636-A.  In  brief,  as  stated 
there,  the  Commission  believes  that 
pipelines  will  be  able  to  compete  with 
other  gas  sellers  for  unbimdl^  gas  sales 
and  tlmt,  “on  balance  any  advantage  on 
a  generic  basis  for  [pipeline] 
competitors  (from  reserving  capacity  for 
their  own  s^es  service)  will  be  minimal 
and  does  not  warrant  permitting 
pipelines  to  be  capadty  holders  and 
gain  the  opportimity  to  favor  themselves 
as  gas  sellers  in  the  management  of 
pipdine  transpcnlation  facilities, 
including  storage.”'*  This  especially  so 
in  the  current  circumstances  where  the 
pipeline  must  adjust  from  the  bundled 
to  the  imbundled  environment  in 
operating  the  pipeline  system.  The 

’'Natural,  Earon  (Northera  Natural, 
Transwestem,  and  norida  Gas).  PEC  PipaliiM 
Group,  and  Tenneco. 

’'Order  No.  S3e-A  at  p.  30,543,  citing,  Tenneco 
Gas  V.  FEBC,  96S  F.2d  1187  (D.C  Or.  1992),  wMi 
respect  to  the  pipeline's  ’‘obvious  incentive  to  {svor 
its  own  marketing  affiliate.”  (at  1202). 


Order  No.  497-type  safoguards  imposed 
by  Order  No.  636  (standards  of  conduct 
and  reporting  requirements)  apply  only 
to  an  unbundled  and  not  to  a  bundled 
environment.  Hence,  those  safoguards 
would  provide  no  {mitection  against  a 
pipeline  fovoring  itself  with  its  bundled 
sales  service. 

In  addition,  one  reason  fr>r  adopting 
the  histant  rule  was  a  need  to  ensure 
equality  of  transportaticm,  which  the 
Commission  continues  to  believe  is  best 
obtainable  when  the  pipeline  makes 
only  imbundled  sales.  The  pipeline 
di^rs  from  its  competitors  b^use  of 
its  control  ovw  a  monopoly  sen-ice— 
transportation — which  its  competitors 
must  use.  which  gives  the  pipeline  an 
inherent  ability  and  incentive  to  favor 
its  own  sales  service.'*  1116  Commission 
believes  that  it  is  therefore  necessary  to 
deny  pipelines  the  right  to  capacity  on 
their  own  systems,  whether  retained  as 
part  of  the  restructuring  process  or 
obtained  thereafter  frtim  unsubscribed 
or  released  capacity.*® 

The  Commission  notes,  however,  that 
a  pipeline’s  merchant  division  can  act 
as  the  gas  purchaser’s  agent  to  make  all 
arrangements  necessary  for 
transportation  of  the  gas.  However,  the 
transportation  would  be  accomplished 
throng  the  use  of  the  customer’s 
transportation  capacity  in  entitlement 
In  addition,  a  pipeline’s  marketing 
affiliate  can  obtain  capacity  on  any 
pipeline  and  package  sales  and 
transportation  but,  in  order  to  prevent 
circumvention  of  the  unbundling 
requirement,  the  pipeline  itself  cannot 
do  this.. 

IV.  Open  Access  Transportation  Rnles 

A.  Application  to  Part  157  Shippers 
In  Order  No.  636-A.  the  Commission 
determined  that  holders  of  individually 
certificated  transportatkMi  under  section 
7(c)  of  the  Natural  Gas  Act  and  part  157 
of  the  Commission’s  regulations  (Part 
157  shippers),  i.e..  not  part  284 
shippers,  are  not  eligible  to  release 
capacity  under  section  284.243  since 
they  are  not  governed  by  part  284  or 
afi^ed  by  the  provisions  of  Order  No. 
636  that  amended  the  part  284 
regulations.*'  For  the  same  reason,  the 
Commission  found  that  part  157 
shippers  would  not  have  the  same  rights 
to  flexible  receipt  and  delivery  points  as 
part  284  shippers.**  The  Commission 
stated  that  part  157  shippers  could 

••qr.  Ttmmeo  Cas  v.  fSOC,  969  F3<1 1187  (DXL 
Cir.  1992),  with  raspoct  to  tho  pipoliiie'f  "obvioas 
incentive  to  favor  itt  own  marketrag  affiliate.”  (at 
1202). 

''For  a  diaciaaion  of  transition  costs,  aae  ii^o. 
»On}ar  No.  63e-A  at  p.  30,9ea 
"Order  Na  636-A  at  p.  30385. 


Federal  Register  /  Vol.  57,  No.  236  /  Tuesday.  December  8,  1992  /  Rules  and  Regulations  57915 


convert  to  Part  284  if  they  wanted  to 
release  capacity  or  use  flexibie  receipt 
and  deliveiy  points. 

A  number  of  petitioners  seek 
rehearing  of  die  Commission’s 
restrictions  on  part  157  shippers.*®  They 
contend  the  Commission  did  not 
adequately  )u8tify  denying  Part  157 
shippers  access  to  these  essential 
services  and  treating  them  differently 
than  other  classes  of  firm  transportation. 
They  assert  that  Order  No.  636  affected 
all  industry  segments,  including  Part 
157  shippers.  In  particular,  they  cite  the 
requirement  that  part  157  shippers  must 
pay  SFV  rates  and  argue  that  they,  like 
part  284  shippers,  ne^  to  release 
capacity  to  mitigate  the  effect  of  the 
change  to  SFV.  They  further  contend 
that  excluding  part  157  shippers  horn 
the  capacity  release  mechanism  and 
restricting  their  use  of  flexible  receipt 
and  delivery  points  eliminates  available 
capacity  from  the  secondary  market  and 
is  incompatible  with  the  Commission’s 
goals  of  establishing  a  robust  secondary 
market  in  released  capacity  and 
providing  for  maximum  use  of  the 
pipeline  system  with  little  idle  capacity. 

The  Commission  denies  the  requests 
for  rehearing.  While  the  petitioners  are 
correct  that  the  rate  design  portion  of 
Order  No.  636  will  apply  to  part  157 
shippers,  the  Commission’s  traditional 
policy  is  to  apply  the  same  rate  design 
to  all  services.  For  example,  the 
Commission  applied  the  principles  of 
its  Rate  Design  Policy  Statement  to  the 
design  of  part  157  rates  even  though  the 
Policy  Statement  was  applicable  only  to 
part  284  transportation  and  the  non- 
discriminatory  access  conditions  of  Part 
284  did  not  apply  to  the  part  157 
shippers."  Similarly,  the  competitive 
rationale  for  adopting  SFV  rate  design  as 
a  means  to  promote  the  development  of 
a  national  gas  market  applies  equally 
to  part  157  rates. 

The  rationale  for  applying  SFV  rate 
design  to  part  157  rates  does  not  justify 
extending  the  capacity  release 
provisions,  or  other  substantive  aspects 
of  part  284,  to  part  157  shippers,  lire 
regulations  promulgated  by  Order  No. 
636  changed  only  the  regulations  under 
the  Commission’s  open  access 
transportation  program  implemented  in 


”  AGA,  Brooklyn  Union.  CcmEd,  )MC  Power 
ProiecU,  LILOO,  Midland  Cogeneradon,  National 
Fuel,  New  England  Powar,  Noitheaat  Energy, 
NYSEAG,  Power  Amhority.  PSEAG.  SoCal  Ediaon, 
Tenneco,  TranaCanada.  Tianaco,  UCI,  Virginia 
Power  (capacity  reloaae).  )MC  Power  Proiects,  New 
England  Power,  Northeast  Energy,  Northern  Statas. 
NYSEAC,  PSE<£,  Virgiaia  Power  (flexible  receipt 
and  delirary  points). 

**  Interstate  Natural  Gas  Pipeline  Rate  Design.  46 
FERC 1  61,122,  at  p.  61,444  (1989)  (order  on 
r^earing). 

"Order  No.  638  at  pp.  30,431-35. 


part  284  of  the  regulations."  The 
Ckimmission’s  open  access  program 
always  has  been  a  special  program  with 
interrelated  provisions  designed  to 
implement  a  comprehensive  regulatory 
scheme.  While  part  284  provisions  may 
provide  shippers  with  benefits  not 
enjoyed  by  part  157  shippers,  it  also 
imposes  c^ligations  not  incurred  by  part 
157  shippers.  Part  284  requires  non- 
dlscrifliinatory  access  for  all  shippers, 
while  part  157  arrangements  may 
include  unique  terms  and  conditions.** 
Important  substantive  provisions  of 
Order  No.  636  therefore  do  not  apply  to 
part  157  shippers;  for  example,  psrt  157 
shippers  are  not  responsible  for  paying 
transition  costs  resulting  from  C^er  No. 
636  and  are  not  subject  to  pre-granted 
abandonment.*® 

Of  particular  relevance  to  the  issue  of 
capacity  release,  the  Commission  has  a 
long  standing  policy  of  not  permitting 
discounting  under  part  157  in  order  to 
prevent  undue  discrimination.  Selective 
discoimting  can  take  place  only  under 
the  comprehensive  regulatory  scheme 
established  in  part  284.*®  The  capacity 
releasing  mechanism  established  imder 
part  284  provided  that  the  rates  for 
released  capacity  could  be  discoimted." 
Indeed,  the  flexibility  to  discoimt  rates 
for  released  capacity  is  an  integral  part 
of  the  capacity  release  mechanism 
because  it  promotes  the  Commission’s 
goal  of  achieving  efficient  use  of 
pipeline  firm  capacity  throughout  the 
year.*®  By  discoimting,  firm  shippers 
will  be  able  to  release  capacity  during 
the  off  peak  season,  when  rates  fm 
capacity  are  most  likely  to  be  less  than 
the  maximum.  Since  the  part  284 
capacity  releasing  mechanism  is 
placated  on  the  ability  to  discount 
and  part  157  capacity  cannot  be 
discounted,  part  157  shippers  cannot 


"  Onkr  Na  836  appliM  only  to  pipeiiBM 
operating  under  Fart  284.  except  that  k  doaa  not 
apply  to  intraatato  pipelinea  and,  a*  ditcuwed  later, 
section  284.242  applies  to  Part  157  capacity  held  by 
pipelines. 

‘^Penalties,  for  instance,  must  be  imposed  on  all 
Part  284  shippert,  but  are  not  required  to  be 
imposed  ou  alt  Part  157  shippers. 

"See  Order  No.  638  at  p.  30,459;  section  284.221 

(d). 

"See  Consolidated  Gas  Transmission  Corp.,  38 
FERC  161.723  (1986),  afpd.  39  FERC  181,112 
(1967),  aff’d  sub  nom^  Columbia  Gas  Transmission 
Corp.  V.  FERC,  848  F.  2d  230  p.C  Cir.  1988); 
Interpretation  ot,  and  Regulations  Under,  Section  5 
of  the  Outer  Continental  Shrif  Lands  Act  Governing 
Transportation  of  Natural  Gas  by  Interstate  Natural 
Gas  Pipelines  on  or  Across  the  Outer  Continental 
Shdf,  Order  No.  909nA.  54  Fed.  Reg.  8301,  ID  FERC 
Stats,  k  Regs.  PraamUea  1 30348,  at  p.  31,338 
(1969). 

"Section  284.243(e)  provides  that  the  pipeline 
must  allocate  rdeased  capacity  to  the  parson 
offering  the  highest  rate  (not  over  the  maximum 
rate). 

Order  No.  636  at  p.  30,418. 


simply  be  included  in  the  capacity 
releasing  mechanism  established  under 
part  284. 

Some  petitioners**  argue  that  the 
Commission’s  determination  that  part 
157  shippers  cannot  release  capacity 
under  §  284.243  is  inconsistent  with  the 
(Commission’s  requirement  that 
pipelines  reassign  their  upstream  part 
157  capacity  under  §  284.242.**  T^ 
Ckimmission  finds  no  inconsistency 
between  these  determinations  because 
the  goals  sought  to  be  achieved  by  the 
two  sections  are  imrelated.  The  capacity 
release  mechanism  was  designed  to 
enable  firm  shippers  to  reallocate 
unused  capacity  to  replacement 
shippers  wishing  to  obtain  that  capacity. 
On  the  other  hand,  the  required 
assignment  of  upstream  p^  157 
capacity  held  by  pipelines  was 
necessary  to  implemoit  the  unbundling 
of  sales  and  transportation  service.  After 
unbundling,  firm  shippers  on  the 
downstream  pipeline  would  need 
upstream  transportation  to  obtain  access 
to  supplies  in  the  production  area. 
Without  upstream  capacity,  firm 
shippers  (m  the  downstream  pipeline 
would  have  no  means  to  transport  gas 
from  the  production  area  to  the 
downstream  pipeline.*^  The 
reassignment  of  upstream  pipeline  part 
157  capacity,  therefore,  would  have 
been  necessary  to  implement 
unbundling  fully,  regardless  of  whether 
a  capacity  release  mechanism  was  in 
place.** 

Brooklyn  Union  contends  that  since 
no  party  sought  rdiearing  of  Order  No. 
636,  wUch  stated  that  part  157  capacity 
could  be  released,  the  initial  decision  to 
permit  such  a  release  became  final  and 
could  not  be  repealed  without  a  full 
notice  and  comment  rulemaking.  The 
Ck)mmissi<m  finds  this  argument 
unpersuasive,  hi  Oder  No.  636,  the 
regulations  and  preamble  were 
inconsistent  on  whether  Part  157 
shippers  could  release  capacity,  and 
several  parties  requested  clarification  on 
this  point.**  Based  on  such  requests,  the 
Commission  can  make  modifications  in 
a  major  rulemaking,  sudi  as  this  one. 
without  embaridng  on  a  new  round  of 
notice  and  comment,  in  particular  when 
parties  have  the  opportunity  to 
comment  on  the  proposed  change.** 


"New  Eagland  Power  SoCal  Edfeon. 

"Order  No.  636^  at  p.  20.569. 

"Order  No.  636 at  p.  20317. 

"  Additionally,  the  teaaeignmimt  of  upetream 
pipeline  capacity  occun  only  once  and  ia 
permanent,  while  the  capacity  teleaeing  merhantem 
i*  an  oa-g(ring  program. 

"See  Order  No.  e36-A  at  p.  30385. 

*^Saa  Natural  Reaourcac  Dafenn  CoundL  Inc.  v. 

^  Thomas,  838  F.2d  1224  (D.C.  Or.),  cert.  dmtM,  488 


57916  Federal  Register  /  Vol.  57,  No.  236  /  Tuesday,  December  8,  1992  /  Rules  and  Regulations 


Brooklyn  Union  was  given  notice  and 
the  opportunity  in  this  round  of 
rehearing  to  contest  the  Commission's 
decision  regarding  capacity  release  by 
part  157  shippers. 

Customers  on  the  Great  Lakes 
system  ^  contend  that  denying  part  157 
shippers  the  ability  to  release  capacity 
is  inconsistent  with  Commission  Order 
No.  368  requiring  capacity  release  for 
part  157  capacity  on  the  Great  Lakes 
system  in  order  to  ration  capacity 
effectively.^”  As  the  Commission  found 
in  Order  No.  636-A,  it  will  not  decide 
case-specific  issues  in  a  generic 
rulemaking.*”  Case-specific  concerns 
should  be  addressed  in  the  particular 
proceeding  at  issue  or  in  the  pipeline’s 
individual  restructuring  proceeding. 
Rehearing  of  Order  No.  368  in  Great 
Lakes  still  is  pending  before  the 
Commission. 

Although  the  Commission  is  denying 
the  requests  for  rehearing,  the 
Commission  reemphasizes'  that  it  finds 
conversions  from  individually 
certificated  transportation  to  open 
access  transportation  to  be  in  the  public 
interest.  The  Commission  anticipates 
that  pipelines  and  their  customers  will 
be  able  to  reach  agreement  on  proposals 
for  implementing  such  conversions  and 
encourage  them  to  do  so.*^ 

Several  petitioners  seek  clarification 
of  the  mechanism  by  which  Part  157 
shippers  can  convert  to  Part  284 
transportation.*”  Some  contend  Part  157 
shippers  should  be  given  a  unilateral 
right  to  convert  at  any  time.  Others 
argue  that  the  pipeline  must  agree. 
Petitioners  also  raise  questions 
concerning  the  rate  implications  of 
conversions  since  some  Part  157 
shippers  now  pay  rates  above  those 
charged  firm  customers  under  Part  284. 
They  request  clarification  whether  the 
rates  will  be  converted  at  the  higher 
incremental  level  or  will  be  rolled-in. 

As  a  general  proposition,  the  details 
of  part  157  conversions  should  be 
worked  out  in  the  restructuring 
proceedings  so  that  the  conversions  can 
be  coordinated  with  the  other  aspects  of 
compliance  with  Order  No.  636.  Part 
157  shippers  should  notify  the  pipeline 
during  the  restructuring  of  their  desire 
to  convert.  The  Commission  will  expect 
pipelines  to  implement  such 
conversions  to  the  maximum  extent 

U. S.  688,  901  (1988);  Connecticut  Light  Sr  Power  Co. 

V.  Nuclear  Begulatory  CoBun'n.,  673  F.  2d  525  (D.C 
Cir.),  cert,  denied.  459  U.S.  835  (1982). 

^  Midland  Cogeneration:  TrensCanada. 

»»57  FERC 1 61,141  (1991). 

♦“Order  No.  636-A  at  p.  30,561. 

See  Transcontinent^  Gas  Pipe  Line  Corp.,  60 
FERC  161,388  (1992). 

♦rpsEAG;  National  Fuel;  Transco;  ULCO;  New 
England  Power;  Midland  Cogeneration. 


feasible.  However,  since  rate  and  other 
implications  of  part  157  conversions  are 
specific  to  individual  pipelines,  the 
Commission  cannot  specify  a  universal 
mechanism  for  handling  these  concerns; 
these  issues  are  more  appropriately 
addressed  in  individual  cases. 

B.  Capacity  Release 

In  Order  No.  636,  the  Commission 
added  §  284.243  requiring  open  access 
pipelines  to  establish  a  mechanism  that 
permits  firm  transportation  customers 
under  part  284  to  release  all  or  part  of 
their  capacity  to  a  replacement  shipper. 
In  Order  No.  63&>A,  the  Commission 
added  §  284.243(h)  providing  an 
exception  from  the  bidding., 
requirements  of  S  284.243  for  short-term 
capacity  releases,  modified  §  284.243(d) 
to  require  pipelines  to  post  oBers  to 
purchase  capacity,  and  addressed 
numerous  requests  for  rehearing  and 
clarification.  Except  when  necessary  to 
respond  to  petitioners’  arguments  on 
rehearing  and  clarification  of  Order  No. 
636-A,  the  Commission  will  not  repeat 
here  the  discussion  of  the  capacity 
release  mechanism  in  Order  Nos.  636 
and  636— A. 

1.  Maximum  Rate  Bids 

CNG  requests  clarification  that  if  a 
designated  replacement  shipper  under  a 
prearranged  deal  bids  the  maximum 
rate,  the  pipeline  need  not  post  the 
transaction  on  the  EBB  or,  in  the 
alternative,  could  post  the  transaction 
within  48  hours  of  the  completed 
transaction.  The  Commission  will 
clarify  the  appropriate  handling  of 
prearranged  deals  at  the  maximum  rate 
(meeting  all  terms  and  conditions  of  the 
release).  One  of  the  primary  goals  of  the 
capacity  release  provisions  was  to 
provide  timely  notice  of  all  capacity 
reallocations  and  CNG  has  provided  no 
basis  for  concluding  that  such  posting 
would  be  any  more  ourdensome  than 
posting  other  listings  of  capacity 
available  for  release.  Thus,  CNG’s 
request  for  an  exception  from  the 
posting  requirements  for  capacity 
releas^  at  the  maximum  rate  is  denied: 
under  §  284.243(d),  pipelines  must  post 
immediately  all  capacity  available  for 
release,  including  those  involving 
designated  replacement  shippers  pa3dng 
the  maximum  rate.*” 

However,  when  a  prearranged  deal  is 
at  the  maximum  rate,  and  meets  all 
other  terms  and  conditions  of  the 
release,  no  other  shipper  can  make  a 
better  bid  for  that  capacity,  and, 
therefore,  subjecting  such  a  release  to 

♦^Releases  (ailing  under  the  sbort-tenn  exception 
in  section  284.243(h)  must  be  posted  as  soon  as 
possible,  but  not  later  than  48  hours  after  the 
tiBRsaction  commences. 


the  bidding  periods  in  the  pipeline’s 
tariff  could  unnecessarily  delay 
implementation  of  the  release. 
Accordingly,  the  Commission  expects 
pipelines  to  adopt  procedures  to 
provide  for  prompt  implementation  of 
precuranged  deals  at  the  maximum  rate 

2.  Exception  for  Short-Term  Releases 

In  Order  No.  636-A.  the  Commission 
promulgated  new  §  284.243(h) 
providing  that  parties  could  arrange  for 
releases  of  capacity  of  less  than  one 
calendar  month  without  compliance 
with  the  bidding  requirements  of 
section  284.243.  Notice  of  the  release 
would  have  to  made  as  soon  as  possible, 
but  no  later  than  48  hours  after  the 
release  transaction  begins.  While 
petitioners  generally  were  supportive  of 
the  short-term  exception,  they  have 
requested  rehearing  on  two  aspects  of 
the  provision. 

a.  Length  of  release.  Several 
petitioners  request  that  the  exception  be 
extended  to  one  full  month  so  that  it 
will  conform  better  to  the  industry's 
current  practice  in  which  contracts  for 
spot  market  gas  cover  a  full  month.** 

The  Commission  denies  the  request  for 
rehearing  on  this  point.  The  short-term 
exception  was  designed  to  ensure  that 
firm  shippers  have  the  ability  to  release 
capacity  in  unforeseen  situations  when 
they  cannot  anticipate  having  capacity 
available,  it  was  not  designed  as  a 
substitute  for  the  §  284.243  bidding 
procedures  for  normal  industry 
transactions.  The  Commission  remains 
convinced  that  pipelines  can  design 
capacity  release  mechanisms  to 
accommodate  the  industry’s  standard 
monthly  contracting  process.  Indeed,  in 
most  cases,  the  Commission  expects  that 
pipelines  can  implement  capacity 
release  mechanisms  under  the 
regulations  that  will  accommodate 
releases  for  one  day  or  less  anytime 
during  a  month  and  provide  for 
consummation  of  such  transactions 
within  twenty-four  hours  of  posting.** 

b.  Prohibition  on  roll-cvers.  In 
§  284.243(h)(2),  the  (Commission 
prohibited  roll-overs  or  extensions 
under  the  exception  as  well  as  re- 
releases  of  capacity  to  the  same 
replacement  shipper  within  30  days  of 
the  first  release.  Parties  wishing  to 
extend  such  releases  would  have  to 
comply  with  the  posting  and  bidding 
requirements  of  the  rule.  The 
Commission  included  these 
prohibitions  on  roll-overs  to  protect  the 
integrity  and  allocative  efficiency  of  the 
capacity  release  mechanism  by 
preventing  parties  from  avoiding  the 

**  AGA;  Natural;  NYSESG;  Peoples  Gas. 

♦*  See  Order  No.  636-A  at  p.  30,554. 
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bidding  reqiiirenient  by  extendii^  shral- 
tenn  releasM.^ 

Several  petitioners  request  the 
Commission  to  remove  these 
prohibitions  on  roU-overs.*'  They 
contend  that  an  exigency  may  reoccur 
within  a  month,  requiring  a  re-release  of 
capacity  to  the  same  replacement 
shipper.  AGD  gives,  as  an  example,  a 
power  outage  resiilting  in  excess 
capacity  to  an  LDC  which  could  recur 
later  in  the  month. 

The  Commission  denies  the  requests 
for  rehearing.  In  the  Commission's 
judgment,  the  need  to  prevent 
circumvention  of  the  bidding  process 
should  not  be  sacrificed  to 
accommodate  the  remote  possibility  that 
an  unforeseen  situation  will  reoccur 
more  than  once  a  month.  Moreover,  the 
Commission  has  provided  flexibility  to 
accommodate  even  such  remote 
exigencies.  The  releasing  shipper  could 
release  capacity  to  another  replacement 
shipper  under  the  short-term  exception. 
As  discussed  previously,  the  releasing 
shipper  also  could  enter  into  a  pre¬ 
arranged  deal  with  the  same 
replacement  shipper  at  the  maximum 
rate.  Such  a  deal  would  not  be  siibject 
to  any  bidding  periods  and  the 
Commission  expects  that  pipelines  will 
be  able  to  provide  for  prompt 
implementation  of  su^  deals. 

Petitioners  also  contend  that  some 
replacement  shippers  require  quick 
access  to  shmt-term  capacity  on  a 
recurring  basis  and  that  the  prohibition 
on  roll-overs  would  preclude  such 
transactions  from  taldng  place.  As  noted 
above,  the  short-term  exception  was  not 
intended  to  permit  parties  to  structure 
ongoing  transactions  involving  recurring 
access  to  capacity  over  short  periods. 
Such  ongoing,  recurring  transactions 
must  be  subject  to  bidding  (unless  at  the 
maximum  rate)  and  the  other  non- 
discriminatory  requirements  of  the 
capacity  releasing  mechanism  to  ensure 
that  capacity  is  allocated  to  the 
replacement  shipper  placing  the  highest 
value  on  the  cepacity. 

Consolidated  Minerals,  on  the  other 
hand,  contends  that  the  Commission’s 
prohibition  on  roll-overs  is  not  strong 
enough  to  prevent  circumvention  of  the 
non-discriminatory  bidding 
requirements  of  the  capacity  relea!^ 
mechanism.  It  requests  stronger 
provisions,  such  as  volumetric 


'**The  CominiBsioa  found  that  prearrangcid  tfoals 
ordinarily  must  be  subject  to  the  bidding 
requirements  of  section  284.243  to  preserve 
allocative  efficiency  by  ensuring  that  capacity  is 
allocated  to  the  shipper  placing  the  highest  vhlue 
on  that  capacity.  Order  No.  636-A  at  pp.  30,554- 
55. 

ACA,  AGD.  CNG.  Northern  Stales;  PSESG;  UGI; 
UDC;  Washington  Gas. 


limitatitMis  or  further  limits  on  the 
frequency  with  which  parties  can  use 
this  process.  The  Commission  will  not 
impose  volumetric  limits  or  further 
restrictions  to  prevent  roll-overs, 
because  stKdi  restrictions  would  place 
burdens  on  short-term  releases  that  do 
not  appear  necessary  to  prevent 
circumvention  of  the  bidding  process. 

3.  Requests  for  Additional  Exceptions 

In  Order  No.  626-A,  the  Commissiim 
rejected  requests  for  exceptions  frrom  its 
rule  that  a  replacement  sapper  imder  a 
prearranged  deal  has  priority  to  released 
capacity  so  long  as  the  prearranged 
replacement  shipper  meets  the 
maximtun  price  bid.^  American 
Natural  Gas  and  Consolidated  Minerals 
reiterate  the  request  for  alternative 
priority  mechanisms,  arguing,  in 
particular,  that  providing  prearranged 
deals  with  priority  to  released  capacity 
on  capacity  constrained  pipelines  will 
result  in  an  irnfair  allocation  of  capacity. 

The  Commission  reaffirms  its  position 
in  Order  Nos.  636  and  636-A  and  will 
not  provide  for  alternative  priority 
provisions  on  capacity  constraint 
pipelines.  Such  an  exception  could 
involve  numerous  pipelines  or  portions 
of  pipelines  and  would  defeat  the 
efficiency  goals  of  the  capacity  release 
mechanism.  As  stated  in  Order  No.  636- 
A,  prearranged  deals  promote  efficiency 
by  providing  firm  shippers  with  the 
incentive  to  market  actively  their 
imneeded  firm  capacity  rather  than 
simply  posting  it  on  the  bulletin  board. 
However,  the  Commission  sought  to 
preserve  the  allocative  efficiency  of  the 
process  by  requiring  that  prearranged 
deals  be  subject  to  the  bidding 
requirements  of  §  284.243  so  that  the 
available  capacity  is  allocated  to  its 
highest  valued  use.'*° 

Washington  Gas  suggests  that,  in 
Order  No.  636-A,  the  Commission 
limited  the  use  of  prearranged  deals  to 
agreements  between  LDCs  and  end- 
users  and  suggests  that  this  limitation 
fails  to  recognize  the  LDCs  may  need  to 
enter  into  pooling  or  exchange 
arrangements  among  themselves  to 
provide  peaking  ser^'ice  or  emergency 
replacement  of  supplies  in  the  event  of 
a  force  majeure  outage.^  It  further 
requests  that  the  Commission  permit 
LCiCs  to  enter  into  such  exchange  or 
pooling  arrangements  without  EBB 
posting. 


^Order  No.  636-A  at  pp.  30,554-56. 

Order  No.  636-A,  the  CommUsion  denied  a 
similar  request  for  according  shippers  on  a 
pipeline's  firm  queue  with  priority  access  to 
released  capacity.  Order  No.  636-A  at  p.  30.555. 

^Washington  Gas  cites  die  discussion  in  Order 
No.  63&-A  at  p.  30.555. 


Washington  Gas  is  not  correct  that 
preananged  deals  are  limited  to 
arrangements  between  LDCs  and  end- 
users;  the  section  dted  by  Washington 
Gas  merely  referred  to  deals  between 
LDCs  and  end-usera  as  an  example  of 
'one  type  of  prearranged  deal.  LDCs  can 
enter  into  prearranged  deals  with  other 
LDCs  or  any  other  potential  shippers. 
However,  Washington  Gas  has  not 
demonstrated  that  so-called  pooling  and 
exchange  airangements.  or  similar 
arrangements,  are  so  different  from 
other  prearranged  deeds  that  they 
warrant  an  exception  from  the  posting 
requirements.  All  prearranged  deals  ^ 
release  of  capacity  must  either  fall 
within  the  short-term  exception  in 
§  284.243(h)  or  comply  wiu  the  posting 
and  bidding  requirements  of  §  284.243. 

4.  Terms  and  Conditions 

Order  No.  636  provided  that  releasing 
shippers  could  establish  terms  and 
conditions  specific  to  their  releases, 
such  as  the  right  to  recall  the  use  of 
capacity  under  certain  conditions,  for 
instance,  if  the  temperature  dropped 
below  a  specified  degree.”*  In  Order  No. 
636-A,  the  Commission  clarified  a 
number  of  issues  relating  to  terms  and 
conditions.  The  Commission  stated  that 
releasing  diippws  could  include 
reasonable  and  non-discriminatory 
terms  and  conditions  and  could  include 
provisions  for  determining  the  highest 
valued  or  best  bid.  The  Commissiem 
required  that  all  such  terms  and 
conditions  must  be  posted  on  the 
pipeline’s  EBB.  be  c^jectively  stated,  be 
applicable  to  all  potential  bidders,  and 
relate  solely  to  the  details  of  acquiring 
capacity  on  interstate  pipelines.”*  With 
respect  to  the  determination  of  best 
bi<k,  the  Commission  also  required  the 
pipelines  to  include  in  their  tariffs  an 
objective  and  non-discriminatory 
economic  standard  for  determining  best 
bids.  Releasing  shippers  could  avail 
themselves  of  this  standard,  but  were 
not  required  to  do  so. 

QG  contends  the  Commission  erred 
in  permitting  the  releasing  shipper  to 
establish  terms  and  conditions  for 
determining  best  bids  and  should, 
instead,  require  the  pipelines  and  their 
customers  to  craft  a  generic  set  of 
evaluation  criteria  for  determining  best 
bids.  It  asserts  that  allowing  the 
releasing  shipper  to  dictate  bid 
evaluation  criteria  will  burden  the 
administration  of  the  capacity  release 
program  and  could  lead  to 
discriminatory  conduct,  for  example,  if 
releasing  shippers  favor  their  own  end- 
users. 


■>  Order  No.  aSS  at  p.  30.4ia. 

B*  Order  No.  636-A  at  p.  30.557. 
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The  Producer  Associations  argue  that 
the  capacity  release  mechanism  should 
protect  small  shippers  and  contend  that 
Did  evaluation  should  be  done  solely  on 
the  basis  of  price  without  consideration 
of  the  volumes  bid  by  any  shipper. 

Under  its  proposal,  a  shipper  bidding  a 
high  price  for  a  small  volume  would 
receive  that  capacity  even  though 
another  shipper  bid  a  somewhat  lower 
price  for  the  entire  package. 

The  Commission  denies  the  requests 
for  rehearing.  In  Order  No.  636-A,  the 
Commission  recognized  that  a  variety  of 
releasing  conditions  might  exist  and 
that  one  methodology  for  evaluating 
bids  might  not  apply  equally  to  all 
releases.”  In  balancing  the  need  to 
permit  releasing  shippers  to  develop 
terms  and  conditions  that  would 
maximize  the  efGdency  of  their 
capacity  releases  against  the  need  to 
prevent  discrimination,  the  Commission 
concluded  that  it  would  not  prohibit 
releasing  shippers  from  developing 
objective,  non-discriminatory  terms  and 
conditions  to  determine  the  best  bid.” 
The  Commission,  however,  specifically 
provided  that  su(±  terms  and  conditions 
could  not  favor  one  set  of  buyers  or 
grant  price  preferences  or  cr^its  to 
certain  buyers.  The  Commission 
believes  such  regulations  are  sufficient 
to  prevent  undiie  discrimination. 
Applying  objectively  stated  criteria  also 
should  pose  little  administrative 
difficulty.  Because  releasing  situations 
are  so  varied,  the  Conunission  will  not 
circumscribe  the  options  of  the  parties 
by  proscribing  particular  evaluation 
methodologies,  such  as  those  suggested 
by  the  Producer  Associations. 

Other  petitioners  raise  additional 
issues  with  respect  to  terms  and 
conditions.  UGI  and  UDC  reiterate  the 
argument  advanced  on  rehearing  of 
Order  No.  636  that  releasing  shippers 
should  be  allowed  to  establish  bid 
evaluation  criteria  that  reflect  all  factors 
affecting  the  releasing  shipper,  UGI 
contends,  for  example,  that  LliCs  should 
be  able  to  establish  criteria  to  permit 
them  to  recover  the  cost  of  their  own 
facilities  that  would  become  effectively 
stranded  if  an  off-system  replacement 
shipper  acquired  the  LDC’s  pipeline 
capacity.  PG&E  contends  that  parties 
should  be  able  to  agree  on  prearranged 
deals  involving  terms  and  conditions 
that  are  not  posted  as  conditions  of  the 
capacity  release.  ANR  requests  guidance 

**  Order  No.  asaS-A  at  p.  3049a.  For  example, 
die  Commiaaion  recognized  dial  in  aome 
drcumatancaa,  ideaaing  ahippera  may  be  rdeaaing 
capadly  on  both  downMream  and  upatream 
pipelin^  Order  Na  a3a-A  at  p.  3045a  n.144. 

**The  pipdina’a  tariff  atand^  for  evaluating 
Uda  would  apply  when  the  releasing  ahipper  did 
not  specify  its  own  standard. 


on  issues  relating  to  recall  rights,  such 
as  who  will  be  responsible  for  invoking 
recall  rights  and  whether  the  pipeline 
will  be  insulated  from  liability 
associated  with  proper  recalls.  It 
requests  clarification  that  pipelines  are 
firee  to  devise  tariff  provisions  to 
determine  liability  for  imbalances 
associated  with  recalls. 

The  Commission  denies  these 
requests.  The  Commission  continues  to 
hold  the  same  position  it  stated  in  Order 
No.  63&-A.  All  terms  and  conditions  for 
releases,  including  those  providing  for 
recalls,  must  be  posted  on  the  EBB, 
must  be  objectively  stated,  must  apply 
only  to  release  of  pipeline  capacity, 
must  not  prefer  any  shipper,  such  as  an 
end-user  over  other  shippers,  and 
cannot  take  into  accoimt  the  use  of  an 
LDC’s  own  facilities.  As  the 
Commission  pointed  out  in  Order  No. 
636-A,  an  LDC  can  negotiate  a 
prearranged  deal  with  an  end-user  and 
the  end-user  will  receive  the  capacity  as 
long  as  it  matches  the  best  offer.”  Issues 
of  defining  rights  and  responsibilities 
relating  to  recalls  should  be  considered 
in  the  restructuring  proceedings  and 
included  in  the  tariff  provisions  in  the 
pipelines’  compliance  filings. 

5.  Volumetric  Bids 

Western  Resources  and  the  Producer 
Associations  request  reconsideration  of 
a  statement  in  Chder  No.  636-A  which 
they  interpret  as  forbidding  a  releasing 
shipper  frrom  accepting  bids  for  released 
capacity  on  a  one-part  volumetric  basis. 
In  Order  No.  63&-A,  the  Commission 
addressed  a  request  to  establish  the 
maximiun  rate  for  released  capacity  as 
equal  to  the  maximum  rate  for 
interruptible  transportation.  In 
response,  the  Commission  stated  that 
the  maximum  rate  for  released  capacity 
normally  would  be  the  maximum  firm 
rate  since  the  releasing  shipper  is 
releasing  firm  capacity  and  the 
replacement  shipper  is  paying  a 
monthly  reservation  charge.”  'The 
Commission,  however,  was  addressing 
the  maximum  rate  issue  only  with 
respect  to  this  common  releasing 
scenario.  As  a  general  policy,  the 
Commission  seeks  to  promote 
competition  between  pipeline  capacity 
and  released  capacity.  To  facilitate  such 
competition,  the  Conunission  vdll  not 
foreclose  released  capacity  from  being 
bid  on  a  volumetric  basis.  'The 
Commission  will  clarify  that  parties  to 
the  restructuring  proce^ngs  can 
propose  mefdianisms  that  would  permit 

**  Order  No.  63S-A  at  p.  30.559. 

■•Order  No.  636-A  at  p.  30,560. 


shippers  to  release  capacity  on  a 
volumetric  basis  if  they  choose  to  do  so. 

6.  Use  of  Released  Capacity  for 
Backhauls 

WGM  requests  clarification  that  a 
releasing  sffipper  can  release  capacity  it 
currently  uses  as  a  forward  haul  for  use 
as  a  backhaul,  if  such  use  is 
operationally  feasible.  WGM  contends 
t^t  a  backhaul  resulting  in  a  change  in 
the  flow  direction  should  be  permitted 
if  such  a  change  is  operationmly  feasible 
or  if  the  shipper  is  vdlling  to  pay  the 
cost  of  making  it  feasible. 

In  Order  Nos.  636  and  636-A,  the 
Commission  established  the  general 
principle  that  firm  shippCTS  ^ould  be 
able  to  make  full  use  of  their  pipeline 
capacity  through  release  transactions. 
Tim  Commission  used  as  an  example  a 
releasing  shipper  with  capacity  between 
the  Gulf  of  Mexico  and  New  York 
releasing  capacity  from  the  Gulf  to 
Atlanta;  this  transaction  would  then  free 
up  an  equal  amount  of  capacity  from 
Atlanta  to  New  York  which  the  shipper 
could  release  or  use  itself.”'  The 
releasing  shipper  could  release  its 
capacity  in  tms  mannm  even  though  the 
total  amount  of  gas  delivered  from  the 
two  transactions  could  exceed  its  total 
reservation  quantity  from  the  Gulf  to 
New  York.  Ihis  principle  should  be 
applied  to  capacity  release  arrangements 
between  releasing  and  replacement 
shippers  that  involve  backhavds  or 
exchanges.  The  Commis^on,  however, 
cannot  make  a  generic  determination  on 
WGM’s  questions  with  respect  to 
physical  changes  in  flow  direction, 
since  operational  questions  must  be 
determined  on  the  basis  of  the 
characteristics  of  each  pipeline. 

7.  Credits  Exceeding  Reservation  Fee 

Section  284.243(f)  provides  that 
releasing  shippers  receive  the  full 
proceeds  from  any  release.  In  Order  No. 
636-A,  the  Commission  denied  requests 
for  moffifying  this  principle  as  applied 
to  shippers  paying  discounted  rates.” 
’Three  petitioners  seek  rehearing  of  the 
Commission’s  determination  that 
shippers  holding  discounted  contracts 
should  receive  the  full  proceeds  from  a 
release,  making  essentially  the  same 
arguments  addressed  in  Chder  No.  636- 
A.”*  They  contend  that  the  pipeline 
entered  into  discounted  contracts  based 
on  specific  circumstances  in  order  to 
retain  firm  transportation  that  was  in 
danger  of  being  lost,  the  pipeline  will  be 
harmed  if  these  customers  could  release 
their  capacity  to  other  shippers,  and  the 

•■Order  No.  e3d-A  at  p.  30499  n.  191. 

••Order  No.  e36-A  pp.  30461-62. 

••Arida;  OG;  Enron. 


Federal  Register  /  Vol.  57,  No.  236  /  Tuesday,  December  8,  1992  /  Rules  and  Regulations  57910 


holders  of  discounted  contracts  would 
enjoy  an  advantage  over  shippers  paying 
maximum  rates. 

For  the  reasons  stated  in  Order  No. 
636-A,  the  Commission  again  denies 
the  request  for  rehearing.  Holders  of 
discounted  capacity  have  no 
competitive  advantage  in  the  release 
market  over  shippers  pa)dng  maximum 
rates,  since  all  finn  shippers  will  be 
releasing  capacity  under  the  same 
conditions.®®  Further,  as  the 
Commission  pointed  out,  pipelines  are 
no  worse  off  if  holders  of  discounted 
contracts  can  release  capacity;  the 
pipeline  still  receives  the  same  total 
reservation  charges  and  revenue  as  it 
did  prior  to  the  release. 

8.  Capacity  Releasing  by  Small 
Customers  Paying  a  One-Part  Rate 

In  Order  No.  636-A,  the  Commission 
clarihed  that  pipelines  offering  a  small 
customer  sales  or  firm  transportation 
service  at  an  imputed  load  factor  rate 
must  continue  to  offer  firm  and  no¬ 
notice  transportation  on  the  same 
basis.®*  Several  petitioners  request 
rehearing  or  clarification,  contending 
that  the  small  customers  electing  service 
under  a  one-part  volumetric  rate  should 
be  prohibited  firom  releasing  capacity 
under  the  capacity  release  mechanism 
of  §  284.243.®*  They  contend  that 
permitting  such  releases  would  provide 
these  customers  with  a  double  benefit  or 
would  provide  them  with  competitive 
advantages  in  the  releasing  market.  If 
the  Commission  permits  small 
customers  to  release  capacity,  the 
Northern  Distributor  Group  contends 
that  the  release  should  be  at  a  rate  equal 
to  the  pipeline’s  two-part  rate,  while 
Southern  argues  that  the  small 
customers  should  be  required  to  pre-pay 
their  one-part  rate  prior  to  releasing. 
Prior  Energy,  on  the  other  hand,  argues 
that  small  customers  should  be  able  to 
release  capacity  and  requests 
clarification  of  the  maximum  rate  for 
such  releases. 

Because  small  customers  paying  a 
one-part  volumetric  rate  are  not  pa)ring 
a  reservation  charge  to  reserve  the 
capacity,  the  Commission  clarifies  that 
they  cannot  release  that  capacity  under 
the  capacity  release  mechanism.®* 


Replacement  ihippen  will  be  able  to  bid  for  all 
available  capacity  up  to  the  aame  maximum  rate 
and  therefbra  will  have  no  incentive  to  favor  a 
release  from  a  abipper  holding  discounted  capacity 
over  a  release  frmn  a  customer  paying  the  maximum 
rate. 

*<  Order  No.  eSS-A  at  p.  30300. 

•>  Atlanta  Gas;  Northern  Distributor  (koup; 
Souttiem. 

•>Tbe  capacity  release  mechanism  was  designed 
so  that  payments  from  a  replacement  shipper  will 
be  credited  to  a  rrieasing  shipper’s  reservation 
charge.  See  section  2S4.243  (Q. 


However,  small  customers  paying  a  two- 
part  rate  including  a  reservation  fee  will 
be  permitted  to  release  that  capacity. 

The  parties  in  the  restructuring 
proceedings  should  work  out  details 
relating  to  releases  of  capacity  under 
small  customers  two-part  rate 
schedules,  including  the  development 
of  procedures  to  enwle  customers 
served  xmder  a  one-part  rate  schedule  to 
convert  to  a  two-part  rate  schedule  if 
they  choose  to  convert  in  order  to 
release  capacity. 

9.  Responsibility  for  Penalties 

Section  284.243(f)  provides  that, 

unless  the  pipeline  agrees  otherwise,  a 
releasing  shipper  remains  liable  under 
its  contract  with  the  pipeline.  In  Order 
No.  636-A,  the  Commission  clarified 
that  if  a  replacement  shipper  defaults, 
the  releasing  shipper  is  responsible  to 
the  pipeline  for  me  continued  payment 
of  reservation  charges,  but  not  for 
penalties  or  other  barges  incurred  by 
the  replacement  shipper  as  a  result  of  its 
own  conduct.®*  Arkla  requests 
clarification  that  releasing  shippers  still 
will  be  ultimately  liable  for  monthly 
surcharges,  such  as  GSR  charts,  and 
other  charges  not  the  result  of  the 
replacement  shipper’s  conduct.  CNG 
requests  clarification  that  the 
Commission  was  not  predeitin]air''ng  the 
issue  of  a  releasing  shipper’s  liability 
and  that  a  releasing  shipper  can  be  held 
liable  for  penalties  if  it  is  partly 
responsible  for  the  conduct. 

In  Order  No.  636-A,  the  Commission 
set  out  the  general  parameters  for 
determining  whether  releasing  shippers 
should  be  liable  for  penalties  and  other 
charges  in  the  event  of  defaults  hy  the 
replacement  shippers.  As  a  general 
matter,  releasing  shippers  are  ultimately 
responsible  for  items  included  in 
reservation  charges  (amounts  for  which 
they  would  be  responsible  if  no  release 
took  place),  but  are  not  responsible  for 
assessments  included  in  the  usage 
charge  or  penalties  caused  by  the 
conduct  of  replacement  shippers.  For 
example,  releasing  shippers  ultimately 
would  be  responsible  for  payment  of  a 
full  reservation  fee  and  any  GSR 
demand  surcharge  applicable  to  that  fee. 
The  parties  in  the  restructuring 
proceedings  should  craft  appropriate 
tariff  language  along  those  lines. 

10.  Contractual  Privity 

UGI  and  DDC  repeat  the  request, 
denied  in  Order  No.  636-A,  that  the 
Commission  establish  contractual 
privity  between  releasing  and 
replacement  shippers.  UIXl  suggests 
that  releasing  shippers  be  able  to 


include,  as  a  term  and  condition  of 
release,  an  indemnification  agreement 
between  the  releasing  and  replacement 
shipper.  As  determined  in  Oitler  No. 
636-A,  the  Commission  will  not  compel 
pipelines  to  require  contractual  privity 
between  releasing  and  replacement 
shippers,  since  privity  and  subrcraation 
are  matters  of  state  law  and  should  be 
governed  by  that  law  and  the  contracts 
of  the  releasing  shipper  and  the 
pipeline.®®  Releasing  shippers  can 
include  any  non-discriminatory  term 
and  condition  in  their  offers  to  release 
and  therefore  could  include  the 
requirement  for  replacement  shippers  to 
enter  into  an  indemnification 
agreement,  but  the  interpretation  of  any 
such  agreement  would  m  a  matter  for 
state  law. 

11.  Releasing  Shipper’s  Liability 

Barclays  and  Mojave  request 
clarification  that  the  capacity  releasing 
mechanism  will  not  impair  (he  ability  of 
pipelines  to  recover  their  full  cost-of- 
service.  Barclays  seeks  assurance  that  a 
project  financ^  pipeline  will  be 
protected  from  a  shortfall  in  price  and 
in  contract  duration  when  capacity  is 
reassigned.  Mojave  seeks  clarification 
that  it  will  be  able  to  tailor  its  capacity 
release  program  to  deal  with  case 
specific  issues  stemming  from  the  rate 
design  and  contracts  on  its  system  so  as 
to  ensure  its  ability  to  recover  its  cost- 
of-service. 

As  discussed  in  Order  No.  636-A,  the 
capacity  release  mechanism 
promulgated  in  §  284.243  does  not 
change  the  relationship  between  the 
firm  capacity  holder  (releasing  shipper) 
and  the  pipeline  and  therefore  will  not 
result  in  any  diminution  of  revenue 
received  by  the  pipeline.  Section 
284.243(f)  provides  that  the  contract  of 
the  releasing  shipper  and  the  p^line 
still  remains  in  fiill  force  and  effect.®® 

As  the  Commission  explained  in  Order 
No.  636-A,  the  releasing  shipper  is 
therefore  ultimately  responsible  for 
paying  the  pipeline  the  full  amount  of 
its  reservation  fee.®*  The  Commission 


**  "(Plrobobljr  than  an  bw  doctrioM  better 
eetablUbed  them  that  a  nuety  who  pay*  the  (MR  of 
another  U  endtlad  to  all  the  rights  at  the  person  he 
paid  to  enfoice  his  right  to  be  reimbursa(L’* 
Pearlman  v.  Reliance  Insurance  Co.,  371  U.S.  132, 
136-37  (1962). 

**  Similarly,  the  Commission  clarified  in  Order 
No.  B36-A  tb^  fr>r  capadty  reallocations  on  protect 
financed  pipelines  under  sections  264.14(e)  and 
284.242,  an  assignor  of  capacity  must  serve  as  a 
guarantor  of  payments  unte  tM  existing  contract 
unless  creditor  approval  of  the  assignment  is 
obtained,  srhere  necessary,  and  the  prefect  financed 
pipeline  agrees  to  release  the  assignor  fom  liability. 
Order  Na  636-A  at  p.  30.874. 

*”  Order  Na  e36-A  at  p.  30366  The  pipeline  urill 
bill  the  replacement  shipper  for  the  amount  it  bid 


**Order  No.  636-A  at  p.  30365. 
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will  connderliio^B'^* 

gpedilg  auMgna  ta-th»  nsttaeturiag 

prooMdiiigg.fbr  Mchrp^Mlilia. 

12.  Intbrruptible  Rata  Dasigp 

In  Ordv  Noi  a3ft»-A,  tfaa  OaTimiiMinn 
addresaad  iaMteangarding’tlw 
devslopinMil  of  a  nta  de^a  for 
inteiraptibletran8poitatiim>aftardia 
im  plamentatioifc  of  a  capacity  lalbaae 
mechanism.**  The  Commiaaton 
traditionally,  has  requirad  tli^  a  pipalhia 
recover  a  cartein.  amount  oft  fixed  coals 
(its  Mvanue'.rBsponsibilitjd  &oni 
intemiptibla  tmn^)oitation  baaed  mca 
proieat^  laveliQf  intenuptihle 
throughput.  On  raheatingof  QrderNa 
636v  sevami.  Duties  weroboonoemed 
about  thadifficulty  in  accurataly 
projecting  interruptible  throu^putand 
revenue  respcmsiUlity  when  the 
pipelines  and  their  customers  have  bad 
no  experience  with  tfaeefihctof  capacity 
releasiiig  on:  file  throughput  levels  for 
intoTuptible  transportation.  The  release- 
of  firm' capacity  al^  may  affoet  tiie-rates 
charged  fK'intermptibie  ttanspwtation 
since  the  eompetitimi  from-rel^sed 
capacity  might*  require  the* pipelines  to 
ofier  greatar  discounts  for  inturuptiblO- 
transportmion^thui  disy  hadin  tibe 
past'.*®^ 

In  Order  No.  S36-d^.  the  Gommission 
found  that  promoting,  competition 
between  rejeased  and  interruptible 
transpoitation  wav  an,  important  policy 
objective.  The  Commission  recognized 
that  competition  between  releas^  firm 
and  interruptible  trairsportation, 
together  with-tfae  potential  use  of 
seasonal  contract  demuids,  could  affect 
the  level  of  interruptible  transportation- 
and  provided  thsd  the  throughput  mix 
between  interruptible  and  firm 
transportation  should  be  considered  in 
the  restructuring  proceedings.^  In 
handling  fiiis  issue,  the  Commission 
stated  thatthe  parties  to  the 
restructuring  proceedings  could 
consider  a  variety  of  approaches,  such 
as  agreeing  on  an  appropriate  level  of 
throughpuT  for  interruptible 

ior  the  reservation  fee  (to  be  credited  to  the 
releasing  shipper)  and  for  the  applicaUe  usage  fee. 
For  ancounting  purposes,  the  pipeiiae  biU  to  the 
releasing  shipparshoMld.-reflect  a  sunultaneous 
credit  to  theTnleasing  shipper  far  thereearvatioa  fee 
billed  to  the  repiacemept  shipper.  If  the 
replacement  shipper  defaults,  the  pipeliiw  veil  bill 
the  releasing  shippar  far  tha  unpaid  amount  on  the 
nextbUL 

"Ordat.No:  S3S>-A  at  pp,  30,SS2>-63. 

"For  examida,  iC-tfae  prnpctod-revenne. 
responsifatUly  for  iitternapUble  transportaticni  weto 
hi^er  than  actual  ascpetim:e,  thepipalina  might' 
not  racoyorlhe  Hxed-ooati  aseiyied  to  intacrapiible 
transpoUMlon.  Qhi  tfaaoSber  ha^  if  tha  prai)tiiuian 
were  too  low,  the  pipelirMoonULraocnrer  much 
mme  than  the  oosttaUacaiad  to  the  iniamiplible 
service. 

^oOnfeaNo.  e36-A  at  p.  30,563. 


transpertatioir  m  80ine*typvof  revonuo 
cradltiiig-nioehanim.  AUnou^  not 
mandating  Ae  sdoptiao  of  any* 
technique,  tfie  Gomraissibn  providediaa 
outlinvof  a  potential-revenue  cmditing 
approach  under  which  the  pipeline, 
would  allocate-no'Gosta  oorrevoiue 
responrtbilitytointerBuptlble  service, 
but  would' 6i^it'finn*diippms  with 
interraptible  revenue  gaaerated.  The 
firm  shippwe  would' receive  the  credit 
because  under  tfaieallocadon  ofcosts, 
the  firm  rate  would  recoveeail-the  fixed* 
costs  of  the  pipeline. 

Several  petitioners  contend  that  the 
Commission  ened^iiueven  suggesting- 
that  a-revenueereditiiig'inechanism 
might  be-appropriato-  for  deaUng  with 
the  difficulty- of  projecting. interruptible 
revenues:'^ They'cantena- that  revenue 
crediting  is  inccmsistent  with 
§  284-.7(d)(2)  of  the  Gornmission’s 
regulations,  udiich- provides  that  rates 
must  be  designeff  to  recover  costs  on  the- 
basis  of  projeeted-imits  ofswvice.  They 
assert  that  revenue  auditing  .conflicts' 
with  the  purpose  ofthis  section^ 
because  it  ptovictes  the  pipeline  with  no 
incentiVeto  provide  theservice;  LILCO 
argues  that  interruptible  transportation 
should  besubject  to  the  same  posting 
and  bidding' requiremmts  as  released 
capacity  to  ensure-ffiet  neither 
interruptible  nor  released  capacity  will 
have  an  inherent  advantage  over  die- 
other-service.  Although  not  rnitirely- 
clear  horn  its  comments,  LILCO  appears 
to  propose  that  pipelines  be  obligated  to 
selMnterruptible  service-to  the  highest 
bidder,  rather  than  being  able  to 
selectively  discount. 

The  petitioners  requesting  rehearing 
have  not  been  aggrieved  by  the 
suggestion  thatthe  Commission  would 
consider  a  revenue  crediting  approach 
proposed  in  a  specific  restructuring 
protseding.  In  implementing  its 
regulations,  the  Commission  will  not 
adopt  rigid  rate-making  methodologies 
that  fail  to  reflect  the  reality  of  the 
market  or  the  intent  of  its  regulations. 
When  the  Commission  permitted 
discounting  of  interruptible 
transportation,  it  had  to  adopt  rate¬ 
making  methodologies  for  projecting 
revenue  responsibility  that  would  not 
penalize  the  pipeline  for  discounting- 
interruptible  serviceu^^  The  Commission 
suggested  a  rimilar  revenue  crediting 
mechanism  as  a  means  of  dealing, with 
the  difficulty  of  estimating 
discounting.^*  The-Commission  will  not 
foreclose  the  parties  in  the  restructuring 

Arcadian;  ConEdi  Industrial  Qroups. 

72  See  Astodatad  CasDisthbulon  vi  FBHC,  8X4 
F.2d  S81.  lOlZ  (a&Cir..l9S7),  osrt.  daiuad,.4SS. 
U.S.  1006  (1086). 

72lntwslate  Natural  Gas  Pipeline  Rate  Design-,  47- 
FERC  161,295.  at  pp.  62^96-07  40(108^ 


proeeedihgB  fiom  oomitlerhig-mvenue 
craditing-or  other  approaches,  sindi  as 
ULCO’s  proposal  for  bidding-co 
intwmptihle  transportation;  os  methods 
for  deauin  wifit  the  uncratsdnties 
resultihg-fronr  die^implementstion  of  a 
capacity  releasing  mechani8ai.^If  thn 
Commissicm- adopts  a> revenue  crediting 
or  other  approatm- in  a  pipeline*^ 
compliance  filing;  itwilf  reevaluate  any. 
such  mechanism- in  the- pipeline's  next' 
rate  case  after  the  parties  have 
experience  withicapact^  relaasihg, 

(fester  requests  clarincatibn  that 
under  a  potential  revenue  crediting 
approadi  the  pipeline  would  not  Irave 
to  credit  firm  dippers  for  the  portion  of 
interruptible  revenue-refibctingits 
variable  costs  (usem  chaiwh.Tlie- 
CommissiaKu^lclaiify  that  the, 
revenue  credit  should  apply  only  to  the. 
extent  that  revenues  fitiin  interruptible 
transportation  recover  costs  allocated  to 
firm  transportidion.  Pipelines  would  be 
able  to  retain  the  usage  component  of 
the  interruptible.rate  so  long  as  the 
usage  charge  is  calculated  on  ffie  basis 
of  total  throughput'. 

13s  AdministtEativft  Issues  Involving- 
Capaoity  Release 

a.  Electronic  bull^h  boeaxt  Ita  Older 
No.  636,  the  Commission  required  that 
pipelines  conduct  their  capacity  release 

rograms  through  electronic  bulletin 

oards  (EBBs).  fo  Ordbr  No.  636-A,  the 
Commission  directed  the  pipelines  to 
provide  for  interactive  EBBS  in  their 
compliance  filings  or  to  provide  a 
reasonable  explanation  of  their  inability 
to  do  so.^  The  Commission  further 
encotkraged-the  industry  to  develop 
uniform  standards  and  conventions  for 
EBBs  and  committed  to  establish  a 
technical  conference  to  determine  the 
industry’s  progress  in  developing 
interactive,  user-fiiendly  EB^  and 
uniform  EBB  standards. 

Williston  and- ANR  request’ 
clarification  of  the  requirements  needed- 
to  make  EBBs  interactive,  since  they 
claim  capacity  release  is  not  simply  a 
transaction  between  the  releasing  and 
replacement  shipper,  hut  requires  some 
pipeline  involvement.  ANR  suggests 
that,  in  certain  situations,  transactions 
could  be  consummated  on  the  EBB 
without  any,  or  with  limited,  pipeline- 
intervention. 

The  Cfonunissioa  did  not  seek- to 
define  the  precise  parameters  of  an 
interactive  EBB,  believing  that  the 

7*  In  response  to  LIlX^O’s  request  'lhat 
interruptible  capacity  ba  sabjact  to  the  satsa  posting 
requirements  as  released  capacity,  the  Commisaion 
noteattaol  §-284«9tb)(3)  fe  (4)  aire^y-requirea 
pipelineaiO'pfBat.iniiatmaUon'abettl-iiitemiptibia 
service  oaan  EBB, 

7»  Order  No.  636-A  at  p.  3e;349i-3a 
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industry,  through  the  restructuring 
proceedings,  is  in  the  best  position  to 
reach  such  determinations.  As  a  general 
matter,  the  Commission  expects 
pipelines  to  provide  EBBs  that  will 
permit  posting  of  capacity  available  for 
release  and  bids  for  that  capacity 
directly  on  the  EBB,  and  electronic 
confirmation  of  the  completed 
transaction  on  the  EBB.  The 
Commission  envisions  that,  in  the  near 
future,  all  pipelines  should  be  able  to 
provide  for  entire  transactions  to  take 
place  using  EBBs,  including,  for 
example,  electronic  contractual 
consummation  of  completed 
transactions. 

UCI  and  the  Industrial  Groups  argue 
tliat  EBBs  are  the  key  to  capacity 
reassignment  and  that  the  Commission 
must  take  action  to  ensure  that  EBBs  on 
different  pipelines  are  coordinated. 

They  urge  the  Commission  to  defer 
mandatory  bidding  through  EBBs  until 
a  coherent  national  or  regional  EBB 
policy  is  established.  UGI  reasserts  its 
position  that  facilities  and  personnel 
running  the  EBB  should  be  separate 
horn  those  used  for  managing 
interruptible  transportation  to  ensure 
that  the  pipelines  do  not  abuse  the  EBB 
process  for  competitive  purposes. 

The  Commission  will  not  defer  the 
requirement  for  conducting  capacity 
release  transactions  throu^  an  EBB. 

The  capacity  release  mechanism  is  an 
integral  part  of  the  restructuring 
required  by  Order  No.  636  and  therefore 
must  be  implemented  at  the  same  time 
as  the  other  requirements  of  Order  No. 
636  to  ensure  that  the  parties  have  a 
mechanism  for  reallocating  capacity.^* 
While  the  Commission  believes  that 
EBB  technology  and  coordination  may 
improve  over  time,  it  is  convinced  that 
the  pipelines  currently  have  the  ability 
to  develop  effective  EBBs  and  capacity 
release  mechanisms.  The  Commission 
also  believes  that  the  industry,  not  the 
Commission,  is  in  the  best  position  to 
develop  the  specific  technical  standards 
for  EBBs  and  for  coordination  among 
EBBs.  The  Commission  considers  its 
most  effective  role  as  facilitating  the 
process  of  improving  EBBs  by  bringing 
those  with  the  technical  expertise 
together  in  a  technical  conference. 

The  Commission  adheres  to  its 
determination  in  Order  No.  636-A  that 
separation  of  EBB  personnel  is  not 
necessary  to  prevent  the  pipelines  from 
giving  undue  preference  to  their  own 

As  discussed  in  Order  No.  636-A.  the 
Conunission  will  not  permit  reallocations  of 
capacity  to  take  place  without  compliance  with  the 
posting  and  bidding  requirmnents  of  section 
284.243  to  ensure  that  capacity  reallocations  can  be 
effectively  monitored  for  possible  undue 
discrimination.  Order  Na  636-A  at  pp.  30.552-53. 


interruptible  transportation.  As 
discussed  in  Order  No.  636-A,  the 
Commission  has  taken  a  number  of 
steps  which  it  believes  are  all  that  is 
currently  needed  to  address  this  issue.'^ 

b.  Implementation  of  releases.  ANR 
and  CIG  request  clarification  that 
pipelines  can  adopt  procedures  for 
capacity  release  that  provide  sufficient 
advance  notice  to  accommodate  the 
pipelines'  contract  administration 
process.  The  Commission  is  not  sure 
whether  these  requests  apply  to  releases 
under  the  short-term  exception  or  under 
the  general  bidding  requirements  of  the 
capacity  release  mechanism. 

With  respect  to  the  short-term 
exception  under  $  284.243(h),  the 
Commission  adopted  this  exception 
specifically  to  avoid  any  impediments 
to  short-term  releases  of  capacity  and 
therefore  the  pipelines  should  not  adopt 
any  procedures  that  would  interfere 
with  the  execution  of  releases  under  the 
short-term  exception.  With  respect  to 
releases  imder  tne  general  provisions  of 
§  284.243,  the  Commission  reiterates  its 
position  in  Order  No.  636-A  that,  in 
most  instances,  pipelines  should  be  able 
to  provide  proc^ures  to  accommodate 
short-term  releases  on  the  EBB  so  that 
release  transactions  can  take  place  for 
one  day  or  less  any  time  during  the 
month  and  that  such  transactions  can  be 
finalized  within  24  hours.'”  Pipelines 
must  justify  any  provisions  that  do  not 
meet  this  standard.  In  Order  No.  636-A, 
the  Commission  suggested  that  the 
parties  to  the  restructuring  proceedings 
consider  pre-qualification  for 
creditworthiness  as  a  means  to  expedite 
releases,'”  and  they  similarly  should 
consider  appropriate  mechanisms  for 
dealing  with  contract  execution  and 
other  issues  so  as  to  ensure  a  viable 
capacity  release  mechanism. 

c.  Administrative  fee.  In  Order  No. 
636-A,  the  Commission  provided  tliat 
pipelines  could  not  recover  the  costs  of 
operating  their  capacity  release 
programs  through  a  separately  stated 
administrative  fee,  but  instead  should 
include  the  fixed  costs  of  their  programs 
in  their  rates.  The  pipelines,  however, 
could  charge  a  fee  for  using  the  EBB  that 
reflected  the  variable  costs  of  such 
use.”°  In  addition,  the  Commission 
required  that  pipelines  must  permit 
posting  on  the  EBB  of  offers  to  purchase 
capacity  and  stated  that  the  shipper 
posting  such  offer  would  have  to  pay 
any  posting  fee  required.®* 

Order  No.  636-A  at  pp.  30.563-64. 

Order  No.  636-A  at  p.  30,554. 

'‘Order  No.  636-A  at  p.  30.556. 

“Order  No.  636-A  at  p.  30.564. 

*'  Order  No.  636-A  at  p.  30.565. 


CIG  and  Tenneco  request  rehearing, 
contending  that  the  Commission  should 
permit  a  separately  stated 
administrative  fee  for  using  the  EBB  that 
covers  fixed  and  variable  costs  so  that 
only  shippers  making  use  of  the  EBB 
would  pay  the  costs  of  providing  the 
service.  ANR  and  CNG  request 
clarification  that  the  separately  stated 
usage  fee  reflecting  variable  costs  would 
be  barged  to  the  users  of  the  EBB,  not 
through  commodity  rates.  CNG  also 
requests  clarification  that  the 
Commission’s  reference  to  a  posting  fee 
for  offers  to  purchase  capacity  refers  to 
the  separately  stated  usage  fee  for  use  of 
the  EBB. 

The  Commission  required  the 
pipelines  to  recover  the  fixed  costs  for 
operating  the  capacity  release  proaam 
through  their  rates  to  ensure  that  me 
market  for  released  firm  capacity  was 
not  unduly  burdened  by  high  rates  for 
using  the  EBB  and  thereby  placed  at  a 
disadvantage  to  interruptible  capacity. 
The  Commission  continues  to  find  this 
rationale  persuasive  and  therefore 
denies  QG's  and  Tenneco 's  requests  for 
rehearing.  The  Commission  reiterates 
that  the  pipelines  may  charge  a 
separately  stated  usage  fee,  reflecting 
only  the  variable  costs  of  usage,  charged 
to  those  using  the  EBB.®^  The 
Commission  clarifies  that  shippers 
posting  offers  to  purchase  capacity  can 
be  charged  only  ^e  same  usage  fee 
assessed  other  users  of  the  EBB. 

14.  Retention  of  Capacity  Brokering 

In  Order  Nos.  636  and  636-A,  the 
Commission  concluded  that,  with  the 
adoption  of  a  capacity  release 
mechanism,  it  should  not  approve  new 
individually  authorized  capacity 
brokering  and  other  capacity  assignment 
certificates.  In  addition,  in  a  separate 
order  issued  April  8, 1992,  the 
Commission  amended  the  terms  and 
conditions  of  existing  capacity 
brokering  and  other  assignment 
programs  to  conform  to  the  capacity 
reallocation  mechanisms  adopted  in 
Order  No.  636.®® 

The  AGA  ar^es  that  the  Commission 
should  allow  me  parties  to  the 
restructuring  proceedings  to  develop 
workable  alternatives  to  capacity 
releasing  under  the  rule  and  not  ban 
programs  similar  to  capacity  brokering. 
The  AGA  concludes  that  “where  state 
commissions  are  actually  regulating,  or 
seek  to  regulate,  capacity  brokering,  it 
would  be  beneficial  to  allow  capacity 

“  Pipelines  nsod  to  demonstrate  that  the  costs 
included  in  the  EBB  Usage  charge  reflect  only  the 
variable  costs  of  customers'  use  of  the  EBB. 

“  Algonquin  Gas  Transmission  Ca,  59  FERC 
161.032  (1992),  reb’g  denied.  60  FERC  161,113 
(1992). 
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brokarin^  programs  to  demtlopunder' 
state  poDvisWk”  **■ 

For  the  reasonegivm  in  Qrdw  Nos. 

636  end  636>Aaiiii  in  thsiAlganquin 
Gas  Transmiaaiim  Co.  oidais 
and  Angnat  3t,  lft92.**  the  tlommiaaion 
denies  AGA*e  ro<piest  for  raheeringb  fait 
brief,  the  CnmmiaaicmbBUe¥e8tfaat 
exclusive  federal  rag|ilatiantaf<intersttt» 
capacity  asaignmwit  prograins.ia 
necesaary  tDastahliah-a  uniform- 
capacity  resllocation  program^,  which- 
the  Commission- can- monitor  to  msiiro* 
that  the  secondary  tiianspoitation> 
capacity  market  operates  without 
diseriminatioii. 

15.  Buy/Sell  Arrangements 

Ihe  Commissian  concluded  in  El 
Paso.Natural  Gas  Co.  that  it  has 
jurisdiction  oum-buy/sall  anangemmits 
where, .for  example,  an  LDCpurchases 
gas  in  die  productiontarea  faxim  an.  end 
user  or.  merchant  designated  by  an  md 
user.  ships  the  gas  (m  its  (the  LEIG’s) 
own  capadtu,  wd  salla-tha  gas  to  the 
end  user  at  the  retail  dalivwy  point^  In 
Order  Nos.  636  and  636-A,  the 
Commission  smncluded  th^  as  of  the 
effective  date  of  a  pipeline.*s  compliance 
with  Order  No.  636.  no.new  buy /sell 
arrangmnwitcaa  be  consummated  and 
all  allocations  of  capacity,  must  be  done 
imder  the  capacity  releasing 
mechanism. 

PSE&G  asks  the  Commission  whether 
the  Commiaaion’s  ban  applies  only  ta 
UDCs  or  also  applies  to  marketers  and 
producers.  The  Commission  concludes 
that  the  prospective  ban  on  buWsell 
arrangemente  qiplies  taall  holders  of 
capacity  on  an  intnrstate  pipehne  for  the 
reasons  set  forth  in  El  Paso,  supra.  The 
Commissimi  sees  no  diSsrence  between 
LXOs  and  odier  capacity  holders  with 
respect  to  the  Conunission’s 
determination  “that  to  permit  the 
coincidence  of  buy/selL  transactions 
with  capacity  realloc^on  under  the 
mechanism  establi^ed  in  Order  No. 

636  would  intorfere Avith  our  objectives 
in  creating  a  nationaliy  uniform 
[capacity  release]  program”®^ 

16.  Jurisdiction.  Over  Municipalities 

In  Order  Na  636>^A,  the  Coramissian 
concluded  that  while  municipalities  are' 
beyond  the  juriadictiQn  of  the 
Commissiem,  they  may  release  capacity 
on  a  pipeline  only  1^  complying  with 
the  proeeduras  pertinent  to  the 
pipeline's  reiaasing  mechanism  because 


**PaUtion  at  4. 

**  S9  FSRC  teivossaod  60  Fsui  tst^u^dsez}. 
**59'R3iCiei.OS1  (19M).  amhrdeayiitg.i^t*g 
and  ckuifying  pnar  or^  aot'BICy  Suit?  (19^, 
appeal  dbatoiatfe  Wtodemtd  Bjmgy  St-Matkitiag 
Co.  V.  FSBe,Hoi  go^rsas  (aC  OiE.  Aug.  13^  lSCE)j 
"60  FERC1  61417  at  p.  61.354. 


the  conditions  (^thripnagtam^pertein  to. 
the  mechanira-oftfaa'ieleaaa-ly^and 
through,  thttpipeline.. 

The'APGAoidGitiaenftGaB'aMk 
rehearing  of  thB'Commis8ian’e> 
conclusion  that  municipalitiaa-muat. 
comply  with  the  retpiirementa  of  & 
pipeline’s  capacity  velease-progEmn. 

Th^  argue  that  the  Commiasum  has 
exceedediits.authoiity.  under  the.NGAr 
because  a  municipalily  ia  not  a  natural 
gas  company,  aedafin^ui  NGA  section 
2.  They  add  that  thnCommiasion  has 
expies^y  held  in.  two  orders  v4th 
respect  to.capacity  brokeiing-that 
municipalities  an.not  subject  to  the’ 
Commission’s  NGA  jurisdiction.®®  They 
maintain  thattha  difforence  between 
capacity  brokering  and’ releasing — that' 
is.  that  under  the  former  assignments 
may  be  effected  directly  while  under  the 
latter  may  only  be.eB'ected' through  the 
pipellne-^oes  notmodi^-the  NGA’s 
exemption  for  municipalities.  The 
APGA  maintains  that  municipalities 
may  release  capacity  without  rostriciion. 
on  the  cxintractual  price  negotiated  or 
the  ciioica  of  buyer.  Citizens  Gas 
exmtends  that  municipalities  may  not  be 
subjected  to  Commission-action  that 
would  restrici  substantially  their  ability 
to  release,  including  by  implication  buy* 
sell  agreements. 

The  Commission  deniesrehearing.. 
While  the  Commission  has  no  NGA 
jurisdiction  over  municipalities  as  gas 
sellers  or  transporters,  die  Cennmission 
has  exclusive  preemptive  jurisdiction. 
over  access  to  interst^e  pipeline 
capaenty.®”  The  Gommissfon’s  authority 
over  transportadon  by  a  pipeline  under 
the  NGA  includes  the  eligibility  criteria 
for  beexuningn  shipper.®®  The 
Commission  sees  this  as  no  difierent 
from  its  authority  to  determine  terms 
and  cx)ndidonsof  servic3B,  which  the 
APGA  concedes  municipalities  shcnild 
abide  by.®^  Whether  the  shipper  is  a 
natural  gas  compmiy  iu  irrelevant  to  the 
Commissiem ‘S  plenary  authority,  over 
access  to  interstate  pipeline  capacity 
under  the  NGA. 

The  cases  cdted  by  petitioners  are  not 
on  point  It  is  true  that  they  hold  that 
mcmidpalities  need  not  be- certificated 
in  a'capacuty  assignment  progretm  and 


**Texas  Baatani  Tlran«mi»«on  Corp..  51  FERC 
161,170  ()9S^,  Taxac-Gas  TrusmiMioiiC^iup.,  53 
FERC  Iai40atl991). 

**See  the  dlseuatioa  io  El  Paao  Natuial  Cat  Co., 
60  FERC  1 6141?at  p.  61.384  (1992). 

^Cf.  Mlstissippi  HiverTeansmistion  Corp.  v. 
FERC.  969  F.2d  1215. 1217  (D.C  Cir.  1992)  (TIm 
(Commission’s  authority  over  the  trmisport&tion  of 
gas  in  connection  with  an  unregulated  Uuect  sale 
”18  beyond  dispute. *3 

Cf.  FPCv.  Louisiaua  fVtwer  &  Ugfil  Co...40a 
U.S.  621  (1972)  (The  Commission  bat  authority 
over  curtailment  progmns  under  iU  )tuisdlction 
over  iranapoitatiroi). 


that  they  needinot'ccniiply'with 
conditioi»>impoMd  upon  program 
paiticdpuitMB  traa^porterSi  Hbvrevw,  w 
the  Commiseion-con^ded'iii'OrderNb^ 
636-A,  those  (»aee  are  not  controlling’ 
whan  the  Commissiem  bas  aNerdsed  ite 
authority'toreqaire>that  relbaseebe 
effected  by  anef  through  thepipeline;  fai 
that  event,  the  capacity  releufaig 
mechanism  indtsendiety  must  be 
compUiad  with,  just  aeemuniuipallty 
must  comply  any  othm’  pipdine 

term  or  Gcmmtion  cif  service.  To  allow’ 
municipailtilBS  to  freelmioe  their 
releasing  wcmlcf  not  be  in  harmony  vrith 
the  (^n^ssion's  goals  of  e  uniform 
capacity  recdlcxcadon  program  to* 
eliminate  discriminadbn  in  the 
assignment' of  pipeline  capacity.  Of 
course,  themunicnpalities  are  not 
c»vered’by  the  Commission’s  grant  of  a 
limited  jurisdiedon  certificate  iir 
§  284.243(g)  of  the  Commission's 
reflations. 

Finally;  to  grant  APGA’s  request 
wouldicreate  a  regulattny  gap  that 
would  fiustrate  tte  non-discrimination 
feature  of  Order  No.  636.  Most 
municipalities  ue  self-regulated  {i.e., 
not  subject  to  state  commisdon 
authorityji  To-grant  APGA’s  request 
would,  ^wefore,  creete  a  edass  of 
shipper  controlling  acxess  to  interstate 
capacity  without  either  federal  or  state 
commission-review.  This  regulatory  gap 
would  give  municipalides  a  competitive 
and  otherwise  non-market  advantage 
overall  other  shippers:  Simply  put  die 
fundamental’premise  ofcapiacdty 
releasing— to  ensure  non-chscrimihatory 
access  to  the  secondary  transportation, 
market — ^wouid'be  undermined! 
Allowing  such  a  regulatory  gap  to  exist 
in  regulatcny  acx»s8  to  the  interstate 
market  is  not  in  the  public  interest 

C.  Upstream  Capacity-Assignment. 

In  Order  No.  636;  the  Commission 
adopted  new  section.284.242  of  its 
regulations,  whicdi  provides  that  open- 
acxess  pipelines  must  allow  firm 
transportation  cnistomers  of  downstream 
pipelines  to  acquire  capaedty  cm 
upstream  pipelines  held  by  downstremn 
pipelines.  Tne  main  issues  raised  ere 
whether  bundled- sales  cnirtomos 
should  have  a  priority  in  acquiring 
upstream  capadty  and-whetiier 
downshreara  pipelines  can  retain 
upstream  capacity. 

1.  Priority  for  Bundled  Sales  Customers 

UDC  argues  that  the  Cfommissfon 
must  amend'S'  264.242  of  the  regulations 
to  state  affirmatively  that'  firm  ^es 
customers  of  a  pipeline  ha.va  first 
priority-  to  allorationr  of  upstream 
transportation-’ capacity  form^ly  used' to 
providn-tbvpipeline'S'bundfod  salh 
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service.  It  states  this  will  reflect  Order 
No.  636-A’s  statement  that  “aistomers 
of  doMmstream  pipelines  have  priority 
access  to  upstream  transportation  and 
storage  capacity."  UGI  also  argues  that 
§  284.242  should  be  amended  so  that  the 
phrase  “without  undue  discrimination’* 
does  not  compromise  converting 
customers’  priority  rights  in  the 
allocation  of  all  upstream  capacity  and 
storage.*^  UGI  maintains  that  this  right 
is  necessary  to  continue  the  level  of  firm 
deliverability  embedded  in  converting 
sales  customers’  prior  sales  contracts. 

The  Commission  clarifies  that  current 
bundled  firm  sales  customers  of 
downstream  pipelines  have  a  priority 
right  during  tne  restructuring 
proceeding  over  other  pipeline 
customers  to  upstream  transportation 
and  storage  cafwcity  to  the  extent  that 
capacity  is  needed  to  maintain  their  pre¬ 
restructuring  level  of  maximum  daily 
entitlement  to  service.  This  is  not  an 
absolute  right  because  there  may  be 
circumstances  where  upstream 
transportation  or  upstream  storage  or 
both  are  not  necessary  to  maintain  the 
downstream  pipeline  customer’s  level  of 
maximxun  daily  entitlement.  This 
parallels  the  Commission’s  conclusions 
in  Order  No.  636-A  that  current 
bundled  firm  sales  customers  have  a 
priority  right  to  the  storage  necessary  to 
maintdn  their  level  of  maximum  daily 
entitlement  to  service  and  that 
customers  that  converted  earlier  were 
able  to  do  so  without  access  to  storage. 

If  upstream  capacity  or  storage  is 
available  after  bundled  firm  sales 
customers  elect  their  levels  of  capacity, 
the  pipeline  must  ofier  and  allocate  the 
remaining  capacity  among  all  its 
shipper^on  a  nondiscriminatory  basis. 
That  is,  cuurrent  system  users  other  than 
bundled  firm  salM  customers  have  no 
priority  over  new  transportation 
customers  fm*  upstream  transportation 
and  storage  capacity  that  is  not  selected 
by  cmrrent  bundled  firm  sales 
customers. 

The  Commission  vdll  not  amend 
section  284.242  because  this  is  a 
capacity  allocation  matter.  The  priority 


•^Order  Na  B3e-A  at  p.  30.368.  UDC  also  states 
that  ‘‘Order  No.  636-A  dailfied  diat  cnireDt 
bundled  Brm  sales  customers  of  pipelines  have  a 
priority  right  to  upstream  and  storage  necessary  to 
maintain  dieir  level  of  maximum  didly  entitlement 
to  service.  uriMtbar  or  not  they  elect  no-notice 
transportation  service.'*  Petition  at  15.  However, 
Order  Na  636-A  at  the  dted  text  referred  only  to 
downstream  storage.  Order  No.  636-A  at  p.  30,578. 

Section  284.242  provides  as  follows;  An 
interstate  pipeline  that  offers  transportation  service 
on  a  firm  bads  under  Sulq>art  B  or  G  of  this  part 
must  offer  without  undue  discrimii;ation  to  assign 
to  Hs  firm  shippers  its  firm  transportation  capacity, 
including  contract  storage,  on  all  upstream 
pipelines,  wfaetlMV  the  fom  capacity  b  authorized 
under  part  284  or  pal  157. 


for  bundled  firm  sales  customers  does 
not  contravene  the  requirement  that  the 
downstream  pipeline  oflsr  its  upstream 
capacity  without  undue  discrimination 
because  the  allocation  priority  is 
reasonable  when  necessary  to  preserve 
the  bundled  firm  sales  customer’s  level 
of  pre-restructuring  maximum  daily 
entitlement  upc«i  conversitm  to 
unbundled  service. 

2.  Retention  of  Upstream  Capacity  By 
Pipelines 

The  Commission  previously  denied 
requests  that  pipelines  be  permitted  to 
retain  capacity  on  their  own  systems 
downstream  of  the  point  of  unbimdling 
on  their  systems.  ANR  seeks  rehearing 
of  the  Commission’s  statement  that  a 
downstream  pipeline  holding  capacity 
on  upstream  pipelines  may  not  perform 
a  sales  service  at  the  interconnection 
with  an  upstream  pipeline.  It  argues  that 
a  pipeline  will  be  unable  to  compete 
with  other  merchants,  that  it  will  be 
precluded  from  selling  gas  supply  under 
contract,  and  will  be  forced  to  buy  out 
marketable  gas  supplies  with  little  or  no 
leverage.  It  adds  that  its  suppliers  will 
demai^  the  higher  market  price  from 
ANR’s  former  customers. 

Natural  refers  to  Order  No.  636-A’s 
prohibition  on  downstream  pipelines 
holding  capacity  on  upstream  pipelines 
as  properly  interpreted  to  mean  that  a 
pipeline  sales  division  cannot  retain 
upstream  capacity  on  a  preferential 
basis.  It  is  concerned  that  Order  No. 
636-A  could  be  interpreted  to  preclude 
the  pipeline  sales  division  from  holding 
any  capacity  on  other  pipelines 
upstream  of  the  point  of  unbundling, 
which  would  freeze  it  out  of  access  to 
significant  supply  areas  during  the 
restructuring  proceedings. 

UGI  argues  that  the  Commission 
should  allow  downstream  pipelines  to 
show  that  it  is  necessary  for  ^em  to 
retain  title  to  upstream  capacity  to  meet 
their  existing  finn  tran^mrtation 
obligations  to  their  customers  for  both 
peak-day  entitlements  and  quality  of 
service.  UGI  maintains  that  the  quality 
of  service  provided  by  Columbia  Gas 
Transmission  Qunftany  Mrill  likely  be 
lower  than  it  is  now  if  Columbia  must 
assign  its  over  80  interconnections  with 
upstream  pipelines  on  a  piecemeal 
basis.  Arkla  contends  that  downstream 
pipelines  should  be  able  to  retain  title 
to,  but  not  the  use  of,  upstream  capacity 
to  provide  greater  flexibility  to  the 
pipeline. 

The  Commission  adheres  to  its 
conclusion  that  downstream  pipelines 
may  not  hold  capacity  on  upstream 
pipelines  to  perform  a  sales  service  at 
the  interconnection  with  an  upstream 


pipeline.**  Pipelines,  such  as  ANR  and 
Natural,  can  still  compete  vrith  other 
merchants  by  selling,  in  the  production 
area,  gas  supplies  imder  contract  or 
obtained  in  the  future.  Pipelines,  as 
merchants,  are  not  forced  to  buy  out 
marketable  gas  supplies  nor  are  they 
frozen  out  of  significant  supply  areas. 
Natural's  interpretation,  that  the 
Commission  h^  prohibited  only 
retention  of  upstream  capacity  on  a 
preferential  basis,  is  incorrect  because 
that  would  permit  a  pipeline  to  sell  gas 
at  downstream  interconnections  with 
upstream  pipelines.  As  noted  earlier,  a 
pipeline’s  maiheting  affiliate  can  obtain 
capacity  on  any  pipeline. 

As  stated  in  Order  No.  636-A, 
downstream  pipelines  can  retain  some 
capacity  on  upstream  pipelines  to  the 
extent  they  demonstrate  it  to  be 
necessary  for  oi>erational  management 
and  balancing  purposes  and  the 
performance  of  the  no-notice 
transportation  service.*® 

To  the  extent  UGI’s  and  Arkla’s 
arguments  involve  operational  concerns, 
they  are  case-specific.  Hence,  UGI  and 
Arlda  should  raise  their  concerns  in  the 
relevant  restructuring  proceedings. 

Of  course,  the  Commission  recognizes 
that,  on  some  pipelines,  operational 
problems  could  arise  owing  to  the 
assignment  of  upstream  capacity 
involving  many  interconnections  and 
downstream  customers.  Hence,  the 
parties  to  the  restructuring  proceeding 
are  encouraged  to  develop  innovative 
proposals  to  deal  with  this  problem.  For 
example,  it  may  be  adequate  for  the 
downstream  customers  to  appoint  an 
agent  to  arrange  transportation  for  them 
as  a  group  or  they  could  take  some  form 
of  joint  title  to  the  upstream  capacity 
(e.g.,  an  undivided  interest). 

3.  Relation^p  of  Section  284.242  to 
Restructuring 

Order  No.  636-A  stated  that  a 
downstream  pipeline  may  reduce  its 
upstream  capacity  “with  the  omsent  of 
the  potentially  affected  customers  of  the 
downstream  pipeline.’’**  ANR 
maintains  that  one  or  two  customers 
should  not  be  able  to  refuse  to  consent 
and  cause  all  customers  to  incmr  the  cost 
of  unneeded  capacity  so  that  the  two 
can  reserve  capacity  for  possible  future 
use.  ANR  suggests  the  Commission 
“impose  a  presumption  that  a 
customer’s  election  not  to  receive  a 
permanent  assignment  of  capacity  is 


**  Aa  stated  in  Orda  No.  636-A.  downstream 
pipdines  can  hold  capacity  on  upstream  pipdines 
in  tbs  production  aiaa.  (Mm  No.  636-A  et  p. 
30,566. 

•■Orda  No.  e36-A  at  pp.  30.566-67. 

••Onfer  No.  e36-A  at  p.  30641.  See  also  id.  at 
p.  30,568. 
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deemed  an  aasent  by  that  customer  to  a 
capacity  reduction  or  termination  under 
§  284.14(c)(4).'’ 

The  Commission  denies  ANR’s 
roouest.  The  requirement  of  unanimity 
only  pertains  to  consent  to  assignment 
or  relinquishment  of  upstream  capacity 
in  the  restructuring  proceeding.  It  is 
necessary  to  ensure  that  customers  of 
downstream  pipelines  have  adequate 
opportunity  to  make  their  decisions 
about  upstream  capacity  during  the 
restructuring  proceeding.  Once  the 
upstream  pipeline  completes  its 
restructuring  process,  the  downstream 
pipeline  may  release  its  part  284 
capacity  under  §  284.243  of  the 
Commission's  regulations  without  the 
consent  of  downstream  customers.  If 
that  release  is  permanent,  then  it  will 
not  be  available  for  the  downstream 
customers  to  take  assignment  under 
§  284.242.  If  the  release  is  not 
permanent,  the  downstream  customer 
may  exercise  its  §  284.242  rights,  subject 
to  the  release. 

4.  Timing  of  Implementation 

Transco  asks  the  Commission  to 
clarify  how  and  when  the  assignments 
under  §  284.242  are  to  be  accomplished. 
Transco  maintains  that  it  should  be  able 
to  make  those  assignments  to  its 
shippers  on  a  self-implementing  basis 
prior  to  the  effective  date  of  its  Order 
No.  636  compliance  filing  because 
§  284.242  be^me  effective  on  May  18, 
1992,  and  because  Order  No.  636  stated 
that  "section  284.242  capacity 
reassignments  ‘must  be  efi^ectuated  in 
the  restructuring  proceedings’  prior  to 
release  of  capacity  under  new 
§  284.243."  **  Transco  further  asserts 
that  one  upstream  pipeline  has  notified 
Transco  that  the  upstream  pipeline 
interprets  Order  No.  636  to  preclude  the 
efiectiveness  of  upstream  capacity 
assignments  until  the  restructuring 
proceedings  are  completed  and  that  it 
would  not  consent  to  Transco’s 
assignments  until  it  received  assurance 
that  its  service  obligation  to  Transco 
was  superseded  by  its  service  obligation 
to  the  shippers  obtaining  assigned 
upstream  capacity.  Last.  Transco  points 
out  that  the  Commission  has  stated  it 
will  allow  early  implementation  of 
certain  aspects  of  Order  No.  636,  such 
as  open  access  storage  and  capacity 
releasing.®® 

BroolJyn  Union  supports  Transco’s 
motion  and  argues  that  consent  by 
upstream  pipeline  suppliers  is  not 


'^Petition  at  8. 

**  Motion  for  Oarification  at  2,  citing  Order  No. 
636  at  p.  30,417  n.  120. 

**  Citing  Northern  Gas  Co.,  e(  a/.,  S9  FERC 
1 61,362  at  p.  62.363  (1992).  See  also  ANR  Pipeline 
Co.,  S9  FERC  1 61.205  at  p.  61,724  (1992). 


required  to  effectuate  permanent 
assignments  of  upstream  capacity  and 
that,  upon  such  assignment,  the 
upstream  pipeline’s  service  obligation  to 
the  downstream  pipeline  is  replaced 
and  superseded  by  its  obligation  to  the 
new  firm  shipper.*®®  Brooklyn  Union 
maintains  that,  to  effectively  evaluate 
the  available  range  of  services,  shippers 
need  to  know  the  full  amount  of 
upstream  and  on-system  capacity 
available  to  them. 

Natural  responds  that  it  supports 
upstream  capacity  assignments  prior  to 
full  implementation  of  Order  No.  636  by 
the  downstream  pipeline  only  if  the 
upstream  pipeline  consents.  It 
maintains  this  is  necessary  so  that  a 
downstream  pipeline  that  has  not 
complied  witn  Order  No.  636  cannot 
gain  a  temporary  competitive  advantage. 
Natural  adds  that  an  assignee  of 
upstream  capacity  must  meet  the 
upstream  pipeline’s  creditworthiness 
provisions  as  is  the  case  for  replacement 
shippers  under  §  284.243.*®* 

Section  284.14(b)(i)  of  the 
Commission’s  regulations  requires 
pipelines  to  make  a  compliance  filing 
that,  among  other  things,  implements 
subpart  H  of  petrt  284,  including 
provisions  to  implement  "assignment  of 
capacity  rights  on  upstream  pipelines  to 
firm  customers.”  *®*  Hence,  assignments 
rmder  §  284.242  are  not  self- 
implementing  for  the  downstream 
pipeline;  it  must  implement  such 
assignments  through  its  compliance 
filing  with  the  O)mmission.  This  is 
necessary  so  the  (Commission  can 
resolve  any  issues  involving  the 
appropriate  allocation  of  capacity  by 
downstream  pipelines  on  upstream 
pipelines. 

The  (Commission  will  permit  a 
downstream  pipeline  to  make  a 
compliance  filing  in  its  RS  docket  to 
implement  its  upstream  pipeline 
capacity  assignment  prior  to  the 
effective  date  of  other  aspects  of  its 
compliance  filing  under  Order  No.  636. 
The  downstream  pipeline  must  include 
in  its  compliance  filing  its  allocation 
methodology,  including  how  it  will  take 
into  account  the  rights  of  current 
bundled  sales  customers  to  upstream 
capacity.*®^  Natural  should  raise  its 
objections  to  early  approval  in  response 
to  the  downstream  pipeline’s 
compliance  filing. 

Upstream  pipmines  do  not  have  to  file 
tariff  provisions  to  implement  §  284.242. 


'"’Brooklyn  Union’s  motion  for  leave  to  answer 
Transco’s  motion  Is  granted. 

><”  Order  No.  636-A  at  p.  30,558. 

18  CFR  284.14(bHl)(xiv). 

See  Part  Cl.,  supra  with  respect  to  the  priority 
of  current  bundled  sales  customers  to  upstream 
capacity. 


However,  they  must  permit  the 
assignment,  even  if  it  is  prior  to  the 
effective  date  of  the  upstream  or 
downstream  pipeline’s  compliance 
filing  under  Order  No.  636.  Because  the 
assignee  has  met  the  downstream 
pipeline’s  creditworthiness 
requirements,  the  (Commission  sees  no 
reason  for  it  to  requalify  under  the 
upstream  pipeline’s  standards.  In  any 
event,  the  Commission  has  not  been 
made  aware  of  situations  where 
upstream  and  downstream  pipelines 
have  significantly  different 
creditworthiness  requirements.  The 
assignment  of  upstream  capacity  will 
result  in  a  new  transportation  agreement 
under  Part  284  between  the  upstream 
pipeline  and  the  assignee.*®*  Upon  the 
effective  date  of  that  agreement,  the 
contractual  arrangement  between  the 
upstream  pipeline  and  downstream 
pipeline  is  terminated  and 
ab^donment  is  authorized  as  stated  in 
Order  No.  636-A.*°» 

D.  No-Notice  Transportation  Service 

In  Order  No.  636,  the  (Commission 
required  pipelines  to  provide  a  no¬ 
notice  transportation  service  under 
which  firm  shippers  may  receive 
delivery  up  to  their  firm  entitlements  on 
a  daily  basis  without  penalty. 

Petitioners  raise  a  variety  of  issues 
dealing  with  the  availability  of  and 
eligibility  to  receive  no-notice  service. 

1.  Availability  of  No-Notice  Service 

In  Order  Nos.  636  and  636~A,  the 
(Commission  concluded  that  a  pipeline 
was  required  to  offer  a  no-notice 
transportation  service  only  to  customers 
that  were  entitled  to  receive  a  no-notice, 
city-gate,  firm  sales  service  on  May  18, 
1992,  and  that  pipelines  are  not 
required  to  offer  no-notice  service  to 
other  customers  because  they  have  not 
been  receiving  such  a  service.  The 
(Commission  encouraged  the  pipelines 
to  offer  no-notice  transportation  service 
to  all  transportation  customers  on  a  non- 
discriminatory  basis. 

Northern  States  argues  that  the 
(Commission  erred  by  limiting  required 
no-notice  service  to  bundled,  city-gate, 
firm  sales  customers  imder  contract  as 
of  May  18, 1992.  Northern  States  argues 
that  it  is  necessary  to  offer  no-notice 
service  to  all  firm  shippers  to  eliminate 
undue  discrimination  between  classes 
of  service.  Prior  Energy  similarly  argues 
that  pipelines  should  be  requir^  to 


'o*  Even  if  the  downstream  pipeline  held  capacity 
on  the  upstream  pipeline  under  Part  157,  the 
transportation  agreement  between  the  assignee  and 
the  upstream  pipdine  vrill  fall  uitder  Part  284.  This 
will  provide  the  assignees  with  the  flexibility  to 
fully  utilize  available  sources  of  supply. 

'■’■Order  No.  363-A  at  p.  30,567. 
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oR^er  no-notice  service  to  all  shippers 
who  wish  to  purchase  it  on  an  open 
access,  non-mscriminatory  basis.  Prior 
Energy  contends  thin  is  necessary  to 
avoid  discrimination  between  custtuners 
by  aUowing  customers  who  w«re  also 
customers  on  May  18, 1992,  to  receive 
a  service  unavailable  to  anyone  else. 

The  APGA  also  argues  that  the 
Commission  erred  in  limiting  required 
no^otice  service  to  customers  that  were 
entitled  to  receive  no-notice  firm  city- 
gate  sales  service  on  May  18, 1992.  The 
APGA  argues  that  other  customers 
should  be  entitled  to  no-notice  service, 
“subject  to  (1)  the  rights  of  pre-existing 
bundled  sales  customers  and  (2) 
limitation  of  facilities.*’  The  APGA 
maintains  that  this  b  necessary  because 
some  customors  may  have  dec^ned 
more  firm  sales  service  because  of  the 
high  cost  of  supplies  or  because 
facilities  may  have  been  compbted  but 
not  approved.  The  APGA  adds  that  this 
restrictirm  may  undermine  the  growth 
in  the  natural  gas  industry  because 
LDCs  will  not  be  abb  to  render 
incremental  service  on  a  reliable  basb. 
The  APGA  maintains  that  a  pipeline 
should  bear  a  heavy  burden  of  showdng 
that  it  cannot  provide  incremental  no¬ 
notice  service  oecause  it  lacks 
operational  flexibility. 

Southwest  Gas  and  Indicated 
UtiliCorp  Divisions  argue  that  no-notice 
service  ^ould  be  offered  to  customers 
who  previously  converted  to 
transportation  to  ensure  comparability 
of  service  as  envisiorred  by  Order  No. 
436’s  policy  that  the  quality  and  i»iority 
of  service  to  a  converting  customer 
would  be  no  lower  than  the  quality  of 
the  prior  sales  service. Southwest  Gas 
adds  that  the  Commission  has  arbitrarily 
changed  ib  comparability  policy  which 
was  reflected  in  the  Commission’s 
reliance  on  comparability  in  proposing 
this  rule  and  in  adopting  no-notice 
service.  It  further  argues  that,  in 
converting,  customers  relied  upon 
continuation  of  the  comparability 
principle  to  ensiure  no  service 
degradation  and  that,  on  some  pipelines 
{e.g.,  El  Paso  Natural  Gas  Company], 
comparability  concerns  were  yet  to  be 
resolved.  Last,  it  maintains  that 
reliability  of  unbundled  transportation 
service  via  no-notice  service  b  just  as 


’“PeUtion  at  7. 

lo’’  Southvrast  Gas  dtiet  Ordar  No.  436.  FERC 
Stats,  a  ReRS.  IRegulatioos  Preambles]  130,665  at  p. 
31.  S17  (1985): 

Finn  sales  aistomers  that  convert  their  contract 
demand  rights  to  transportation  rights .  .  .  will 
have  the  same  priority  of  service  under  their 
converted  bansportation  service  as  they  did  under 
their  Hrm  sales  service  agreements.  Tbm  is  no 
change  in  the  quality  or  priority  of  their  service, 
because  the  priority  of  their  claim  on  the  pipeline's 
capacity  is  unchanged  by  conversion. 


important  to  customers  who  converted 
prior  to  May  18, 1992. 

The  Commission  denies  rehearing. 

The  Commission  established  the  no¬ 
notice  transportation  service  so  that 
bundled,  dty-gate,  firm  sales  customers 
can  continue  to  receive  service  of  the 
same  reUability  and  quality  in  the 
unbundled  environment  as  they 
received  in  the  bundled  environment. 
The  Commission  did  not  require 
pipelines  to  exptand  the  eligibility  for 
the  no-notice  transportation  beyond 
those  sales  customers  receiving  no¬ 
notice  service  im  May  18, 1992,  fta 
several  reasons.  First,  because  a  stand¬ 
alone,  no-notice  transportation  service 
is  a  new  service,  it  b  {uudent  to 
preserve  only  the  status  quo  to  allow 
pipelines  to  gain  experience  with  its 
operation.  Second,  customers  who  were 
not  receiving  no-noUce  service  (as  part 
of  their  bundled  sales  service)  on  Ktay 

18. 1992,  were  not  relying  on  that 
service  because  pipelines  did  not  offer 
a  no-notice  transportation  service. 

Third,  those  customers  could  not 
reasonably  expect  to  receive  no-notice 
service  in  the  future.  Order  No.  436*8  ^ 
requirement  of  service  comparability, 
while  broad,  did  not  encompass  no¬ 
notice  firm  transportation.  Hence,  the 
Commission  did  not  change  ib 
comparability  policy  to  the  detriment  of 
customers  who  converted  prior  to  May 

18. 1992.  In  addition,  the  Commission’s 
Notice  of  Proposed  Rulemaking  (NOPR) 
did  not  explicitly  propose  no-notice 
transportation  service.  That  service  was 
required  for  bundled,  city-gate,  firm 
sales  customers  in  the  final  rule  in 
response  to  the  comments  to  the  NOPR 
and  related  technical  conference  held 
on  January  22. 1992.*“  To  conclude,  the 
Commission  required  no-notice 
transportation  service  in  response  to  a 
particular  problem  raised  by  petitioners 
vis  a  vis  a  particular  service — ^no-notice 
bundled,  city-gate,  firm  sales  service. 
Nonetheless,  the  Commission  strongly 
encourages  the  pipelines  to  make  no¬ 
notice  transportation  service  available  to 
customers  on  a  non-discriminatory  basis 
to  the  maximum  extent  possible. 

2.  One-Time  Election 
In  Order  No.  636-A,  the  Commission 
concluded  that  pipeline  sales  customers 
have  a  one-time  right  to  elect  no-notice 
transportation  during  the  restructuring 
proceeding.  The  APGA  argues  that  this 
limitation  is  untenable  bemuse  the 
pipeline’s  customers  carmot  make  their 
decisions  without  knowledge  of  the 
Commission  approved  criteria  and  rates 
of  no-notice  service  and  without  some 
practical  experience.  The  APGA  seeks 


’“Order  Na  636  at  pp.  30.406-08. 


clarification  that  “(1)  a  pipeline  shall 
not  require  a  binding  and  poroanent 
election  of  no-notioe  service  until  after 
the  pipeline’s  tariffs  are  made  effective 
following  reetructuring;  (2)  customers 
electing  no-notice  service  may  alter 
their  nominations  prospectively  under 
procedures  set  fortn  in  the  tariff.’’  *“ 
Similarly,  the  regulatory  commissions  of 
the  states  of  Iowa,  Missouri,  and 
Wisconsin  argue  that  it  b  impossible  for 
LDCs  to  elect  no-notioe  service  tmtil  the 
Commission  rules  on  the  pipeline’s 
compliance  filing.  They  argue  that  the 
Commission  should  allow  the  free 
availability  of  no-notice  service  until 
system  users  have  the  experience  to 
make  informed  choices. 

The  Commission  continues  to  believe 
that  the  right  to  elect  no-notice 
transportation  must  be  exercised  in  the 
restructuring  proceedings.  The 
Commission  recognizes  that  final 
elections  on  the  precise  leveb  cf  no¬ 
notice  service  may  depend  on  the 
Commission’s  final  disposition  of  the 
compliance  filing,  so  that  the  final 
elections  may  na^  to  be  made  after  the 
Commission’s  order  accepting  the 
compliance  filing.  The  Commisrion, 
however,  will  not  require  pipelines  to 
provide  the  ability  to  elect  new  or  added 
no-notice  service  after  the  effective  date 
of  restructuring.  The  purpose  of  no¬ 
notice  transportation  is  to  provide 
fonnw  bundled  sales  customers  with 
continuity  of  service  upon  the  effective 
date  of  the  pipeline’s  compliance  filing. 
Pipeline  may,  if  they  wish,  permit  their 
customms  to  switch  between  no-notioe 
and  other  transportation  services  after 
the  restructuring  proceedings  so  kmg  as 
this  ability  is  available  on  a 
ncmdiscriminatory  basis.  The  pipeline 
and  the  customer  would  execute  a  new 
contract  for  the  different  service  and 
they  would  terminate  the  contract  for 
the  previous  service.  This  is  similar  to 
the  requirement  that  if  a  pipeline 
voluntarily  offers  no-notice  service  in 
the  restructuring  proceeding  to 
customers  other  than  those  who  qualify 
under  the  rule,  it  must  do  so  cm  a  non- 
discriminatory  basis.**® 

3.  Upstream  Pipeline  and  Other 
Deliveries 

The  APGA  and  AGO  ask  the 
Commission  to  clarify  that  upstream 
pipelines  will  be  required  to  provide  a 
no-notice  transportation  service  at  the 
downstaeam  pipeline  delivery  point. 

Tha  APGA  maintains  that  customers 
that  qualify  for  no-notice  service  on 
downstream  pipelines  must  be  offered 
no-notice  service  on  upstream  pipelines. 


'“Petition  at  9. 

Order  Na  B38-A  at  p.  30,574. 
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even  if  they  have  no  direct  customers 
that  qualify  for  the  service. 

The  Commission  clarifies  that 
upstream  pipelines  need  to  provide  no> 
notice  transportation  service  only  to 
those  customers  to  whom  they  provided 
no-notice  service  on  May  18, 1992,  and 
to  the  capacity  assignees  of  those 
customers  imder  se^on  284.242  of  the 
Commission’s  regulations.'**  This  is 
because  it  is  reasonable  to  assume  that 
a  downstream  pipeline  that  provided 
no-notice  service  without  no-notice 
service  from  upstream  pipelines  can 
continue  to  provide  no-notice  service 
without  requiring  the  upstream  pipeline 
to  serve  the  downstream  customers  on 
a  no-notice  basis.  In  short,  the  assignees 
of  the  downstream  pipeline  step  into  its 
shoes  for  this  purpose  when  they  take 
the  capacity  on  the  upstream  pipeline. 

New  Jersey  Natural  contenos  that  if  a 
customer  received  firm  no-notice  sales 
service  at  a  place  other  than  its  city  gate, 
it  should  be  entitled  to  receive  no-notice 
transportation. 

The  Commission  clarifies  that  an 
upstream  pipeline  that  provided  a  no- 
notice  sales  service  on  May  18. 1992,  to 
a  customer  that  did  not  take  delivery  at 
its  dty  gate  must  provide  no-notice 
transportation  to  that  customer  at  the 
non-dty  gate  delivery  point.  This 
comports  with  the  Commission’s 
conclusion  that  customers  receiving  no¬ 
notice  service  on  that  date  should  have 
the  right  to  maintain  the  no-notice 
aspect  of  their  service.  Hie  Commission 
discussed  no-notice  service  in  the 
context  of  dtygate  service  because  that 
was  the  predominant  no-notice  service. 

Brooklyn  Union  argues  that  it  should 
be  entitl^  to  no-notice  transportation 
regardless  of  whether  it  took  its  sales  gas 
at  its  dty  gate  bom  the  selling  pipeline 
or  through  an  intermediary  pipeline.  It 
states  that  it  purchases  gas  ^m  certain 
pipelines  that  are  not  connected  to  its 
dty  gate  with  other  pipelines 
transporting  the  gas  to  its  dty  gate.  It 
dtes  as  an  example  its  purchases  from 
CNG  Transmission  Corporation  that  are 
delivered  to  Brooklyn  Union’s  dty  gate 
by  Transco  and  by  Texas  Eastern 
Transmission  Corporation.  UGI  notes  its 
concern  that  it  cannot  become  a  no¬ 
notice  transportation  customer  on  the 
upstream  pipeline  in  lieu  of  the  no¬ 
notice  sales  service  it  receives  from 
Columbia  Gas.  UGI  takes  the  Coliunbia 
Gas  directly  from  Texas  Eastern. 

With  respect  to  the  scenario  described 
by  Brooklyn  and  UGI,  where  eadi 
bought  gas  from  one  pipeline  but  took 

See  Order  Na  SSe-A  at  pp.  30,572-73.  vidiere 
the  Commiaaion’s  deacriptloa  ^  no-notioe  aervice 
to  downatreem  cuatomera  aaeumea  that  they  can 
aucceed  to  any  no-notka  aervice  hdd  by  the 
downatraam  pipeline  on  upatreant  pipelinea. 


delivery  from  another  pipeline,  the 
Commission  interprets  no-notice  to 
mean  that  Brooklyn  Union  and  UGI  are 
entitled  to  no-notice  service  from  the 
delivering  pipeline  (i.e.,  Transco  and 
Texas  Eastern),  if  the  delivering  pipeline 
was  contractually  obligated  to  deliver 
the  gas  to  them  on  a  no-notice  basis  on 
May  18, 1992.  However,  whether 
Brooklyn  Union  or  UGI  is  entitled  to  no¬ 
notice  service  on  an  upstream  pipeline 
[e.g.,  CNG)  is  an  issue  for  the 
restruduring  proceeding. 

4.  Option  to  Elect  No-Notice  or 
Traditional  Transportation  Service 

In  Order  No.  636-A,  the  Commission 
conduded  that  “a  sales  customer,  at  its 
election  during  the  restructuring 
proceeding,  may  choose  no-notice  or 
traditional  firm  transportation  or  a 
combination  of  the  two.”  ***  QG  argues 
that  the  Commission  erred  by  permitting 
former  bimdled  sales  service  customers 
to  choose  their  transportation  services. 
QG  maintains  that  while  the 
Commission  recognized  that  no-notice 
transportation  sei^ce  was  the 
appropriate  substitute  service  for 
bimdled  sales  service,  it  did  not  show 
that  the  firm  transportation  option  is 
needed  on  all  pipelines.  QG  claims  that 
this  option  is  peripheral  to  the  problem 
faced  by  the  Commission  and.  therefore, 
improper.**^  In  addition,  QG  contends 
that  it  will  lose  the  needed  centralized 
coordination  and  control  of  its  system  if 
customers  are  permitted  to  elect 
traditional  firm  transportation  service.  It 
maintains  that  traditional  firm 
transportation  customers  might 
adversely  affect  its  system  capacity, 
storage  operations,  gathering  system,  the 
thermal  content  of  its  gas,  and  transition 
costs.  It  asks  the  Commission  to 
eliminate  the  traditional  firm 
transportation  option  or  alternatively 
reaffirm  that  pipelines  can  condition 
that  service  in  a  way  that  ensures 
operational  control. 

The  Commission’s  intent  in  the 
instant  rule  is  to  afford  former  bundled 
sales  customers  a  meaningful  choice  of 
transportation  services  beirt  suited  to 
their  needs.  In  addition,  no-notice 
service  was  established  as  an  additional, 
or  enhanced,  form  of  firm  transportation 
service  and  not  as  a  service  in  lieu  of 
traditional  open  access  firm 
transportation  service.  Hence,  while  the 
Commission  improved  traditional  open 
access  firm  transportation  service  (e.g., 
storage  and  flexible  delivery  points),  the 
Commission  intended  no-notice 

<»Ord«  No.  e36-A  at  p.  30,577. 

Gitiiig  Associated  Gas  Distributors  v.  FEHC, 
824  F.2d  981. 1018-20  p.C.  Cir.  1987),  cert,  denied, 
485  U.S.  1006  (1988). 


transportation  service  as  an  additional 
transportation  option  for  no-notice  sales 
customers. 

The  Commission  reaffirms  that 
pipelines  may  need  to  impose 
operational  conditions  on  traditional 
open  access  firm  transportation  to 
perform  no-notice  transportation.  The 
pipelines,  of  course,  must  propose  those 
conditions  in  their  compliance  filings  so 
that  the  Commission  can  evaluate  them 
to  determine  if  they  are  reasonable 
operational  conditions  under  §  284.8(c) 
to  be  applied  without  discrimination  as 
require  by  S  284.8(b).*** 

5.  Flexible  Delivery  Points 
In  Order  No.  636-A,  the  Commission 
stated  that  pipelines  must  provide  their 
no-notice  transportation  service  at 
flexible  delivery  points.  United  argues 
that  the  Commission  should  eliminate 
this  requirement  because  it  will  result  in 
inefficient  usage  of  the  pipeline  system 
and  result  in  greater  costs  for  no-notice 
shippers.**”  It  adds  that  this 
requirement  goes  beyond  the 
Commission’s  Justification  for  no-notice 
service  and  the  Commission’s  NGA 
section  5  authority  to  modify 
unreasonable  contracts.  It  argues  that 
the  Commission  has  mandated  a  service 
clearly  superior  to  the  bundled,  no¬ 
notice,  firm  dty-gate,  sales  service 
provided  on  May  18, 1992.  United 
concludes  that  no-notice  service  beyond 
the  delivery  points  specified  on  May  18, 
1992,  should  be  optional  on  a  non- 
discriminatory  basis. 

Upon  further  reflection,  the 
Commission  will  further  clarify  its 
position  on  the  availability  of  flexible 
delivery  points  for  no-ndice  service. 
Because  no-notice  service  is  limited  to 
a  discrete  set  of  former  sales  customers 
and  is  intended  to  duplicate  service 
provided  under  the  pipeline’s  bundled 
sales  service,  a  pipeline  will  nai  be 
required  to  pro^ae  flexible  delivery 
points  for  its  obligation  to  provide 
transportation,  on  a  no-notice  basis, 
without  scheduling  penalties.  In  other 
words,  pipeline  customers  are  entitled 
to  no-notice  service  at  their  primary 
firm  delivery  points  at  the  time  they 
convert  from  bundled  sales  service  to 
no-notice  transportation  service.  The 
pipeline  customers  are  not  limited  to 
their  delivery  points  as  of  May  18, 1992. 
For  example,  a  pipeline  sales  customer 
with  deUvery  points  A,  B,  and  C  pre¬ 
restructuring  will  retain  those  delivery 
points  post-restructiuing  for  no-notice 
service  but  will  not  be  entitled  to 

***  See  abo  the  dlKuetioii  of  oparatloiul  control 
in  the  dUcuesion  of  storage,  infra.  Part  E.2. 

>1*  United  refers  to  the  cost  of  transmission  and 
storage  capacity  reserved  by  it  to  provide  no-notice 
delivery  at  any  delivery  poiaL 
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receive  no-notice  service  at  other 
primary  firm  delivery  points  or  at 
secondary  firm  delivery  points. 

Pipelines  are  fiee,  however,  to  provide 
for  flexible  delivery  points  for  no-notice 
service  when  operationally  feasible. 

One  of  the  pnmary  reasons  the 
Commission  required  the  provision  of 
flexible  delivery  points  was  to  facilitate 
capacity  release  of  firm  transportation 
capacity.  No-notice  service  is  a  firm 
transportation  service  under  which  firm 
shippers  may  receive  delivery  up  to 
their  firm  entitlements  on  a  daily  basis 
without  penalty.  No-notice  service, 
therefore,  consists  of  two  aspects:  firm 
transportation  and  no-notice  delivery. 
The  releasing  shipper  can  release  its 
firm  transportation  capacity  with  the 
right  to  flexible  delivery  points. 

However,  the  no-notice  deUvery  Eispect 
of  its  service  pertains  only  to  current 
delive^  points  as  descril^  above  and 
not  to  flexible  delivery  points,  which 
are  part  of  the  firm  transportation  aspect 
of  its  service. 

6.  Operational  Flow  Orders 

In  Order  No.  636,  the  Commission 
stated  that  “pipelines  have  the  right  to 
impose  reasonable  operational 
conditions  and  to  issue,  on  a  non- 
discriminatory  basis,  operational  flow 
orders  without  liability,  except  for 
negligence  or  undue  discrimination,  to 
be  able  to  provide  a  no-notice 
transportation  service.”^'*  New  Jersey 
Natural  asks  the  Commission  to  clarify 
that  pipelines  may  not  use  operational 
flow  orders  to  impose  "must  take" 
requirements  on  its  customers.  It 
maintains  that  “must  take" 
requirements  will  subvert  the  efficiency 
goal  of  a  competitive  market  if 
customers  must  take  gas  regardless  of 
economic  and  market  conations.  It 
adds  that  they  may  not  be  able  to 
physically  take  the  gas  and  that 
unmarketable  geis  would  increase  costs 
to  their  ratepayers  and  could  harm  their 
markets  in  ^e  long  run.  It  further 
contends  that  operational  flow  orders 
might  require  LlXls  to  take  gas  above 
their  contractual  obligations  to  pipelines 
and  might  undermine  no-notice  service 
by  requiring  LDCs  to  take  gas  instead  of 
reducing  takes  below  the  nominated 
volumes  without  notices. 

A  pipeline  may  not  issue  an 
operational  flow  order  that  would 
require  a  shipper  to  ship  gas  above  its 
reservation  quantity.  However,  the 
Commission  reaffirms  that  pipelines  are 
entitled  to  impose  reasonable 
operational  conditions,  including 
operational  flow  orders.  The  pipeline, 
therefore,  can  make  its  shippers  inject 

"•Order  Na  esa-A  at  p.  30,S7S. 


gas  into  the  system  within  their  contract 
quantities  (“must  ship"  gas)  when  and 
where  necessary  to  maintain  the 
system’s  operational  integrity  and  to 
enable  the  pipeline  to  provide  no-notlce 
transportation  service.  The  Conunission, 
as  stated,  will  review  the  conditions 
proposed  by  pipelines  to  ensure  they  are 
reasonable  and  are  nondiscriminatory. 

In  addition,  as  no-notice  service 
evolves,  end  experience  is  gained,  the 
Commission  expects  to  revisit  the 
conditions  in  light  of  that  experience.  In 
particular  restructuring  compliance 
filings,  the  Commission  will  consider 
arguments  that  particular  conditions  are 
unwoilcable  with  respect  to  particular 
pipeline  customers. 

E.  Storage 

In  Order  No.  636,  the  Commission 
amended  §  284.1(a)  of  the  Commission’s 
open  access  regulations  to  define 
transportation  as  including  storage.  This 
section  deals  with  petitioners’ 
contentions  about  allocation  of  the 
open-access  storage  capacity  and  the 
rights  of  existing  holders  of  storage 
capacity.**' 

1.  Allocation  of  Downstream  Storage 
Capacity 

In  Order  No.  63&-A.  the  Commission 
clarified  Order  No.  636  by  stating  that 
current  bundled  firm  sales  customers 
have  a  priority  right  to  the  storage 
necessary  to  maintain  their  level  of 
maximum  daily  entitlement  to  service 
whether  or  not  they  elect  no-notice 
transportation  service.  The  Commission 
further  stated  that  previously  converted 
customers  are  not  entitled  to  the  same 
priority  as  customers  converting  under 
Order  No.  636-A  because  the  former 
customers  were  able  to  convert  without 
storage  to  meet  their  needs*  In  addition, 
the  Commission  stated  that  current 
system  users  are  to  have  no  priority  over 
new  transportation  customers  for  any 
storage  capacity  available  after 
converting  customers  exercise  their 
priority  right  to  storage. 

The  Indicated  UtiliCorp  Divisions 
argues  that  the  Commission  erred  in 
denying  guaranteed  access  to  storage  for 
previously  converted  sales  customers.  It 
argues  that  pipelines  (such  as  Williams 
Natural  Gas  Company)  used  their 
storage  to  support  their  transportation 
customers  on  peak  days  and  included 
storage  costs  in  their  firm  transportation 
rate.  It  asks  the  Commission  to  clarify 
that,  “unless  a  former  sales  customer 
expressly  has  relinquished  its  right  to 
system  storage  capacity  upon  exercise  of 

"'Transco’i  request  for  clarification  regarding 
unbundling  at  the  outlet  side  of  its  Kminance 
storage  fidd  is  an  issue  for  its  restructuring 
proceeding. 


its  conversion  rights,  it  retains  a  priority 
right  to  that  capacity.’’**'  It  adds  that 
the  relinquishment  issue  should  be  left 
to  individual  restructuring  proceedings. 

The  United  Cities  also  argues  that 
LDCs  that  previously  converted  to  firm 
transportation  should  have  priority 
rights  to  pipeline  storage  fadlities. 
United  Cities  maintains  that  those 
customers  have  used  the  storage 
bundled  within  pipeline  sales  to  meet 
swings  in  demand  above  their  firm 
transportation  base  load.  United  Cities 
adds  that  providing  certain  customers 
with  “artificially  high”  pipeline  storage 
capacity  will  cause  the  pipeline  to 
operate  below  maximum  efficiency. 
They  claim  this  is  so  because  those 
customers  will  use  stor^e  for  the 
middle  of  their  load  profile,  therdiy 
reducing  peak  withdrawals. 

Prior  uiergy  objects  to  the  priority  for 
converting  sales  customers  on  the 
grounds  that  they  may  not  value  it  as 
highly  as  other  shippers,  such  as 
marketers.  Prior  Energy  maintains  that 
Order  No.  636-A  thwarts  the  goal  of 
vigorous  competition  by  relegating  non¬ 
sales  customers  to  a  second-tier  of 
storage  claimants. 

The  Commission  reaffirms  its 
clarification  in  Order  No.  63&-A  that 
only  current  bundled  firm  sales 
customers  have  a  priority  right  to 
storage.  Customers  that  have  previously 
converted  to  firm  transportation  imder 
part  284  without  contract  storage  are  not 
entitled  to  a  priority  because  they  were 
able  to  receive  their  firm  transportation 
entitlement  level  without  any  contract 
storage  rights.  A  pipeline’s  use  of 
system  storage  to  support  transportation 
service,  and  the  allocation  of  storage 
costs  to  transportation,  was  not  related 
to  firm  entitlement  levels,  but  to 
operational  management  and 
balancing.***  Pipelines  may  continue  to 
reserve  some  amount  of  system  storage 
for  operational  management  and 
balancing  to  support  traditional 
transportation  services  to  customers, 
including  previously  converted 
customers,  as  well  as  no-notice 
transportation.  The  pipeline  has  the 
burden  of  showing  what  level  of  storage 
it  needs  to  support  its  services. 

'The  Commission’s  grant  of  priority  to 
bundled  sales  customers  to  preserve 
service  levels  is  necessary  to  ensure 
their  certificated  levels  of  service. 
“Value  of  service"  concepts  are  not 
pertinent  to  this  priority  right  to  the 
storage. 

"■Petition  al  7. 

"•System  storage  indudee  bK^ilitiei  owned  and 
used  by  the  pipdine  to  store  its  own  gu  far 
operational  reasons  such  as  for  belancing.  System 
storage  also  has  been  used  in  lieu  of  tianspc^tion 
capacity  to  make  bundled  sales. 
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2.  Exisdng  CraUract  Storage  Service 

In  Ordn*  No.  63&-A,  the  Commission 
conchided  that  while  cunent  contract 
storage  customers  retain  their  full  right 
to  capacity  as  specified  in  their 
contracts,  the  terms  and  conditions 
associated  writh  those  rights  could  be 
changed,  if  diey  are  unreasmiable  in 
light  of  Order  No.  636‘s  requirements  of 
no-notioe  transportation  and  open 
access  contract  storage.*^ 

AGD,  Brooklyn  Umon,  PSE&G,  and 
UGI  argue  that  the  Cominission  has  not 
justifi^  why  it  is  necessary  to  affect 
existing  storage  arrangements.*’*  AGD 
contends  that  the  Commission  has 
offered  no  explanation  about  why  a 
pipeline  cannot  use  the  same  physical 
and  operational  assets  that  it  xises  to 
render  no-notice  sales  service  to  provide 
no-notice  transportation  service.  AGD, 
PSE&G,  Brookl^  Union,  and  UGI 
maintain  that  a  reduction  in  the  quality 
of  currently  certificated  contract  storage 
could  ieopardize  an  LDCs  ability  to 
serve  its  customers  during  peak  periods. 
They  ask  the  Commission  to  state  that 
it  will  not  pmmit  dianges  to  their 
contract  storage  service  quality,  such  as 
adverse  modifications  to  existing 
contract  storage  capacity  and  in|ection 
or  withdrawal  sch^ules.  AGD  and 
PSE&G  maintain  that  any  such 
degradation  of  service  would  be  a  de 
facto  abandonment  and  would  be 
inconsistent  with  the  abandonment 
retirements  of  NGA  section  7(b). 

The  Commission  clarifies  that,  while 
it  has  authorized  pipelines  to  propose  to 
change  existing  storage  arrangements,  if 
necessary,  to  provide  no-notice 
transportation  service,  the  pipeline  must 
still  show  that  the  changes  are  necessary 
and  reasonable.  This  includes  an 
analysis  of  the  impact  of  a  change  on 
current  contract  storage  cristomers.  The 
Commission  has  not  authorized  any 
reduction  in  contract  storage  capacity. 
The  Commission  views  changes  to 
injection  and  withdrawal  schedules  as 
changes  to  terms  and  conditions,  rather 
than  changes  to  the  level  of  certificated 
service.  Hence,  the  Commission 
concludes  that  changes  to  existing 
contract  storage  terms  and  conditions 
will  not  need  action  under  NGA  section 
7(b).*“ 

F.  Market  Centers/Pootng  Areas 

In  Order  No.  636,  the  Commission 
adopted  §§  284.8(5)  and  284.9(5),  whidi 


Contract  atorage  detcribM  storage  capacity 
with  respect  to  which  the  customer  can  inject  its 
own  gas. 

AGO  and  UGI  argwe  similatly  wMh  sespect  to 
existing  transpoctatioB  swrica; 

’“llM  pipelines  may  chasiga  the  tanas  and 
conditkatt  of  other  sarrkaa  ia  a  similar  manner,  if 
necessary  to  proride  no-aolioa  transportattan. 


prcdillHt  tariff  proviaiona  that  inhiUt  the 
development  ^  market  cratara.  Tlie 
Producer  Assodationa,  aa  a  progreaa 
report,  allege  that  long-line  ^pelinea  are 
proposing  rate  featuree  that  will  make  it 
uneconomical  for  gas  suppliers  attadied 
to  those  pipelines  to  svrit^  pipelines  at 
a  market  crater  to  serve  markets  <m  a 
different  pipeline.  They  dte  the 
following  examples: 

Rate  features  such  as  "system  access 
charges,"  a  requirement  t^t  firm  mainline 
transportation  must  be  supplied  by  firm 
productMMi-eiea  transportation  contracts,  and 
GSR  surcharges  applicable  to  producdon-aiea 
tranqwrtathx)  m^  it  vary  dfficuh  and 
expensive  for  gas  supplies  to  access  markets 
through  transportation  on  multif^  pipelines 
in  addition,  permitting  pipelines  to  charge 
their  forward  haul  rates  for  backhaul  sendee 
has,  on  several  pipelines,  insulated  markets 
from  competition  by  off-system  suppliers. 
Further,  several  pipelines  have  proposed 
transportation  rates  based  upon  the  zoiM  of 
the  delivery  point,  irrespective  ai  the  length 
of  haul.  Such  tariffs  also  have  the  effect  of 
discouraging  competitioii.*** 

NERCO  contends  that  pipelines  are 
developing  proposals  that  limit 
pipeline-to-pipeline  competition  in  the 
supply  area  and  inhibit  t^  creation  of 
market  centers  and  commercially  useful 
pooling  points.  NERCO  dies  as  an 
example  the  implementation  of 
productimi  area  rates  that  are  too  low 
and  the  definition  of  access  area  to  the 
mainline  to  include  inputs  that  should 
be  outside  the  area.  N^CO  asks  the 
Commission  to  clarify  on  rehearing  that 
"individual  pipelines  may  not,  in  the 
course  of  the  restructuring  proceedings, 
implement  production  area  rates  and 
other  onerous  proposals  that  inhibit 
pipeline-to-pipeline  production  area 
competition  and,  thus,  inhibit  the 
creation  of  market  centers  and 
commerdally  useful  pooling  points.***’^ 

The  Commission  reemphasizes  that 
pipelines  may  not  implement  rates  (or 
terms  and  conditions  of  service)  that 
inhibit  the  creation  and  development  of 
pooling  areas  and  market  centers. 

Market  centers  are  areas  where  (a) 
pipelines  interconnect  and  (b)  there  is  a 
reasonable  potential  for  developing  a 
market  institution  that  facilitates  the 
free  interchange  of  gas.  The  size  of  a 
given  market  center  may  depend  on  the 
specific  configuration  of  the  pipelines 
involved.  However,  the  Commission 
expects  generally  t^t  market  centers 
should  normally  be  foirly  small — for 
instance,  a  30-mile  radius  around  a 
central  point.  In  order  to  facilitate  gas 
transactions,  many  market  centers  are 
likely  to  offer  services  that  correct 


*^Petiliaiiat2,3. 

PetitkB  «l  14,  IS.  CoaEd  eadotM  NEROO** 
request 


imbalancM  among  {dpelinee  (for 
instance,  through  storage).*’* 

Rato  structures  can  inhibit  market 
centera  when  (for  instance)  they  require 
shippers  to  pay  for  substantial  amounts 
of  capacity  boffi  upstream  and 
downstream  of  a  market  cantor  in  order 
to  use  raly  the  upstream  or  downstream 
part  of  the  pipeline.  Postage  stamp  rates 
and  rates  bas^  on  large  zones  can  have 
this  effect  Similariy,  rates  can  inhibit 
maricet  centers  whra  a  pipeline  charges 
a  large  zone  rate  simply  to  transfer  gas 
amrag  two  other  nei^y  pipelines 
within  a  market  center.  In  both  cases, 
the  result  amounts  to  tying 
transportstiem  services  together  that  are 
commercially  distinct  and  is  cratrary  to 
the  spirit  of  service  unbundling.  In 
addition,  inappropriate  rates  fw 
backhauls  or  penalties  for  scheduling 
and  balancing  can  inhibit  market  center 
development  Either  can  prevrat  a 
shippm  from  using  its  capacity  rights 
flexibly  and  inhibit  the  flexible 
commercial  interchange  of  natural  gas. 

The  Commission  does  not  require 
pipelines  to  adopt  any  particukir 
approach  to  ensure  that  they  do  not 
inhibit  the  development  of  market 
centers.***  However,  the  Commissiem 
reiterates  that  the  effects  of  pipeline 
rates  and  terras  and  conditions  of 
service  on  market  centers  and  pooling 
areas  should  be  resolved  in  individual 
restructuring  proceedings.*” 

G.  Flexible  Receipt  and  Delivery  Points 

1.  Small  Customers 

Prior  Energy  asks  the  Commission  to 
clarify  whether  small  customers  are 
entit^  to  Mae  flexible  receipt  and 
delivery  p<rats.  Small  customers  are 
firm  shippers  imder  Part  284  of  the 
Commissiem 's  regulations  and  therefore 
are  entitled  to  flexible  receipt  and 
delivmy  points  just  as  any  otbOT  Part 
284  firm  ^pper.  Flexible  delivery 
points,  however,  are  of  primary 
importance  to  facilitate  capacity 
releasing.  Since  small  customers  paying 
one-part  rates  are  not  able  to  release 
capacity,  the  availability  of  flexible 
delivery  points  may  be  of  only  minimal 
value  to  them. 


See,  for  example.  Illustrations  of  market 
cenlen  in  impottaacs  of  Market  Caalars.  Office  of 
Economic  Policy,  FERC  (Washington,  D.C.),  August 
21. 1992. 

**■  Depending  on  the  pipeline  configuratioa  and 
operatic^  it  may  be  po^fale,  for  example,  to 
establish  special  sones  for  nrarket  cent^  small 
cones  or  rates  based  on  100  mile  faserments,  or 
separate  “within  mmket  center"  rates  for  hauls  to 
and  fr«n  interconnections  vrithin  larger  cones. 

See.  e^..  El  Paso  Natural  Gas  Co.,  60  FERC 
161,109  (1992). 
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2.  Penalties 

In  Order  No.  636-A,  the  Commission 
concluded  that  “(ilssues  involving 
provisions  govv^g  the  use  of  receipt 
and  delivery  points,  including 
appropriate  penalties,  must  be 
addressed  in  the  restructuring 
proceedings.”  The  Commission 
added  that  “there  miist  be  some  valid 
operational  reason  for  imposing 
penalties  on  changes  in  volumes  to 
delivery  points  within  an  interrelated 
service  area." 

The  Fuel  Managers  Association  is 
concerned  about  imduly  strict 
scheduling  requirements  and 
scheduling  penalties.  It  asks  the 
Commission  to  clarify  that  a  pipeline 
must  demonstrate  affirmatively,  through 
dociimented  evidence  submitted  during 
the  restructuring  proceeding,  that  any 
proposed  scheduling  requirement  or 
penalty  mechanism  is  needed  to  address 
operational  concerns  on  its  system  and 
why  a  less  onerous  scheduling 
requirement  or  penalty  would  not  be 
sufficient  to  address  its  operational 
concerns.  It  maintains  that  a  mere 
statement  by  a  pipeline  that  it  needs  its 
scheduling  requirements  or  penalties  to 
inhibit  abusive  behavior  should  not 
satisfy  its  burden  of  proof. 

The  Coirunission  grants  the  Fuel 
Manager  Association’s  clarification  and 
agrees  that  pipelines  must  demonstrate 
that  their  proposed  scheduling 
requirements  and  penalty  mechanisms 
are  reasonable  operational  conditions. 
The  Coirunission  observes  that 
scheduling  requirements  and  penalties 
serve  different  functions.  Scheduling 
requirements  are  needed  to  provide  the 
pipeline  with  advance  information  to 
operate  its  system  efficiently.  Penalties 
are  designed  to  inhibit  behavior 
inimical  to  the  operational  integrity  of  a 
pipeline  system. 

3.  Deliveries  Within  a  Zone 

In  Order  No.  63&-A,  the  Commission 
concluded  as  follows  Muth  respect  to 
alternate  flexible  delivery  points  within 
a  zone: 

(Slhippers  with  upstream  delivery  points 
within  a  zone  can  select  downstream 
delivery  points  within  the  same  zone  and 
*  *  *  operational  concerns  can  be  met  by 
making  service  to  the  downstream  delivery 
point  interruptible.  This  is  consistent  with 
the  general  principle  that  controls  here:  a 
shipper  gets  flexibility  in  receipt  and 
delivery  points  for  the  part  of  the  system  for 
which  it  pays  a  reservation  charge.  Thus,  if 
a  pipeline  has  zone  rates,  a  shipper  gets 
flexibility  within  its  zone.*^ 


Order  Na  63a-A  at  p.  30,584. 
‘“/d. 

'loOrder  No.  638-A  at  p.  30,585. 


New  Jersey  Natural  argues  that  the 
alternate  fleidble  firm  delivery  points 
downstream  in  a  zone  should  have 
priority  over  the  rights  of  interruptible 
shippers.  It  also  seeks  clarification  that 
shippers  on  pipelines  with  postage- 
stamp  transportation  rates  may 
designate  downstream  delivery  points 
without  restriction.  It  maintains  that 
they  should  be  able  to  do  that  because 
both  upstream  and  downstream 
shippers  are  paying  for  access  to  the 
entire  pipeline  system. 

The  Commission’s  discussion,  quoted 
above,  was  addressed  to  the  relative 
rights  only  of  firm  shippers.  Firm 
shippers  with  alternate  flexible  firm 
delivery  points  downstream  in  a  zone 
have  priority  over  the  rights  of 
interruptible  shippers  but  not  over  firm 
shippers  with  primary  firm  delivery 
points.  Shippers  nominating  volumes 
for  delivery  to  primary  firm  delivery 
points  have  scheduling  priority  over 
shippers  nominating  volumes  for 
flexible  (alternate)  firm  delivery  points. 

With  respect  to  designation  of 
downstream  flexible  delivery  points,  a 
postage-stamp  system  should  be  treated 
similarly  to  a  zone  system.  Since 
shippers  on  a  system  with  postage- 
stamp  rates  pay  reservation  charges 
covering  the  entire  system,  they  may 
designate  downstream  alternative  firm 
delivery  points  on  the  same  basis  as 
shippers  within  a  zone.  The 
Commission  strongly  encourages 
pipelines  with  postage  stamp  rates  to 
consider  developing  smaller  zones  or 
mileage-based  rates,  particularly  where 
such  rate  structures  will  foster  ffie 
development  of  market  centers. 

4.  Curtailments 

'The  APGA  seeks  clarification  with 
respect  to  the  scenario  where  there  is  a 
capacity  constraint  in  the  path  of  firm 
transportation  on  behalf  of  shippers 
using  primary  and  flexible  delivery 
points.  It  maintains  that  since  the 
service  to  alternate  delivery  points  is 
interruptible,  it  should  be  curtailed 
prior  to  service  to  any  primary  delivery 
point.*^^  It  adds  that  this  should  be  so 
whether  the  alternate  delivery  point  is 
upstream  or  downstream  of  the  primary 
delivery  point. 

The  ^mmission  clarifies  that  a 
pipeline  must  give  scheduling  priority 
to  shippers  using  primary  delivery 
points  if  there  is  a  capacity  constraint 
when,  for  example,  a  compressor  is 


The  firm  shipper  selects  primary  delivery 
points,  which  are  firm  for  sch^uling  purposes,  and 
secondary  or  alternate  delivery  points,  wUch  do 
not  have  scheduling  priority  over  primary  delivery 
points  of  other  firm  shippers  but  have  scheduling 
priority  over  delivery  points  of  Interruptible 
shippers. 


malfunctioning.  That  is,  the  shipper 
scheduling  for  an  alternate  firm  delivery 
point  is  treated  as  interruptible  fm 
scheduling  purposes  in  tffis  situation.*’^ 
If  the  constraint  develops  after  gas  is 
scheduled,  service  to  alternate  firm 
delivery  points  should  be  considered 
)ust  as  fim  as  service  to  primary  firm 
delivery  points. 

V.  Transportation  Rates 

In  Order  Nos.  636  and  636-A,  the 
Commission  adopted  the  SFV  method  of 
cost  classification  for  cost  allocation  and 
rate  design  (billing)  purposes,  required 
the  use  of  different  measures  to  initigate 
cost  shifts,  and  required  pipelines  to 
continue  to  serve  small  customers  at  a 
one-part  rate  computed  using  an 
imputed  load  factor.  Petitioners  raised  a 
variety  of  issues  with  respect  to  the 
mitigation  measxues  and  the  treatment 
of  small  customers. 

A.  Different  Patemaking  Techniques 

In  Order  No.  636-A.  the  Commission 
stated  that  “it  will  require  the  parties  to 
use  different  ratemaking  techniques  in 
connection  with  the  distribution  of 
revenue  responsibility  among  customers 
to  avoid  significant  cost  shifting  that 
may  result  from  the  elimination  of  the 
two-part  demand  charge  or  the 
allocation  of  costs  based  on  peak  day 
demand. ’’*33  *rhe  Commission  strongly 
encouraged  the  use  of  seasonal  contrart 
quantities  (j.e.,  seasonal  entitlements  or 
CDs)  as  a  means  to  coimteract  those 
shifts  and  as  a  replication,  in  part,  of  the 
allocation  of  costs  based  on  peak  and 
annual  considerations.  The  Commission 
permitted  the  parties  to  explore  other 
methods. 

1.  Opposition  to  Different  Ratemaking 
Techniques 

Several  petitioners  oppose  the  use  of 
different  ratemaking  tec^iques  to 
mitigate  significant  cost  shifts.  In 
particular,  they  oppose  the  use  of 
seasonal  contract  quantities  or  annual 
volumes  as  the  mitigation  technique. 

Allied-Signal  obj^s  to  the  using  of 
different  ratemaking  techniques  to  avoid 
significant  cost  shi^  owing  to  SFV 
because  in  its  view  the  customer  class 
phase-in  method,  the  capacity 
adjustment  and  releasing  me^anisms, 
and  the  use  of  a  one-part  volmnetric  rate 
at  an  imputed  load  factor  for  small 
customers  provide  all  the  mitigation 
necessary.  The  Industrial  Groups 
similarly  argue  that  firm  customers  can 
mitigate  via  capacity  releasing  and 


lu Scheduling  eervice  at  the  altemate  firm 
delivery  points  is.  of  course,  superior  to  scheduling 
interruptible  transportation.  Order  Na  636  at  p. 
30,583. 

’"Order  Na  636-A  at  p.  30,599. 
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aitematives  such  as  peak  shaving, 
storage,  and  conservation. 

The  Conunisaion  believes  that  the 
Order  No.  636-A  mitigation  measure  is 
superior  to  the  method  referred  to  by 
Allied-Signal.  R  is  broads  based  than 
the  treatment  afforded  small  customers 
and  historic  customw  classes  in  that  R 
mitigates  for  all  customers  whidi  fece  a 
significant  cost  shiit  Moreover,  it 
ensures  mitigation  as  part  of  the 
ratemaking  process  rather  than  relying 
solely  on  the  possibility  that  capacity 
can  he  released  or  other  measures 
implemented.  Finally,  the  Commission 
in  the  past  has  used  ratemaking 
approaches  (such  as  imputed  load 
factors  and  annual  nominations)  that 
recognized  that  customer  load  factms 
vary. 

Allied-Signal,  the  faidustrial  Qoups, 
Sierra  Pacific,  Louisville,  and  LILCO 
maintain  that  the  use  of  seasonal 
contract  Quantities  or  techniques  based 
on  annual  volumes  vnll  have  a  variety 
of  undesirable  impacts.  For  example, 
they  argue  that  such  mitigative 
techniques  will  be  ineffidmit  with 
respect  to  such  matters  as  customer  load 
factors,  patterns  of  pipeline  usage, 
storage  acquisition  and  use,  and 
capacity  releasing.  The  Commission 
concludes  it  is  premature  to  speculate  as 
to  the  generic  impact  of  seasonal 
contract  quantities  or  other  mitigation 
measures.  Petitioners  may  raise  their 
contentions  about  impact  in  specific 
restructuring  proceedings  when  the 
issue  is  joinea,  and  where  arguments 
can  be  linked  to  the  specific 
circumstances  of  the  pipeline  and  its 
particular  customers. 

The  Industrial  Groups  argue  that  the 
end  result  of  mitigation  is  a  welfere-t3rpe 
subsidy  for  low  load  factor  customers 
while  Louisville  argues  that  seasonal 
contract  quantities  are  an  inequitable 
subsidy  h^use  they  hurt  residential 
customers  of  LDCs  who  have 
undertaken  load  fector  improvement 
efforts.  The  Commission  believes  it  is 
appropriate  to  minimize  significant  cost 
shifting  that  may  occur  among 
customers  so  thk  the  impact  of  SFV,  to 
aid  competition  as  discussed  in  Ordw 
Nos.  636  and  636-A,  is  not  distributed 
inequitably  among  the  shippers  on  the 
interstate  pipeline  networL  The 
Commission  does  not  consider  this  to  be 
an  unfair  "subsidy,”  because  it  does  no 
more  than  maintain  the  status  quo  with 
respect  to  the  relative  distribution  of 
revenue  responsibility. 

The  Industrial  Groups  and  Allied- 
Signal  maintain  that  seasonal  contract 
quantities  will  undermine  or  distmt 
SFV’s  price  signals.  Sierra  argues  that 
seasonal  contract  quantities  undermine 
the  Commission's  goals  in  that  they  will 


improperly  affect  a  gas  costomer's 
choice  ab<mt  its  gas  seller.  R  maintains 
that  this  will  resmt  becaxise  the  demand 
charges  on  different  pipelines  will  be 
determined  based  on  seasonal  demands. 
It  points  out  that  on  pipelines  with 
identical  costs  the  demand  charges  will 
differ  because  they  have  a  difference  in 
seasonal  demand. 

The  Commission  sees  no  adverse 
impact  on  price  signals  or  improper 
impact  on  a  gas  purdiaser’s  choice  of 
gas  sellers  stemming  from  the  use  of 
seasonal  contract  quantities  or  similar 
measures  because  the  pipeline’s 
reservation  diaige  nvill  still  be  billed 
under  the  SFV  method.  In  addition,  that 
seasonal  contract  quantities  will 
produce  different  reservation  charges  on 
pipelines  with  identical  costs  is  a  met 
entitled  to  no  weight.  That  situation  is 
just  as  likely  to  occur  without  seasonal 
contract  quantities  because  it  is  imlikelv 
that  two  pipelines  would  have  identical 
reservation  quantities  with  daily 
reservation  Quantities  applicable 
throughout  tne  year.  In  addition,  it  is 
highly  unlikely  that  any  two  pipelines 
would  have  identical  costs. 

Sierra  further  argues  that  this 
mitigation  approach  is  inconsistent  with 
Commission  policy  that  transportation 
rates  are  to  reflect  allocative  and 
productive  effidetrey.  R  maintains  this 
is  because  seasonal  omtract  quantities 
encourage  demand  on  peak  days  and 
penalize  off  peek  use. 

The  Commission  did  trot  adopt  SFV  to 
promote  allocative  and  productive 
efficiency  in  the  use  of  pipeline 
capadty.*^  Rather,  it  adopted  SFV,  as 
fully  discussed  in  Ordw  Nos.  636  and 
636-A,  to  promote  the  goal  of  an 
efficient,  national  gas  market  by 
allowing  all  gas  merchants  to  compete 
equally  without  regard  to  fixed 
transportation  costs  included  in  the 
pipeline's  usage  charge.  The 
Commissirm's  dedsion  to  require 
pipelines  to  implement  ratemaking 
techniques  to  eliminate  cost  shifts 
resulting  from  the  change  to  SFV  does 
not  interfere  with  this  goal  because  the 
usage  charge  for  firm  transportation 
would  be  imaffected  by  any  such 
ratemaking  techniques.  In  any  event,  the 
lower  usage  charge  under  SFV  should 
enhance  productive  effidency  by 
promoting  gas  on  gas  competition, 
'reducing  transportation  usage  rates  and 
encouraging  increased  throv^put. 

Sierra  mmntains  that,  in  etmd,  there 
is  no  difference  between  the  D-2  charge 
and  seasonal  contract  quantities.  R  adds 
that  seasonal  contract  quantities 
reintroduce  the  probleim  associated 
with  D-2s,  such  as  how  they  are  chosen 


***  Order  Na  63S-A  at  p.  30S0S. 


and  whether  renominations  will  be 
allowed.  R  argues  that  Ordw  No.  636- 
A  makes  implementati<m  problems 
more  severe  by  making  it  difficuR  to 
predict  needs.  R  also  maintains  it  is 
imdear  what  effect  a  customer's 
seasonal  contract  quantity  will  have  on 
the  pipeline's  certificate  obligation. 

SeaMoal  contract  quantities  are 
different  from,  and  in  the  Cmnmissioo’s 
judgment,  superior  to  the  manner  in 
which  D-2  charges  operated.  D-2s  did 
not  reduce  the  fim  customer’s  daily 
entitlemenL  white  seasonal  contract 
quantities  do  place  a  contractual  limit 
on  capedty  li^ts.  D-2S  also  did  not 
permit  the  pipeline  to  aell  unsubscribed 
firm  off-pe^  capacity,  white  seasonal 
contract  quantities  would  jiermR  such 
sates  of  unsubacribed  off-peak  firm 
capacity.  The  Commission  believes  that 
the  issue  of  how  seasonal  contract 
quantities  are  chosen  is  an  issue  for  the 
restructuring  proceedin^*^*  As  with 
no-notice  service,  this  election  should 
be  made  during  the  restructing 
proceedings.  Pregranted  abandonment 
under  $  264.221(d)  of  the  Commissi  cm  *8 
regulations  is  granted  to  the  extent  there 
are  reduced  seasonal  quantities.  The 
parties  to  the  restructuring  proceedings 
should  address  the  issue  of  whether 
shippers  should  have  renomination 
rights  after  a  pipeline’s  restructuring 
beccHoes  effe^ve. 

LILCO  maintains  that  seasonal 
contract  quantities  will  mable  pipelines 
to  (x>ltect  excess  revenues  assodeted 
with  uncx>mmitted  capacity  from  whidi 
it  can  collect  interruptible 
transportation  revmiues.  The 
Com^ssion  sees  the  interruptible 
revenue  issue  raised  by  LILOO  as  no 
diffnrent  than  the  allocation  of  costs  to 
interruptible  service  ordinarily  faced  by 
the  Commission.'^ 

Sierra  argues  that  the  use  of  seasonal 
contract  quantities  is  merely  a  cost-shift 
mechanism  that  has  no  relationship  to 
how  costs  are  incurred.  The  Industrial 
Groups  argue  that  facilities  are  buih  to 
meet  peak  demands  and  that  off  peak 
usage  adds  only  variable  costs.  Hence, 
they  maintain,  any  technique  based  on 
annual  factors  would  allow  customers  to 
escape  cost  responsibility. 

The  Conunission  stated  in  Order  No. 
636-A  that  it  adopted  SFV  because  the 
pro-com{)ditive  goals  to  be 
accomplished  via  SFV  generally 
outweigh  the  ratemaking  principle  of 


***  That  to,  pipdiiw  customen  do  not  bav«  ■ 
unflalerat  rigM  to  anainnal  contract  cpiantitlea. 
Howaver,  a  pipellna  that  does  not  want  to  havs 
neatnnal  onitract  qiumtitiaa  mutt  develop  anothac 
methodology  to  addraai  potential  lignHirant  coal 
ahifta.  a«  ditcutaad  in  Owiaf  Na  sas-A. 

***  Sea  the  dtocuatoonoUhtotoane  hi  the  capedty 
raleaaing  peit  of  dito  order,  aupni. 
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allocaking  fixed  costs  to  annual 
tbrongbpuL.  However,  the  Gommission 
requited  adjustments  in  winnectinn. 
with  the  distribution  of  revenue 
responsibility  among  customers  to  avoid 
significant  cost  shifts  among  pipeline 
customers  resulting  from  varying  load 
profiles. 

The  Commission  believes  it  is 
appropriate  toreconunend  tbe  use  of 
seestmal  contract  quantities  to  mitigate 
significant  costs  shifts  that  may  occur  in 
in^vidual  cases  because  the  use  of 
annual  or  similar  factors  is  a  well- 
settled  method  of  distributing,  revenua 
responsibility  among  pipeline 
customers  that  will  not  conflict  vrith  the 
goals  tobe  adueved  vis  SFV  by 
retention  of  a  one-part  reservatiim 
cbcuge  for  billing  purposes. 

Southwest  Gas  asks  the  Commissinn 
to  clarify  that  Cexcept  for  two-part 
demand  charges)  it  will  permit  any 
variety  of  eMb^  entitlement-basad 
allocation  methods  (eg.,  seasonal  or 
maximum  daily  entitlements)  or 
demand-based  allocation  methods  (ag.. 
coincident  peak  demand).  At  this  time, 
tbe  Commission  is  not  prohibiting  any 
particular  tecbniques  except,  as 
discussed  below,  that  two-part  demand 
charges  may  not  be  used  for  billing 
purpose. 

Soidhwest  Gas  seeks  clarification 
about  whether  allocation  methods  to 
reduce  cost  shifting  are  to  be  applied 
uniformly  to  all  customers.  Since  the 
extent  of  cost  shifting  and  the 
application  of  any  ratemaking  technitpie 
is  dependent  on  the  circuin^snces 
facing  each  pipeline,  the  Commission 
cannot  make  a  generic  determination  of 
this  issue.  Parties  in  the  individual 
restructuring  proceedings  should 
consider  and  develop  Um  ratwnaking 
methodology  best  suited  to  reducing  tbe 
cost  shifts  for  each  pipeline. 

To  conclude,  the  Commisskm  adheres 
to  its  conclusion  that  pipelines  must 
“use  different  ratemaking  techniqiias  in 
connection  with  the  distributhm  of 
revenue  reaponsibility  among  customers 
to  avoid  significant  cost  shift^g  that 
may  result  from  the  ehmination  of  the 
two-part  demand  charge  or  the 
allocation  of  costs  based  on  peek  day 
demand'*  The  Commission  believes 
it  is  approptiato  to  “minimiae 
significant  cost  shifting**  among 
customers,  so  that  the  impact  of 
adopth^  SFV  to  aid  cos^petitimi  w 
discussed  in  Oder  Noe.  ^8  mid  636- 
A  is  not  distributed  inequitri>fy  amcHig 
the  shippers  of  varying  teed  pi^loe  (m 
the  interstate  pipeline  network.  Tba 
Commission  also  contiiiuesto  slron^y 


Nto.  ese-A  ar  p.  30.S9S. 


encourage  the  use  of  seesonal  omtract 
mMBtities  to  nriti^to  ai^uficant  coat 
shifts  that  may  occur  owmg  to  the 
adoption  of  Sihf.  However,  the 
Comraiasion  lecogpiaas  thrtit  mqFnot 
be  appropriate  In  all  drcumstancae  to 
use  seasonal  contract  quantities  and 
encourages  aearivtty  in  die  tailoring  of 
mitigatum  tachniqiies  suited  to  dm 
specific  facta  of  a^  case  Hsnce,  the 
Commissimi  will  not,  as  requested  by 
the  APGA,  adopt  a  presunmtion 
favoring  the  use  of  seasonal  contract 
quantitiee 

2.  Meaning  of  Significant  Cost  Shifts 

Several  petitioners  ssk  the 
Commission  to  define  significant  cost 
shifting.  Allied-Signal  maintains  that  at 
a  minimum  this  means  a  ten  percent  or 
more  rate  impact  of  SFV  on  any 
customer  class.  The  Industrial  Groups 
would  define  a  significant  increase  a& 
over  ten  percant.  The  Ptoducer 
Associations  would  also  apply  the  10 
percent  threshold  Sierrs  arguea  that  all 
casts  (transportation,  storage,  and  gas 
casts)  reflected  in  the  delivery  price  of 
gas  to  the  pipeline’s  customer  must  be 
considered. 

The  Commisskm  clarifies  that  all 
transportation  casts  |i.a,  costs  allocated 
to  transmisuon,  incduding^stem 
storage  retained  by  tbe  pipehne)  are  to 
be  considered  in  applying  the 
“significant**  coat  shift  test^The 
delivered  cost  of  gss  is  irrefovant  to  the 
impact  of  SFV  on  s  custonMs’s 
transportation  costs.  In  addititm,  this 
test  is  to  be  appliodby  cmstomer  rather 
by  customer  cdass.^^  Howevw,  the 
ComimssioB  dediaes  to  set »  bright-line 
test  for  detennmii^  “significant**'  cost 
shifts  because  this  depends  heavily  on 
the  fads  of  eac^  case.  The  only  br^t- 
line  teat  occurs  at  the  end  of  tba 
restructuring  ratemaking  prcxass  when 
pipehnes  must  phase-in  coat  shifts  over 
no  mora  Uimi  m  four-year  period,  if  tbe 
use  of  SFV,  after  implementation  of 
other  ratemddng  tochnic)uee  desired  to 
minimize  cx>st  shifts,  still  results  in  s  10 
percent  or  greeter  increase  in  revenue 
responsibility  for  any  historic  customer 
class. 


<3*  In  ftddWon,  if  the  pipeline  wed  MFV  U> 
design  iu  contract  stora^  raM,  U  niwt  deteraiine 
if  the  UM  at  SFV  vill'ra^t  in  a  significant  cost 
shift  for  existing  contract  sloraga  cwtnnwta. 
However.if  the  rata  design  for  contract  storage  did 
not  change,  then  itneednot  be  induded  in 
detenainteg  whether  sigpiSewt  coet  shiAe  «riH 
occur. 

'«<>NortbweBtPlpelinaCorp.  m  FERC  tet.lSS 
(imil.  Unilto  Cai  Pipeline  Co..  61'  FIRC  f  Slijai 
(1992).  /Hahmna-Tenneseee  Natural  Gee  Co..  61 
FERC 1 61,15*  {t99£J,  Mtstosippt  Rfrar 
Trawmisafon  Carp^.  at  FEMTf  St.MSdaaaj.  m* 
Pauite  PipeUne  Co..  61  FERC  1 61.182  (1992). 


AUtod-Sfgnak  asguaa  that  the  use  of 
diflerwit  retemsking  techniques  ahoehi 
be  used  to  nritigato  the  significant 
impact  of  SFV  and  not  to  elbninstesH 
coat  ahifts  by  putting  cuatomaw  into  tbe 
same  revanua  podtte  as  they  war* 
tindsrMFV.  Similaify  the  Puri 
Managsrs  Asaodatioa  cootanda  that 
mitigation  must  not  create  coat  ahiftteg 
to  load  ftartor  custoroars  bv  over- 
mitigating  fiia  coat  riiift  tolow  lead 
factor  custOBMrs  cauaed  by  SFV.  The 
ComnriasioD  darifieekag^ia  to  avoid 
significant  cost  sMfts  remdtiiig  from  the 
changato  SFV  and  net  to  provitfo  an 
opportunity  for  some  customers  to  make 
themselves  better  off  at  the  expense  of 
other  customers. 

3.  Phase-Out 

The  Induatriri  Groups  conteBd  that 
any  ratemaking  techniques  used  to 
avoid  signifia^  iropactB  should  be 
phased  out  over  toe  four-year  tranaition 
period.  Sierra  riso  argues  that  these 
measures  riiould  be  transitional,  as  were 
D-28,  and  not  permanent 

The  CoramissicHi  dmifiea  that  toere  is 
to  be  no  autcxnatic  phese-out  period  for 
any  tectonique  used  to  avoid  potential 
significant  shifts  in  the  assignment  of 
revenue  responsibility.  The  Commission 
will  exmnine  the  appropriateness  of  the 
assignment  of  revenue  responstoility  in 
fiitim  NGA  section  4  or  5  cases. 
Customers  can  file  complaints  under 
NGA  section  5  for  Commission 
reconsideration  of  the  lawfulness  of 
effective  rates  and  toe  underlying 
method  for  distribatmg  the  revenue 
lequiTement. 

4.  Seasonal  Capadty  Availability  and 
Seasonal  Rates 

The  Fuel  Managers  Assodation  argues 
that  pipelines  must  make  available,  on 
an  open  access  basis,  any  seasonal  firm 
capadty  that  becomes  available  through 
the  use  of  seasonal  contract  quantities. 

Similarly,  Blue  Flame  argues  that  the 
pipelines  should  be  able  to  offer 
services  that  take  advantage  of  seasonal 
demands  for  gss  from  special  use 
customers.  Bhie  Flame  maintains  that 
the  Commission  should  not  have 
discoiuaged  the  creation  of  customer 
dasses.^'*^  which  limits  pipeline 
services  to  firm  peak-day  transportation, 
interruptible  transportation  and  the 
small  customer  transportation  services. 

The  Fuel  Managers  Assodation  also 
argues  that  the  Commission  should 


***BlMvPlMS*raferafotlfoifolwneathiOHCT 
Na  636-A  that  “as  *  gwani  sMltar.  fiw 
ComariMoo  dfacauragas  the  cietooe  aPcnstaBMr 
dataat.  othw  tli»  sfaelal  niaH  coaloiiNr  dais 

pfoxitM  faa  la  lUs  mla.  o>  if  nacsMary  iforiag  A* 
fcHgyearinmgalfcwpMtod.'-OtowNV.  S3*  Aafp. 
30.599-60. 
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clarify  that  the  use  of  seasonal  rates  is 
particularly  important  to  encourage  the 
use  of  capacity  in  non-winter  periods 
that  becomes  available  because  of  the 
use  of  seasonal  contract  quantities.  It  is 
concerned  that  pipelines  will  have  little 
incentive  to  discount  rates  if  all  costs 
are  allocated  to  existing  customers. 

Sierra  argues  that  any  seasonal 
allocation  to  address  sUfts  in  revenue 
responsibility  must  reflect  cost 
incurrence  with  costs  classified  between 
winter  and  srunmer  seasons  and  then 
allocated  based  on  seasonal  demands  to 
yield  winter  and  summer  reservation 
charges. 

The  Commission  clarifies  that  it  has 
put  no  limit  on  the  current  ability  of 
pipelines  to  ofier  firm  transportation 
service  in  any  particular  circumstance. 
Part  284  pipelines  have  always  been  and 
remain  required  to  offer  all  firm 
capacity  that  becomes  available.  This 
will  include  capacity  that  becomes 
available  through  the  lise  of  seasonal 
contract  quantities,**^  subject  to  any 
operational  constraints. 

The  Commission  vrill  not  require 
seasonal  rates.**^  Seasonal  rates  are  not 
related  to  the  instant  rule’s  goals  or  to 
the  mitigation  of  significant  cost 
shifts.***  As  indicated  in  Order  No. 
636-A.  it  may  be  appropriate  to  apply 
the  principles  enunciated  in  the  I^te 
Design  Policy  Statement  in  determining 
whether  seasonal  rates  are 
appropriate.**”  The  Commission  will 
consider  the  Fuel  Managers 
Association's  argument  about  the 
incentive  to  discoimt  in  connection 
with  a  particular  case  involving  off-peak 
service. 

5.  Annual  Allocation  Measures 

In  Order  No.  63&-A.  the  Commission 
concluded  that  pipelines  may  not 
continue  to  use  two-peul  reservation 
charges  for  either  allocation  or  billing 
oses. 

e  APGA  asks  the  Commission  to 
clarify  that  pipelines  and  their 
customers  may  use  D-2  charges.  If  D-2s 
serve  the  purpose  of  distributing 
revenue  responsibility  among  customers 
to  avoid  significant  cost  shifting.  The 
APGA  maintains  that  D-2s  may  be  the 
best  solution  to  cost  shifting  on  certain 
pipelines. 

CIO  argues  that  a  two-part  demand 
charge  does  not  imdermine  the 


See  Northern  Natural  Gas  Co.,  61  FERC 
161.079  (1902)  (approving  rate  schedule  under 
which  shippers  can  transport  on  a  seasonal  basis). 

Seasonal  mUtlements  differ  from  seasonal 
rates  in  that  seasonal  entitlements  may  yield  one 
rate  applicable  throughout  the  year.  Sm  Order  No. 
S36-A  at  p.  30.599  tt.  306  for  an  example. 

See  Order  No.  636-A  at  p.  30.606  with  respect 
to  cost  incunenoe  and  the  instant  rule. 

'«*/cf.alp.  30A0S. 


Commission’s  policies  in  adopting  SFV, 
because  the  ch^e  is  not  bas^  on  usage 
but  is  assessed  on  the  basis  of  peak 
entitlements  regardless  of  actual 
volumes  transported.  QG  adds  that  a 
two-part  demand  charge  might  be 
appropriate  if  a  pipeline,  like  QG, 
cannot  provide  maximum  service 
entitlement  levels  throughout  the  year. 

It  asserts  that  this  would  properly  reflect 
cost  incurrence.  QG  further  argues  that 
a  two-part  reservation  charge  is 
consistent  with  the  mitigation  of  cost 
shifts  and  is  superior  to  seasonal 
contract  quantities,  because  on  its 
system  temperature  fluctuations  occur 
throughout  the  year. 

Southwest  Gas  argues  that  the 
Ckimmission  should  permit  D-2  charges 
because  they  are  not  a  usage  based 
chaige.  It  adds  that  the  end-result 
should  determine  the  reasonableness  of 
any  approach. 

The  Commission  concludes  again  that 
pipelines  may  not  use  two-part 
reservation  charges  for  billing.  It  is  true 
that  the  Docket  No,  RM91-11-004,  et  al. 
D-2  charge  is  not  a  usage  charge  in  the 
sense  that  customers  pay  as  they  take 
service.  However,  the  D-2  charge  is 
similar  to  a  usage  charge  in  that  the  D- 
2  charge  was  to  reflect  demand  for 
annual  service  in  light  of  estimated  use. 
In  any  event,  the  D-2  charge  was 
derived,  in  part,  to  help  pipelines  in 
their  role  as  merchants  by  enabling 
them  to  better  estimate  customers’ 
annual  gas  purchases.  In  the 
competitive  sales  market  with 
competitive  pricing  mechanisms  for 
unbundled  gas  sales,  which  may 
include  some  type  of  gas  inventory 
charge,  the  D-2  is  no  longer  needed. 
Seasonal  contract  quantities  also  reflect 
the  fact  that  a  pipeline  cannot  provide 
maximum  service  levels  throughout  the 
year  by  allowing  lower  off-peak  levels. 
That  there  are  temperature  fluctuations 
throughout  the  year  does  not  militate 
against  seasonal  contract  quantities. 
Rather,  it  suggests  the  use  of  monthly 
contract  quantities,  which  the 
Commission  encourages  the  parties  to 
pursue  in  the  restructuring,  or 
subsequent,  proceedings. 

However,  pipelines  may  use  annual 
measures  for  cost  allocation  so  long  as 
only  a  one-part  reservation  charge  is 
used  for  billing  purposes.  As  stated  in 
Order  No.  636-A,  the  Commission  will 
not  foreclose  the  u9e  of  any  annual 
measures  as  a  vehicle  for  allocating 
revenue  responsibility  [e.g.,  among  rate 
zones)  so  long  as  the  pipeline  uses  a 
one-part  reservation  charge  for  billing 
purposes  and  does  not  create  different 
charges  in  the  tariff  for  individual 
customers  because  of  the  use  of  D-2s  or 


other  annual  allocation  measures.*** 

The  Commission  is  permitting  the  use  of 
annual  measures  bemuse  they  may  be 
the  most  appropriate  method  for  certain 
cost  allocations  (e.g.,  among  rate  zones) 
to  avoid  significant  shifts  of  revenue 
responsibility. 

I^t,  QG  states  that  its  annual  service 
limitations  predate  the  Conunission’s 
adoption  of  the  modified  fixed  variable 
method,  have  been  negotiated  based  on 
operational  constraints,  and  are 
incorporated  in  its  certificates.  Hence,  it 
seeks  clarification  that  the  adoption  of 
a  one-part  reservation  charge  does  not 
affect  its  annual  service  limitations. 

'The  Producer  Associations  argue  that 
if  the  Ck)mmis8ion  allows  fixed  cost 
allocation  based  on  D-2  nominations, 
customers  should  pay  higher  rates  for 
taking  deliveries  over  their  nominations 
and  should  not  be  allowed  to  release 
capacity  in  excess  of  the  nominated 
level.  Similarly,  Allied-Signal  argues 
that,  if  annual  volumes  are  used  as  a 
mitigation  technique,  there  should  be 
some  restriction  on  the  ability  of  a 
customer  to  demand  service  above  its 
annual  level  without  penalty. 

The  Ckimmission  clarifies  that  a 
pipeline  may  retain  some  form  of 
annual  service  limitation  post¬ 
restructuring  in  connection  with  a  one- 
part  reservation  charge,  as  long  as  the 
annual  service  limitation  does  not 
operate  as  a  D-2  charge.  Furthermore, 
nothing  in  this  rule  obligates  a  pipeline 
to  provide  service  in  excess  of  its  pre¬ 
restructuring  certificate  obligations.  In 
any  event,  this  issue  is  imrelated  to  the 
rate  design  issues  addressed  in  Order 
No.  636. 

6.  dlapacity  Reduction 

Meridian  argues  that  SFV  should  only 
be  adopted  if  die  pipeline  is  capacity- 
constrained  or  full  unless  the  customers 
are  permitted  to  reduce  or  terminate 
their  service  unilaterally. 

In  Order  Nos.  636  ana  636-A,  the 
Ckimmission  denied  the  right  of 
customers  to  unilaterally  reduce  or 
terminate  transportation  service  from 
the  pipeline.  The  Commission  also,  as 
discussed  in  Order  No.  636-A,  did  not 
apply  the  policy  of  adopting  a  rate 
design  to  ration  capacity  bemuse  in  "the 
prevalent  economic  and  market 
circumstances,  •  •  •  the  goal  of 
achieving  an  efficient,  national  gas 
market  is  the  factor  that  should  control 
the  selection  of  appropriate  rate  design 
method.’’  **'  Hence,  Meridian’s 
argument  is  rejected. 


*«*  Order  No.  636-A  at  p.  30,595  n.  287. 

Order  No.  636-A  at  p.  30,605.  See  also  Order 
No.  63&-A  at  pp.  30,637-38,  where  the  Commission 
concludes  that  customers  do  not  have  the  unilateral 
right  to  cost-free  releases  of  capacity. 
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B.  Rates  for  Siamll  Customers 

In.  Order  No.  636-A,  tWCoDimission 
clarified  all  p^Mlinaathat  on  Mew 
18, 1992,  oSarad  a  smod  cnstomer  safes 
or  tmsportatioix  rate  aanrics  c»  a  wie- 
pert  vohunetrkr  basis  at  an  inputed  load 
factor  rate  ratest  continue  to  ohBw  fim 
and  no>notica.tran8partati«i  sMvices  on 
the  same  basis.  The  GommissioB  also 
suggested  pipelines  should  eonsklBr 
increasing  Uw  class  of  sinsU  customOTs 
by  raising  theeligfidlity  level  to  up  to 
10,000  Mcf  or  Dth  per  day. 

1.  The  Use  of  an  Imputed  Load  Factor 
Perales  Gas,  die  Northern  Distributes 
Group,,  and  Atlenla  Gas  argue  that  there 
is  no  oasis  for  the  Commiuias’s 

□uiromeot  dial  pip^mes  cnntinua 
efinitely  to  oner  small  customers  a 
oneopart  v^umatrie  rate  at  an.  imputed 
load  {actar..Theyargue»  among  other 
thing3,  th^  this  resulte  in  two:  ddppws 
paying  diffarent  rates  fertba  same 
service  and  is  theiefcite  discriminatory. 
They  also  argue  it  is  unfair  because  ln^ 
LDGs  awe  customms  in  poar« 
communities  in  large  uihm  areas  and 
serve  eemnmnities  dial  are  smaller  than 
th^ipeline’s  small  custooMEta. 

The  Northern  Distributor  Group 
argues  that,  as  provided  in  Order  No. 

636,  imputed  load  factor  rates  for  small 
customers  shoidd  only  be  used  as  a 
transitional  Binasurei  to  be  phasadHiut 
within^  fear  yaais.  Ik  anertsthat  dds  will 
adequatriy  protect  small  eiMtomsrs 
agai^t  cost  shifts,  ft  also  mamtams  diet 
the  use  of  imputed  loadi  fiictors  results 
in  asidisidy  which  does  not  serve 
eqnslily  or  competkivmiess.  It  adds  that 
the  requirement  that  the  rate  be  dunged 
only  in  an  NGA  section  4  or  section  5 
proceeding  will  have  a  chilling  impact 
on  dumgea  because  the  burden  wikbs' 
cm  the  piopmient  of.  change  and:  that  the 
pipeline  vnll  have  litde  incentive  to 
change  the  nde  because  it  is  recovering 
its  costs.  It  condudas  that  either  the  r^e 
should  be  negotidlle  in  the  restructwing 
proceedings  or  prior  settiements  should 
remdn  in  effsct.  In  disk  vein,  it 
contiHids  thcd  a  settlement  uddi 
Northmn  Natural  Gas  Company 
contemplated  the  eventual  ehmination 
of  one-part  rates.*^ 

The  ^mmisskm's  aim  with  respect  to 
service  to  small  cmstomers  is  to  coiUinue 
the  status  quo  pziartothe  instant  rule; 
subject  to  &e  few  changes  in  terms  and 
conditUms  adopted  in  this  Rule.  While 
some  petitioners  re^  Order  No.  636  to 
mean  that  sexvica  to  small  customers 
a  one-pmrt  rate  was  to  be  contimud  only 
in  connection  with  phased-out 


ttorthara  IWlarak  GmCOm.  sa  tEMrfSl.207  St 
p,St.S3S(I9M).  yaw 

period  ending Septerahar  30  ISSt. 


mitigation,  that  was  nd  dm 
Commissisn.’s  intent.  Argumratskhst 
the  small  custinnar  rata  should  be 
discoBtinued  should  be  raised  in 
pipeline  proceedings  under  NGA 
sections  4  or 

On  the  other  hand,  tha  APGA  wguea 
that  tha  Commission  acred  in  to 

imke  the  one-part  rate  deal^  f<x  smell 
customers^  as  wall  as  other  ratemehing 
techniques  employed  to  moderate  the 
impact  of  SFV,  a  permanent  rate  design 
requirement  for  pdpeliaes.*”*  In  tita 
alternative,  the  APGA  asks  Uu 
Commismen  to  rale  that  any  chmages  to 
tha  cme-part  rate  design  can  only  tas 
made  pit)^)ectively  under  NGA  sactiaD 
5  rather  than  under  NGA  section  4, 
subject  to  refiind. 

The  Northem  Distributor  Group 
argues  that  the  use  af  a  smad  customar 
imputed  load  factw  rata  should  be 
phased-out  within  ibur  years. 

As  indicated  above,  the  (me-p&rt  rate 
design  for  small  customers  was 
continued  because  the  CommisKmi  did 
not  intend  to  change' it  in  this  rule.  ft.  is 
no  more  or  less  pannanent  than  any  rate 
design  and  may  W  changed  under 
seclums  4  andS  of  the  NGA.  Becmisa 
the  one-part  rata  design  k»  small 
customers  is  s  coatiauatien  of  the  st^us 

3uo,  it  is  net  subject  to  phase-out  under 
le  instant  mis. 

2.  Adjastmmits  to  bnputed  Load  Factor 
In  Orcfer  No.  636-Ar  the  Commission 
stated  that  the  pipeline’s  onepart, 
volumetric  rata  im  its  small  ciBtomer 
service  should  be  computed  using  the 
same  imputed  load  factor  as  was  used 
to  coiiq)uta  its  previous  rate  for  its  small 
customer  sales  servics,'' 

CIG  seeks  clarification  that  it  can 
propose  to  adjust  tha  imputed  load 
factor  to  reflect  changes  in  the  load 
factor  of  small  customers  caused  by 
Order  No.  636.  It  maintains  th^  this 
may  be  necessary  to  ensure  that  the 
imputed  load  factor  does  not 
substantially  exceed  the  actu^  load 
factor. 

The  Gas  Consumers  argues  that  the 
Commission  should  require  pipelines  to 
derive  theu  one-part  ratwi  using  tha 
system-wide  load  factor.  It  maintains 
that  this  is  necessary  to  mitigate  Docket 
No.  RM91-11-004,  et  aL  cost  shifts, 
which  is  not  done  by  using  the  class 
load  factor.  It  asserts  that »  Commisrion 
mandate  is  sought  because  small 


*'”Tbe  Coauniiisioa  has.  however,  incotpocated 
paiU  of  pending  proceedings  with  respecT  to  rata 
design  isseee,  wUch  inchide  one-pert  rate  inatters, 
into  restructuring  proceedings.  Fl^da  Gea 
Transmission  Ca,  61  FERC 1 61,019  (1992). 

ISO  Ilia  temporal  status  of  the  other  talamaking. 
technhines  is  cBscusaed  in  other  aectienaeCtUa 
order. 


customeis  fedi  dm  fevemgs  to  bvgoixi 
for  sueb  a  load  fectoE. 

Tba  Northern  Distributor  Group 
argnas  that  pipelines  should  be  ^owed 
in  their  complianca  ffimgs  tupreposo 
lowering  their  currant  imputed  load 
factor  for  small  customer  ratss^ 

As  riatsd  shove,  the  Comrafeaion 
Intmids  no  change  in  its  current  policies 
with  respoct  to  the  small  custraner  rata 

This  indttdiM  letaDtkm  of  the 
imputed'  load  factos  used  to  compute  th» 
rata  for  the  small  customar  sales  service 
unless  there  is  wsrrsnt  for  increasing 
the  imputed  load  feetoras  a  moasuia  to 
avoid  shiife  in  ravenue  responribihty. 
Howevar,  the  imputed  loaa  fector  may 
not  be  decreased  hr  the  restructuring 
proceedings. 

3.  EKgibility  Dbte 

In  Order  No.  636-A,  the  Commission 
required  pipelines  that,  on  May  18, 

1992,  cffer^  a  small  customer  sales  or 
transportatiaB  swice  at  a  one-part 
volumetric  rats,  widi  an  imputwl  load 
factor,  to  offer  all  of  its  finn 
tran^fiortstioir  services  on  the  seme 
basis  to  eligible  smeU  customers. 

The  Gas  Gonsumsm  argue  that  tha 
Commission’s  just^catum  fhc  die  use  of 
one-part  rates  applies  equally  to  aR 
customers  with  peak  capabihties  of  lass 
than  10,000  Mcf  per  day,  regardlesa  of 
whether  th^  w we  charged  previously 
under  cma-part  rates  wi^  imputad  lo^ 
factors.  Tba  Gas  ConsHmers  maintain 
that  if  the  Commission  grandfathers  the 
one-part  rate,  it  shoirid  do  so  with 
resp^  to  att  pipehnea  that  svar  offered 
service  at  a  one-pwt  rate  to  smell 
customers,  becsifee  many  pipelines  have 
replaced  their  ene-part  rates  with  two- 
part  rates.  Hence;  ft  states,  that,  on  May 
16;  1992,  most  small  customers  that  had 
received  swvice  under  a  one-part  rate 
for  years  were  receiving  service  nndera 
two-part  rate.  ’The  Northern  Distributor 
Group  argues  that  the  smaU  customer 
class  should  not  be  open  to  customers 
new  to  a  pipeline  system  after  May  19, 
1992,  to  av^d  further  subsidies,  whi(± 
prevent  unfsir  competition. 

The  Cfoimnission  clarifies  diat,  if  a 
downstream  pipeline  offered  service  at 
a  small  customer  rate  on  May  19. 1992, 
it  must  offer  it  to  all  customers  directly 


The  only  iiun<iataTy  apcception  rebtw  to 
restrictive  orilerie  need  04  to  sbsum  the  pip^iae  has 
the  opportunity  toiecoves  costs  figned  to  the 
small  customai  sarvlca.  For  axampto,  tha  small 
cuslomai  must  exhaust  its  daily  Iwel  of  Brm 
enUtlemeat  bafora  shipping  gaa  under  any 
interriptibla  tmospattotioa  aasvlce  asattaMe  firna 
the  pipeline. 

An  exception  weak)  aDdstwhea  tha  tsaaa  has 
been  saisad  in  » tala  |^«caading  that  haa-baan 
tncorpoiatod  into  thaiaatnictMrtng  paacaading 
Florida  Can  TnnwmiaaianCai,  SI  FEBC  ISVOie 
(1992). 
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connected  to  it  who  meet  its  eligibility 
criteria,  even  if  such  a  customer  was  not 
a  customer  at  that  rate  on  May  18, 1992. 
The  Commission’s  intent  in  Order  No. 
636-A  was  to  grandfather  service  at  the 
small  customer  rate  to  a  particular  class 
of  customers  and  not  particular 
customers.*^’  That  is,  if  the  pipeline 
had  a  small  customer  rate  schedule  on 
May  18, 1992,  it  must  retain  that 
schedule  and  ofier  service  thereimder  to 
ail  customers  who  qualify.  If  a  pipeline 
had  discontinued  all  service  at  its  small 
customer  rate  on  May  16, 1992,  and  the 
Commission  has  approved  of  that 
discontinuation,  it  need  not  reinstate  it 
because  small  customers  were  not 
relying  on  it*^  As  discussed  below, 
there  may  be  difierent  considerations  for 
customers  of  downstream  pipelines  that 
take  assignments  of  capacity  on 
upstream  pipelines. 

4.  Upstream  Pipelines 

The  APGA  seeks  clarification  about 
the  transportation  rate  to  be  paid  by 
small  customers  which  acquire 
upstream  capacity  under  §  284.242  of 
the  Commission's  regulations.  It 
maintains  that  the  small  customers 
charged  a  one-part  rate  by  the 
downstream  pipeline  for  transportation 
should  also  be  charged  a  one-part  rate 
by  the  upstreany)ipeline  for  upstream 
transpoilation.  The  APGA  adds  that  the 
upstream  pipeline  must  charge  the  one- 
part  rate  to  one-part  customers  of 
downstream  pipelines,  even  if  the 
upstream  pipeline  has  no  direct 
customers  that  qualify  for  that  rate. 

TVMGA  asks  whetner  a  pipeline  that 
offered  such  a  service  on  May  18, 1992, 
must  offer  the  similar  service  to  a  small 
customer  that  was  not  receiving  the 
small  customer  service  on  May  18, 1992. 
It  maintains  that  this  is  important  to 
small  customers  of  downstream 
pipelines  which  will  be  taking  service 
on  upstream  pipelines. 

The  Commission  will  not  require 
upstream  pipelines  without  a  small 
customer  service  on  May  18, 1992,  to 
institute  a  small  customer  service  to 
provide  a  small  customer  rate  for 
transportation  to  small  customers  on 
downstream  pipelines  which,  under 
§  284.242,  are  receiving  an  assignment 
of  upstream  transportation  capacity  held 
by  the  doMmstream  pipeline.  However, 
if  an  upstream  pipeune  had  a  small 
customer  service  on  May  18, 1992,  the 
issue  of  whether  it  should  provide  a 
one-part  transportation  rate  to  small 
customers  receiving  an  assignment  of 


•**  Order  No.  SSS-A  at  p.  30,800. 

***  In  responae  to  Gai  Consumer*'  comment,  the 
Commission  note*  that  a  maiority  of  pippins* 
currendy  offer  smaU  customer  service  using  a  one- 
part  rate. 


upstream  capacity  should  be  considered 
in  the  restructuring  proceeding.  This 
will  enable  the  pa^es  to  consider  the 
small  customers’  need  for  such  a  service 
on  the  upstream  pipeline  and  the 
impact  of  the  additional  small 
customers  on  the  rates  charged  to  the 
upstream  pipeline’s  current  customers 
under  the  small  customer  schedule  and 
its  customers  paying  a  two-part  rate. 

S.  Eligibility  Criteria 
In  Order  No.  636-A,  the  Commission 
stated  that  eligibility  criteria  for  the 
small  customer  rate  service  would  be 
based  on  existing  criteria.*^”  QG  states 
that  one  such  standard  is  that  eligible 
entities  must  be  LDCs  or  municipally- 
owned  gas  systems.  It  asks  the 
Commission  to  clarify  whether  QG  can 
retain  this  standard  and  exclude  non- 
LDCs  and  non-municipalities  (e.g., 
producers  and  marketers)  in  the  new 
small  customer  transportation  rate 
schedule.  Consolidated  Minerals,  a 
direct  customer  of  Florida  Geis 
Transmission  Company,  argues  that 
pipelines  should  be  required  to  oRer  the 
small  customer  mitigation  measure  to 
all  customers  using  small  quantities  of 
gas,  whether  or  not  they  were 
jurisdictional  customers.  Interstate 
Power  asks  for  clarification  that  the 
small  customer  rate  be  based  only  on 
service  criteria  in  the  rate  schedule  and 
not  on  the  status  of  the  customer, 
whether  it  is  an  LDC  or  a  municipal 
utility. 

As  stated,  the  Commission’s  intent 
was  not  to  modify  eligibility  criteria, 
except  as  needed  to  ensure  that  the 
pipeline  recovers  its  costs.  Hence,  the 
Commission  has  made  no  change  to  the 
pipeline’s  service  criteria,  including  its 
criteria  with  respect  to  the  natvire  of  the 
customer,  A  direct  customer,  therefore, 
would  be  eligible  only  if  eligible  imder 
existing  criteria,  unless  the  parties  to  the 
restructuring  proceeding  otherwise 
agree. 

In  Order  No.  636-A.  the  Commission 
required  pipelines  to  consider  enlarging 
the  size  of  die  small  customer  class  to 
include  any  customer  with  the  right  to 
transport  up  to  10,000  Mcf  or  Dth  per 
day  on  a  firm  basis  in  order  to  mitigate 
the  effect  of  shifting  to  SFV  on  small 
customers  who  do  not  currently  qualify 
for  a  pipeline’s  small  customer  rate 
schedule.  The  Commission  stated 
further  that  whether  the  small  customer 
class  shou.ld  be  so  enlarged  on  a  specific 
pipeline  is  an  issue  to  be  considered  by 
the  parties  in  the  specific  restructuring 
proceedings. 


***Thu  is  otfaar  ffian  the  new  criteria  set  forth  in 
Order  Na  63e-A,  rating  to  interruptible  service 
and  released  capacity.  Sm  infra 


Atlanta  Gas  argues  that  the 
Commission  has  offered  no  justification 
for  reouiring  pipelines  to  enlarge  the 
size  of  the  small  customer  class  to 
include  any  customer  with  the  right  to 
ship  up  to  10,000  Mcf  per  day  on  a  firm 
basis.  It  objects  to  the  Commission’s 
explanation  that  this  will  mitigate  cost 
shifts  caused  by  SFV  as  not  reasoned. 

Prior  Energy  ar^es  that  the 
Commission’s  de^ition  of  small 
customer,  as  one  who  ships  no  more 
than  10,000  Mcf  or  Dth  of  natural  gas 
per  day,  will  enable  far  too  many 
shippers  to  qualify.  It  would  permit 
only  customers  who  at  present  qualify 
as  small  customers  on  each  pipeline  to 
keep  that  status. 

Blue  Flame  also  contends  that  the 
Commission  erred  in  finding  it 
appropriate  to  increase  the  size  of  the 
small  customers  class  up  to  10,000  Mcf 
or  Dth  per  day.  It  asserts  this  will  shift 
more  costs  to  the  usage  charge  and  have 
an  adverse  impact  on  wellhead  prices. 

It  maintains  that  the  use  of  seasonal 
reservation  quantities  will  adequately 
treat  imdue  cost  shifts  and  that  further 
mitigation  for  small  customers  is  an 
imdue  preference. 

Peoples  Gas  also  opposes  increasing 
the  class  of  small  customers  as 
suggested  bv  Order  No.  636-A  because 
it  will  simply  increase  their  subsidy. 

The  Commission  believes  that  the 
issue  of  whether  a  particular  pipeline 
should  increase  the  size  of  the  small 
customer  class  up  to  10,000  Mcf  or  Dth 
per  day  should  faie  addressed  in  the 
restructuring  proceedings.  If  necessary, 
the  Commission  will  examine  the  issue 
on  the  merits,  which  will,  among  other 
things,  enable  the  Commission  to 
examine  the  extent  of  any  cost  shift  to 
the  non-small  customers  and  to  consider 
whether  such  an  increase  is  so  pervasive 
as  to  have  an  adverse  impact  on 
achieving  the  goals  of  the  instant  rule. 

In  response  to  Blue  Flame,  the 
Commission  observes  that,  unlike 
seasonal  contract  quantities,  the  one- 
part  rate  enables  the  small  customers  to 
match  payments  with  receipt  of  service. 

In  Oraer  No.  636-A.  the  ^mmission 
imposed  two  restrictions  on  eligibility 
for  service  at  the  small  customer 
transportation  rate.  These  were  that  the 
shipper  cannot  ship  gas  under  any 
interruptible  transportation  service 
available  from  the  pipeline  and  cannot 
ship  gas  as  a  replacement  shipper  under 
the  capacity  releasing  mechanism  of 
§  284.243  of  the  Commission’s 
regulations  unless  the  customer  hets 
ej^austed  its  daily  level  of  firm 
entitlement  for  that  day. 

Tenneco  argues  that  additional 
restrictions  are  needed.  It  maintains  that 
"no  other  shipper  should  be  permitted 
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to  use  the  small  customer’s  delivery 
point(s)  as  secondary  points  under  a 
firm  agreement,  and  small  customers 
must  be  prohibited  from  receiving  gas  at 
their  delivery  points  from  an 
(interruptible  transportation) 
shipper."  Tenneco  claims  that  unless 
this  loophole  is  closed  "a  small 
customer  could  circumvent  the 
(Commission’s  restrictions  by  simply 
buying  gas  from  a  third  party  shipper  at 
its  delivery  point  and  receiving  the 
difference  between  the  shipper’s 
transportation  and  its  own  (frrm 
transportation)  rate  through  the  price  it 
would  pay  for  the  gas.” 

The  ^mmission  clarifies  that  its 
intent  was  that  small  customers 
receiving  service  at  the  small  ciistomer 
rate  must  first  use  the  pipeline’s  firm 
transportation  imder  the  small  customer 
rate  s<±edule  to  provide  the  pipeline 
with  the  opportunity  to  recover  its  costs 
assigned  to  that  service.  Tenneco’s 
argument  comports  with  the 
Commission’s  interpretation  of  its 
regulations  because  it  would  prohibit 
evasion  of  the  pipeline’s  firm 
transportation  wider  the  small  customer 
service.  A  small  customer  should  not  be 
able  to  receive  gas  from  third  parties  at 
the  small  customer’s  delivery  points 
unless  the  small  customer  has 
exhausted  its  daily  level  of  firm 
entitlement  for  that  day  in  the  aggregate. 

Elizabethtown  argues  that  the 
(Commission  should  eliminate  the 
condition  that  it  (and  others)  cannot 
have  access  to  interruptible 
transportation  on  Tennessee  CCas 
Pipeline  (Company’s  (Tennessee)  system 
at  the  same  time  it  is  using  its  small 
customer  firm  transportation  service. 
Elizabethtown  states  that  it  must  use 
interruptible  transportation  to  avoid 
incurring  penalties  for  exceeding  its 
maximum  annual  quantity  for  firm 
service.  Elizabethtown’s  argument  is 
case-specific  and  should  be  raised  in  the 
Termessee  restructuring  proceeding  so 
that  the  (Commission  can  determine,  in 
acting  on  Tennessee’s  compliance  filing, 
whether  good  cause  exists  to  grant  relief 
to  Elizabethtown. 

6.  On-going  Proceedings 

Section  284.14(b)(3)(iv)(A)  provides 
that  a  pipeline  that  must  ofier  the  small 
customer  service  must  do  so  "on  the 
same  basis  and  tinder  the  same 
eligibility  criteria  as  the  small  customer 
sales  or  transportation  rate  under  the 
pipeline’s  last-approved  tariff 
provisions  for  those  services." 

FMNGA  states  that  on  May  18, 1992, 
Florida  Gas  Transmission  (Company  was 


'“PeUUonalS. 


billing  its  small  customers  on  a  two-part 
rate  that  is  subject  to  refund  and  to  the 
outcome  of  a  hearing  and  a  final 
(Commission  order  yet  to  issue.*^ 

Florida  Gas’  proposed  two-part  rate  was 
designed  to  recover  the  same  revenue  as 
the  one-part  rate  contained  in  its  last 
approved  tariff.  FMNGA  asks  the 
(Commission  to  require  Florida  (Cas  to 
serve  its  small  customers  under  either 
(1)  the  last-approved  small  customer 
rate  or  (2)  a  small  customer  rate  that  is 
at  least  as  favorable  as  the  rate  treatment 
small  customers  were  receiving  as  of 
May  18, 1992,  even  though  the  rate  may 
not  be  a  one-part  rate  ba^  on  an 
imputed  load  factor. 

Atfanta  (Cas  argues  that  the  gas 
subsidy  issue  is  being  challenged  on 
certain  pipelines  such  as  Southern 
Natural  (C^  (Company  and  so  the 
(Commission  has  erred  by  deciding  the 
merits  of  cases  subject  to  on-the-record 
adjudications,  without  due  process  of 
law.  It  adds  that  deferring  the  resolution 
of  the  issue  to  a  new  rate  proceeding  is 
no  answer. 

The  (Commission  has  required  Florida 
(Cas  to  include  as  part  of  its  comphance 
filing  in  Docket  No.  RS92-16-()(X)  tariff 
sheets  that  offer  firm  transportation 
service  on  a  one-part  volumetric  basis  to 
customers  presently  serviced  under 
Florida  Gas’  small  customer  rate 
schedule.^  FMNGA  should  raise  its 
issues  about  Florida  Gas’  treatment  of 
small  customers  in  Florida  Gas’ 
restructuring  proceeding. 

The  application  of  the  generic 
determinations  will  be  decided  in  the 
specific  restructuring  cases,  with  respect 
to  the  continuation  of  small  customer 
rate  schedules. 

C.  Miscellaneous  Issues 
1.  Choice  of  Rates 

The  Municipal  (Cas  Authority  of 
(Borgia  asks  whether  small  customers 
have  the  option  to  select  one-part  rate 
treatment  or  a  two-part  rate  structure 
with  seasonal  billing  determinants  or 
some  similar  measure.  It  is  concerned 
that  on  some  pipelines  it  might  be 
argued  that  seasonal  billing 
determinants  or  some  similar  measure 
are  not  needed  to  comply  with  Order 
Nos.  636  and  636-A,  if  the  pipeline 
simply  offers  a  one-part  firm 
transportation  rate  to  small  customers.  It 
argues  in  support  that  it  cannot  compete 
for  interruptible  industrial  load  with 
interruptible  transportation  rates  or  with 
released  capacity.  In  addition,  it 


See  Florida  Gas  Transmission  Co.,  96  FERC 
161,180,  orderon  nh'g,  97  FERC|61,171,  order 
denying  nh’g,  97  FERC  161,376  (1961). 

*'*FlOTida  Gas  Transmission  Co.,  61  FERC 
161,019(1992). 


maintains  it  cannot  accept  two-part  SFV 
rates  without  seasonal-type  billing 
determinants.  It  describe  this  as  a  no- 
win  situation,  which  provides  no 
motivation  for  small  customers  to 
reduce  any  unnecessary  contract 
entitlement  or  pursue  industrial  load.  It 
asks  the  Commission  to  require  the  ^ 
pipelines  to  provide  a  two-part  rate 
structure  with  seasonal  billing 
determinants  for  small,  low  load  factor 
customers,  whether  or  not  such  billing 
determinants  are  established  for  laiger 
customers,  as  an  option  in  lieu  of  one- 
part  rates. 

The  commission  clarifies  that  the 
requirement  that  pipelines  continue  to 
offer  service  to  their  small  customers  at 
the  one-part  rate,  computed  using  an 
imputed  load  factor,  and  the 
requirement  that  they  mitigate  for 
significant  cost  shifts  that  may  occur  are 
independent.  If  a  small  customer  wants 
to  switch  to  a  two-part  rate,  it  may  do 
so.  The  pipeline  would  then  have  to 
adopt  measures  to  avoid  a  significant 
shift  in  revenue  responsibility  due  to 
the  switch  to  SFV,  but  not  due  to  the 
loss  of  the  imputed  load  factor. 

2.  Phasing-In  Cx>st  Shifts 

In  Order  No.  636,  as  modified  by 
Oder  No.- 636-A,  the  Commission 
directed  pipelines  to  phase-in  cost 
shifts,  if  the  use  of  SFV,  after 
implementation  of  other  ratemaking 
'  techniques  designed  to  minimize 
significant  cost  shifts,  still  results  in  a 
10  percent  or  greater  increase  in  revenue 
responsibility  for  any  historic  customer 
class.  This  bright  line  mitigation 
measure  is  to  phase-in  any  such  rate 
increase  over  no  more  than  a  four-year 
period. 

Southwest  Gas  seeks  clarification 
about  whether  a  class  consists  of  all 
those  customers  under  a  particular  rate 
schedule  or  those  customers  served 
under  a  particular  rate  schedule  within 
the  same  rate  zone.  It  refers  to  the  order 
in  El  Paso  Natural  Cki.,  as 
unclear.^^  There,  the  Commission 
stated  that  it  "intended  pipelines  to 
perform  mitigation  measiues  by  rate 
schedules  within  specific  zones  and  not 
just  by  zones”  as  unclear.'”'  In  the 
alternative,  it  asks  whether  the 
definition  of  class  is  to  be  determined 
on  a  case-by-case  basis. 

Southwest  Cks  also  asks  for 
clarification  that  the  mitigation  for  10 
percent  or  greater  cost  shift  applies  only 
to  those  customers  within  a  class  or 
classes  that  meet  the  bright  line  test. 

The  definition  of  class  is  to  be 
determined  on  a  case-by-case  basis. 


>•0  60  FERC  161,228  (1992). 
‘•’/d.  alp.  61,766. 
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However,  contrary  to  Southwest,  the 
mitigation  measures  required  to  be 
phaMd'in  apply  to  the  entire  class,  not 
to  individu^  customers.  Last,  in 
response  to  the  APGA’s  suggestion  that 
this  should  be  a  permanent  measvire,*”^ 
the  Commission  reaffirms  that  this 
mitigation  measure  is  transitional  and 
not  permanent  This  is  because  it  relates 
to  historic  classes,  some  of  whidi  will 
no  longer  exist  after  unbundling  is  fully 
implemented. 

3.  Rates  for  Part  157  Transportation 

In  Order  No.  636-A,  the  Commission 
stated  that  pipdinea  must  charge  the 
same  rates  for  individually  authorized 
NGA  section  7(c}  (part  157) 
transportation  and  for  part  284 
transportation  and  that  it  %vill  permit 
individxially  authorized  trans{^ation 
rates  to  be  so  designed.  However,  the 
Commission  stated  that  a  party  may 
raise  any  objection  to  that  design  in  the 
restructuring  proceeding. 

Arkla  objects  to  part  157  shippers 
paying  the  same  rates  as  p>art  264 
shippers  for  two  reasons.  First,  it 
maintains  that  part  157  transportation 
will,  after  restructuring,  be  inferior  to 
part  284  transportation  (e.g.,  the  former 
is  not  permitted  to  participate  in 
capacity  releasing  or  have  flexible 
receipt  and  delivery  points).  Second,  it 
asserts  that  most  individual 
transportation  arrangements  are 
economic  only  because  of  the  negotiated 
speciflc  contract  rates.  It  adds  that  part 
264  rates  would  imduly  deprive  the 
parties  of  the  benefits  of  their  bargains. 

JMC  Power  Projects  argues  that  the 
application  of  SFV  rates  to  part  157 
shippers  without  capacity  releasing  is 
capricious. 

The  Commission  clarifies  that  it 
intended  only  that  rates  for  part  157 
transportation  may  be  designed  under 
SFV,  with  any  appropriate  mitigation. 

The  CommissioD  did  not  mean  that  a 
pipeline  had  to  charge  the  same 
reservation  rate  to  both  part  157 
transportation  customers  and  part  284 
transportation  customers.  For  example, 
an  incremental  reservation  charge  under 
part  157  could  be  higher  than  a  part  284 
reservation  charge,  even  though  both  are 
designed  undw  SFV.  The  application  of 
SFV  rates  to  part  157  shippers  is 
reasonable  without  capacity  releasing 
because  those  shippers  are  entitled  to 
mitigation  to  avoid  significant  shifts  in 
revenue  responsibility  by  customer  and 
to  the  phasing-in  of  cost  shifts  of  ten 
percent  or  greeter  for  an  historic 


>•2  APCA  also  iocludes  other  mitigatioa 
measures  io  its  argument  that  the  rate  for  service 
to  small  customers  should  be  pennaneot. 


customer  class  in  connection  with  the 
application  of  SFV. 

4.  Contract  Rates 

Mojave  a^  for  claiification  about 
whether  it  must  adopt  SFV  when  it  has 
contractually  agreed  to  the  use  of  a  rate 
design  inconsistent  with  SFV.  It  states 
that  while  its  filed  rates  are  designed 
under  MFV.  its  contracts  provide  for 
rates  that  put  both  return  on  and  of 
equity  in  the  usage  charge.  The 
Indicated  Shippers  respond  that  this 
issue  is  sui  generis  to  I^jave  and 
^ould  be  addressed  in  its  restructuring 
proceeding  «vfaete  they  plan  to  addiesa 
it.  The  Commission  agrees  with  the 
Indicated  Shippers  that  this  issue  (of  the 
eflect  of  SFV  on  existing  contracts), 
should  be  resolved  in  individual 
restructxuing  proceedings  so  that  the 
Commission  can  be  informed  fully 
about  the  facts  and  circumstances 
pertaining  to  those  contracts  and  the 
positions  of  all  parties. 

The  Producer  Associations  ask  the 
Commission  to  clarify  on  rehearing  that 
the  “pipeline  cannot  use  two-party 
negotiations  to  defeat  the 
procompetitive  policies  represented  by 
the  Commission’s  adoption  of  an  SFV 
rate  design.’’*^  They  are  concerned 
about  agreements  between  shippers  and 
pipelines  that  specify  MFV  and  about 
most  favored  nations  clauses  in  some 
transportation  agreements.  The 
Commission  reiterates  that  “it  will 
carefully  consider  arguments  for  and 
against  deviations  horn  SFV,  with  the 
advocates  against  SFV  bearing  the 
burden  of  persuasion.”  In  addition, 
as  further  stated  in  Order  No.  636-nA, 
“[alt  a  minimum,  opponents  of  SFV 
must  demonstrate  that  SFV  is  not 
needed  to  effectuate  the  goals  of  Oder 
No.  636.” 

5.  Demand  Charge  Credits 

In  Order  No.  636-A,  the  Commission 
concludeil  that  the  issue  of  whether 
pipelines  should  be  required  to  provide 
demand  diarge  credits  during  service 
interruption  or  curtailment,  to  provide 
an  incentive  to  expeditiously  restore 
service,  should  be  resolved  in 
individual  rate  proceedings  because  it 
does  not  pertain  to  Oder  No.  636.^®' 

AGD  argues  that  the  imposition  of  an 
SFV  rate  design  methodoi(^y  justifies 
addressing  this  issue  because  it 
inseparably  links  firm  service  and 
demand  charge  payments.  AGO  also 


'*2  The  Indicated  Shippers*  motk»  to  file  an 
answer  out-of-time  to  Mojave's  request  for 
ciarificatioo  and  answer  is  grantea 
PehtioB  at  S. 

'■‘Order  Na  636-A  at  p.  30,605. 
at  p.  30,607. 


maintains  that,  by  not  allowing  this 
issue  to  be  consi^red  in  the 
restructuring  proceedings,  the 
Commission  may  have  given  pipelines 
unfair  bargaining  leverage.  Last,  it 
contends  ffiat  the  Commission  has  acted 
iiHxmsistently  with  its  prior  treatment  of 
this  issue  in  Northern  Natural  Gas  Co., 
where  it  required  the  pipeline  to  give 
curtailed  firm  customers  demand  charge 
credits.*®*  ConEd  similarly  argues  that 
the  Commission  should  address  this 
issue  in  the  restructuring  proceedings 
because  it  is  linked  to  SFV. 

The  Commission  denies  rehearing 
because  it  believes  that  this  issue, 
pertains  to  a  demand  charge  designed 
under  any  rate  design  and  is  not  so 
intimately  related  to  SFV'  or  any  other 
provision  of  Order  No.  636  as  to  require 
treatment  in  a  restructuring  proceeding. 

6.  Impact  of  Order  No.  636  on 
Incremratal  Rates 

In  Order  No.  636-A,  the  Commission 
staled  the  following  alxiut  the  impact  of 
Order  No.  636  on  vintage  pricing: 

Great  Lakes  Transmission  Limited 
Partnership  (Great  Lakes)  requests 
clarificatkm  that  equal  transportation  on 
even  terms  requires  die  elimination  of 
vintage  pricing  in  favor  of  a  uniform,  market- 
based  rate  for  compar^ie  transportation 
services  (constrained  by  the  pipeline's 
highest  cost-based  tariff  rate  applicable  to 
such  services).  The  Commission  wrlll  address 
this  issue  in  Great  Lakes'  own  proceedings 
concerned  with  vintage  pricing  rather  than 
here  or  in  the  restructuring  proceeding.'"*^ 

Great  Lakes  and  TransCanada  ask 
whether  the  vintage  issue  is  to  be 
explored  in  Docket  No.  RP91-143. 
which  is  to  deal  with  other  issues  with 
respect  to  implementing  the  incremental 
rates  mandat^  fcH'  certain  of  Great 
Lakes’  new  services.*^ 

The  Fuel  Managers  Association  asks 
the  Ckmunission  to  clarify  that,  during 
the  restructuring  proceedings,  it  will 
consider  “whether  a  pipeline’s  use  of 
incremental  facilities  would,  as  a  result 
of  restructuring,  (a)  justify  rolled-in  rate 
treatment  for  the  incremental  facilities 
or  (b)  require  other  mitigation  measures 
in  such  matters  as  cost  allocation  or  rate 
design  to  obtain  fair  and  equitable 
treatment  for  incrementally-priced 
customers."  *’’* 


'■•57  FERC  161,105  at  p.  61,408  (1961). 

'■•Ordw  No.  636-A  at  p.  30,606. 

'^’Graat  Lakas  Tranunuskw  Limited 
Partnership.  Opinion  No.  367,  57  FERC  1 61,140 
and.  Opinion  No.  366, 57  FERC  161,141  (1991), 
reh’g  pending  of  both  opiaions.  The  motkNU  of 
Northara,  Texas  Eastern  Transmission  Cotporation, 
and  Natural  to  answer  the  requests  for  ciarificatioo 
by  Great  Lakes  and  TransCanada  are  granted. 

'^'  Petition  at  9.  They  describe  as  benefits  the 
additional  line  pack  which  may  aid  in  die 
providing  of  no-notice  service  and  the  focilitation 
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The  Commission  agrees  that  issues 
with  respect  to  the  impact  of  the  instant 
rule  on  so-called  “vintage  pricing”  on 
Great  Lakes  should  be  addressed  in 
Docket  No.  RP91-143.  This  issue  is 
currently  before  the  Commission  and 
will  be  considered  with  the  rehearing 
petitions  of  Opinion  Nos.  367  and  368 
and  is  not  to  considered  in  Great 
Lakes’  restructxiring  proceeding.*^* 
Further,  to  the  extent  the  Commission 
has  not  previously  acted  on  other  rolled- 
in/incremental  issues,  they  may  be 
addressed  in  the  restructuring 
proceedings. 

7.  Processing  Rights 

The  Producer  Associations  argue  that 
the  Commission  should  adopt  a  generic 
policy  applicable  to  all  part  284 
pipelines  engaging  in  gas  processing 
and  suggests  the  adoption  of  proposed 
language  dealing  with  credits  and  other 
issues  related  to  processing.  The 
Commission  will  not  use  this 
rulemaking  as  a  vehicle  for  adopting 
specific  generic  language  with  respect  to 
gas  processing  since  the  rulemaking  was 
not  intended  or  designed  to  adopt 
generic  rules  or  policies  pertaining  to 
gas  processing  except  that  the 
Commission,  generdly  supports  the 
principle  that  rates  for  processing 
should  be  unbundled  from  other 
services.***  Fmiher,  the  Commission 
has  not  received  comment  on  the 
proposed  language  from  other  parties. 

VI.  Pipeline  Sales 

In  Order  No.  636,  the  Commission 
issued  blanket  sales  certificates  to  open 
access  pipelines  authorizing  firm  and 
interruptible  sales  for  resale  at  market- 
based  rates.  On  rehearing  of  Order  No. 
636,  the  Commission  minified  Order 
No.  636  to  require  pipelines  to  continue 
to  sell  gas  to  their  ciirrent  small  sales 
customers  at  a  rate  that  is  cost-based  for 
a  transitional  on^ear  period.**'* 

On  rehearing,  CNG  asks  the 
Commission  to  clarify  that  pipelines 
may  impose  take-or-pay  obligations, 
minimum  bills,  one-part  demand 
charges,  or  other  reasonable  terms  to 
compensate  the  pipeline  for  acquiring 
the  supplies  need^  to  provide  sales 
service  to  small  customers.  Further, 
CNG  asks  the  Commission  to  condition 
small  customer  access  to  interruptible 
transportation  and  released  capacity  on 
the  customer’s  satisfaction  of  its  daily 


of  releasing  of  aggregated  capacity  caused  by 
increased  pipeline  capacity  due  to  expansion. 

Great  Lakes  Gas  Transmission  Limited 
Partnership,  37  FERC 1 61,140  and  1 61,141  (1891). 

Order  No.  636-A  at  p.  30,609  (•'(Tlho 
Commission  repeats  its  strong  preference  for  fully 
unbundled  services”). 

Order  No.  638-A  at  p.  30,600. 


level  of  gas  purchases  from  the  pipeline. 
CNG  asserts  that  small  customers  will 
have  many  options  to  secure  supplies 
and  that  pipelines  should  not  be 
compelled  to  secure  supplies  for  one 
year  without  the  small  customers 
incurring  some  reciprocal  obligation  to 
purchase  gas  from  the  pipeline,  or,  at  a 
minimum,  compensate  the  pipeline  for 
standing  ready  to  serve.  CNG  notes  that 
the  Commission  recognized  the  need  for 
mutuality  when  it  addressed  small 
customers’  transportation  rates  and 
conditioned  small  customers’  access  to 
released  capacity  and  to  interruptible 
transportation  on  a  small  customer’s 
exhaustion  of  its  daily  levels  of  firm 
service  entitlement  for  the  day,  and  that 
the  Commission  should  treat  small 
customer  sales  similarly. 

The  Commission  will  not  impose  any 
minimum  taka  requirements  on  the 
small  customers  and  will  not  condition 
their  access  to  released  capacity  or 
interruptible  transportation  on 
exhaustion  of  daily  purchase 
requirements.  The  purpose  of  providing 
a  transition  period  for  small  volume 
customers  is  to  provide  those  customers 
with  an  opportunity  to  adjust  to 
purchasing  at  negotiated  prices  and  to 
gain  experience  in  dealing  with  other 
suppliers.  Requiring  the  small  customer 
to  meet  minimum  purchase 
requirements  would  defeat  the  purpose 
of  this  provision. 

The  transitional  sales  rate  should  not 
impose  a  significant  burden  on  the 
pipelines.  The  provision  is  temporary 
and  will  be  in  effect  for  only  a  brief, 
one-year  period.  Moreover,  by 
definition,  the  customers  purchasing 
under  this  rate  will  be  taking  small 
volumes  and  the  supply  impact  on  the 
pipeline  should  be  negligible.  If  a 
pipeline  believes  that  the  supply  impact 
on  its  system  will  be  substantial,  it  may 
address  this  issue  in  its  restructuring 
proceeding. 

For  these  same  reasons,  the 
Commission  will  not  authorize  the 
pipelines  to  reinstitute  a  minimum  bill 
for  small  customers  for  the  transitian 
period.  The  pipelines  have  no  minimum 
bill  today  and  the  transition  period 
merely  maintains  the  status  quo  for 
small  customers. 

The  pipelines  will  be  able  to  recover 
the  gas  costs  associated  with  providing 
this  service,  but  may  not  do  so  through 
minimum  take  or  minimum  bill 
requirements.  The  pipelines  should 
address  in  the  restructiuing  proceedings 
other  proposals  for  cost  recovery. 

PGT  asks  the  Commission  to  clarify 
that  Order  No.  63&-A  does  not  preclude 
cost-based  sales  rates  for  other 
customers  as  well  as  small  customers. 
PGT  notes  that  in  the  NOPR,  the 


Commission  specifically  indicated  that 
pipelines  could  choose  between  cost- 
baised  or  market-based  rates,***  but  that 
Order  No.  636  does  not  spe^cally 
address  this  issue.  PGT  also  refers  to  the 
statement  in  Order  No.  636-A  that  the 
Commission  expects  that  pipelines  will 
terminate  their  PGA  mechanisms  and 
initiate  market  based  pricing  of  gas  in 
order  to  remain  comp^tlve  in  the  sales 
market,***  but  that  pipelines  are  not 
prohibited  frx>m  negotiating  cost¬ 
tracking  systems  with  their 
customers.*** 

The  Commission  clarifies  that  the 
blanket  certificates  authorize  the 
pipelines  to  negotiate  sales  rates  with 
their  customers,  and  nothing  in  the  rule 
prohibits  the  pipelines  and  customers 
firom  agreeing  to  rates  that  are  based 
strictly  on  costs  or,  for  that  matter,  any 
other  basis.  However,  the  Commission 
will  not  establish  specific  cost-based 
rates  for  gas  sales  for  the  ptirties  and 
will  not  design  a  specific  mechanism  for 
gas  cost  recovery.  This  is  a  matter  for 
negotiation  between  the  parties.  Because 
the  Commission  has  decided  to  allow 
the  parties  to  negotiate  gas  sales  prices, 
the  Commission  will  not  engage  in  the 
same  kind  of  regulatory  oversight  and 
review  that  it  has  used  with  the  PGA 
mechanisms  for  the  review  of  gas  sales 
prices.  The  Commission  intends  to 
concentrate  its  regulatory  focus  on  the 
transportation  aspects  of  the  pipeline’s 
business.  However,  as  the  Commission 
explained  in  Order  No.  636,***  the 
parties  to  the  restructuring  proceedings 
may  seek  to  prove  that  adequate 
divertible  supplies  of  gas  do  not  exist 
with  respect  to  a  particular  pipeline 
and,  if  the  parties  sustain  the  burden  of 
proof  on  tbds  issue,  the  Commission  will 
engage  in  more  active  regulation  of  that 
pipeline’s  sales. 

Vn.  Pipeline  Service  Obligation  (After 
Restructuring) 

In  Order  No.  636-A,  the  Commission 
modified  Order  No.  636  to  provide  that 
in  exercising  the  right  of  first  refusal  to 
retain  capacity,  the  long-term  firm 
transportation  customer  must  match  the 
price  offered  by  a  competing  bidder,  up 
to  the  maximum  just  and  reasonable 
rate,  and  the  longest  contract  term,  up 
to  a  maximum  period  of  20  years.  The 
requests  for  rehearing***  object  to  the 


IV  FERC  Stats  «  Regs  1 32,460  at  pp.  32,339- 
32.560  (1991). 

''■Order  No.  636-A  at  p.  30,651. 

'"/d.  at  30,651  n.473. 

"■Order  No.  636  at  p.  30,441. 

"■Requests  for  rehearing  on  this  portion  of  the 
rule  were  filed  by  AGA,  AGO,  ConEd,  Interstate 
Power,  UtiliCorp  Divisions,  Northern  Stales, 

Peoples  Gas,  PSESG,  UGL  UDC,  Washington  Gas, 

CoDtiOuMi 


57938  Federal  Register  /  Vol.  57,  No.  236  /  Tuesday,  E)eceniber  8,  1992  /  Rules  and  Regulations 


Commission’s  determination  that 
capping  the  bidding  at  20  years  is  an 
appropriate  balance  of  the  pipeline’s 
need  mt  stability  and  the  customer’s 
need  for  flexibility.  In  addition,  UDC 
and  UGl  UuUties  argue  that  the 
Commission  should  exempt  from 
progranted  abandonment  dl  firm 
shippws  Mrith  contractual  waivers  of 
pre-granted  abandonment  LILCO  and 
APCA  ask  the  Commission  to  require 
pipelines  to  accept  the  highest  bid  for 
capacity,  even  if  the  bid  is  below  the 
maximum  rate. 

A.  Length  of  Contract  Term 

The  parties  aigue  that  the  20-y8ar  cap 
on  the  oidding  adopted  by  the 
Commission  does  not  reflect  the 
comments  of  the  parties,  does  not 
remedy  their  conoems.  does  not  address 
pertinent  facts  raised  by  the  parties,  is 
not  supported  by  record  evidence,  and, 
therefore,  is  arbitrary,  capricious,  and 
not  reasoned  decisiomnc^ng.  These 
parties  note  that  the  majority  of 
commenters  asked  for  a  cap  on  the 
bidding  at  a  term  of  five  years,  others 
asked  ^  a  cap  of  three  to  ten  years,  hut 
no  one  suggested  the  20-year  cap 
adopted  by  the  Commission.  In 
addition,  they  assert  that  the 
Commission  has  not  addressed  their 
concern  that  LDCs  cannot  accurately 
forecast  their  needs  so  far  into  the  future 
nor  answered  their  argument  that  this 
bidding  requirement  will  in  fact  limit 
competition,  contrary  to  the  goals  of  the 
rule,  by  denying  LDCs  the  flexibility  to 
respond  to  changing  market 
conditions.**® 

Further,  the  parties  state  the 
Commission  h^  failed  to  respond  to  the 
ccmtention  that  tills  bidding 
requirement  tips  the  balance  in  favor  of 
unregulated  producers  and  marketers 
and  will  encourage  speculation  in 
pipeline  capacity.  Ccmsolidated 
Minerals  argues  that  under  the  rule, 
large  shippers  will  reserve  space  on 
constraint  pipelines  to  repackage  it. 
and  thus  will  determine  who  will  have 
access  to  the  pipeline. 

In  addition,  ^te  Commissions  argue 
that  the  Commission  failed  to  explain 
why  Icmg-term  needs  should  have 
priority  over  short-term  needs,  and 
Interstate  Power  argues  that  the 
Commission  failed  to  address  its 
concern  that  these  long-term  contracts 
will  not  withstand  state  prudence 
reviews.  People’s  Gas  and  UGI  argue 

State  CommiMions,  NJBRC.  Industrial  Croups  and 
Consolidated  MinentU. 

’** Stale  CoaunisstotM  note  that  Ibe  DaparlmeDt 
of  Energy  hes  recently  sought  cot&ments  on  the 
effect  of  long  term  contracts  on  oonpetitiaa  for 
natural  gas.  Notice  of  inquiry,  57  Fit  38182  (August 
21. 1992). 


that  this  provision,  coupled  with  the 
SFV  rate  design,  will  give  pipelines  no 
incentive  to  maintain  or  improve 
service. 

AGD  and  Interstate  Power  assert  that 
there  is  no  record  evidence  to  support 
the  Commission’s  rationale  that  20  years 
has  been  the  traditional  length  of  service 
contracts  in  the  industry.  Further, 
several  parties  assert  that  the  examples 
given  by  the  Commission  of  such  i<mg- 
term  contracts  ***  are  not  representative 
of  industry  practice  because  these 
contracts  support  construction,  and  new 
projects  generally  require  long-term 
agreements  to  support  financing 
arrangements. 

The  Commission  denies  rehearing  on 
this  issue.  The  parties  have 
misunderstood  the  purpose  of  the 
bidding  cap  and  how  the  Commission 
expects  the  cap  to  iunctimi.  Various 
parties  have  suggested  that  the 
Commission  cap  the  bidding  at  one  to 
ten  years  because  they  believe  that  to  be 
an  appropriate  contract  length  for  them 
in  the  current  environment.  The 
Commissim,  however,  will  not  select 
the  contract  term  for  the  parties.  The 
purpose  of  the  rule  is  to  permit  the 
maiket  to  determine  contract  terms, 
including  duration.  Therefore,  the 
commission  capped  the  bidding  at  whet 
it  believes  to  he  a  reasonable  outer 
boundary  which  still  permits  flexibility. 
The  commission  is  not  requiring  20- 
year  contracts  and  does  not  expect  20- 
year  contracts  to  become  the  norm. 
Rather,  the  Commission  capped  the 
bidding  at  the  outer,  reasonable  edge  in 
order  to  give  the  market  maximum 
flexibility  to  work  within  reasonable 
bounds.  A  firm  shipper  will  have  to 
commit  to  a  20-year  contract  only  if  a 
competing  bidder  values  the  service 
suffidently  to  bid  the  maximiun  period. 

Indeed,  it  is  inconsistent  that  some 
petitioners  argue  that  the  20-year 
contract  cap  is  too  long  while  at  the 
same  time  they  express  concern  about 
security  of  supply  in  obtaining  long 
term  capacity.  There  is,  of  Cfnirse, 
always  a  risk  and  an  element  of 
uncertainty  in  any  forecast  of  future 
needs.  LDCs  are  not  unique  among  gas 
users  in  this  regard.  The  Ckimmission 
does  not  believe  that  LIX^  are  at  a 
disadvantage  with  respect  to  other  gas 
users  in  pr^icting  future  needs  when 
exercising  the  right  of  first  refusal.  It  is 
the  Commission’s  judgement,  based  on 
industry  practice,  and  in  view  of  the 
types  of  contracts  cited  in  Oder  No. 

The  Commission  cited  Pacific  Gas 
Traasmissioo.  56  FERC 1 61.182  (1981)  and 
Iroquois  Gas  Tranmiissian  Systam.  S3  FERC 
161,194  119901  nh’g  granted  in  part  and  denied  in 
part,  54  FERC  161,103  (1991)  as  eocamples  of  20- 
yeer  contracts.  Order  No.  e36-A  at  p.  30,631  0.437. 


636-A,***  that  20  years  is  a  reasonable 
accommodation  between  the  interests  of 
stability  and  flexibility  and  provides  a 
workable  frameworic  far  maiket 
determinations.  It  is  the  Commissifm’s 
judgement  as  well  that  the  20-year  cap 
is  a  reasonable  balance  between 
ensuring  that  capacity  is  allocated  to 
shippers  that  most  vidue  it  and  the 
LDC’s  need  to  maintain  security  of 
supply  through  capacity  entitlements. 
However,  if  ^1  the  parties  to  a  pipeline’s 
restructuring  proceeding  agree  to  a 
difierent  number  of  years  for  the 
contract  cap,  then  the  Commission  will 
allow  it. 

UtiliCorp  Divisions  argue  that  the 
commission  does  not  give  adequate 
weight  to  the  presumption  in  favor  of 
continued  service  or  to  the  danger  that 
the  pipelines  will  use  mcmopoly  power 
to  extract  non-price  concessions  from 
the  LIXO.  ’Therefore,  it  concludes,  the 
commission  has  failed  to  adequately 
address  the  basis  of  the  remand  in  AGA 
n.  that  the  Commission  has  not 
explained  how  pregranted  abancjonment 
trumps  another  precept  of  r^ulation, 
i.e.,  the  protection  of  consumers  against 
monopoly  power  through  the  refusal  of 
service  at  the  end  of  the  contract  period. 
Industrial  Groups  argue  that  there  may 
be  instances  where  continued  service 
for  a  short  term  is  in  the  public  interest, 
but  the  procedure  adopt^  here  does  not 
afford  parties  the  opportunity  to  explain 
the  relevant  circumstances. 

As  the  (Commission  has  explained,  the 
right  of  first  refusal  procedure  afiords 
protection  to  the  existing  customer 
against  any  exercise  of  monopoly 
power.***  The  existing  customer  can 
always  continue  to  receive  service  if  it 
matches  a  competing  bid.  If  there  is  no 
competing  bid,  the  existing  customer 
can  dweys  continue  to  receive  service 
for  any  period  it  chooses  by  agreeing  to 
pay  the  maximiun  rate.  It  is  not  contrary 
to  the  public  interest  to  require 
customers  to  match  the  longest  term  bid 
to  continue  to  receive  service— 
especially  where  there  is  a  reasonable 
cap  on  what  constitutes  the  longest  term 
bid.  As  the  Commission  explained  in 
Order  No.  636-A,  long-term  contracts 
generally  benefit  the  system  as  a  whole 
because  they  provide  stability  and 
benefits  to  all  customers,***  and  section 
7  of  the  NGA  does  not  require  the 
Cfonunissimi  to  examine  the  particular 
circumstances  of  each  case.***  The  right 
of  first  refusal  procedure  guarantees  that 

'"Order  No.  S38-A  at  30,631  0.437. 

*”  Order  No.  SS6-A  at  p.  30,631. 

Order  No.  63e-A  at  p.  30,630. 

'"Mofitfe  Exploration  and  Production  Southeast, 
Inc.  V.  United  Distribution  Companies,  111  S.  Ct 
615  (1991). 
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existing  customers  may  have  continued 
service,  while  allowing  market  forces  to 
play  a  rignificant  role  in  determining 
the  contract  price  and  term. 

B.  Contractual  iVorver  of  Pregnmted 
Abandonment 

In  Order  No.  636,  the  Commission 
stated  that  the  pregranted  abandonment 
provisions  would  not  apply  to 
omversions  that  took  place  during  the 
period  that  the  stay  of  pregranted 
abandonment  undw  Older  No.  500-J 
was  in  eflect.***  In  Order  No.  636-A,  the 
Commission  clarified  that  it  would  not 
expand  the  exemptirm  from  the 
pregranted  abandonment  provisions 
beyond  those  conversicms  that  totd: 
place  during  the  time  the  Order  No. 
500-1  stay  was  in  efiact  and  stated  that 
specific  contracts  that  (xmtain  a  waiver 
of  the  right  to  pregranted  abandrmment 
should  be  examined  in  the  restructuring 
proceedings  and  not  in  this  generic 
proceeding. 

On  rehraring,  AGD  and  UDC  argue 
that  the  Commission  erred  in  deferring 
the  examination  of  specific  contractual 
waivers  of  pregranted  abandonment  to 
the  restructuring  proceedings.  These 
parties  argue  that  they  wan  this 
protectirm  through  difficult  negotiations 
and  should  not  Iw  required  to  fight  this 
battle  again  during  restructuring.  UGI 
argues  that  the  voumtary  waiver  of 
pregranted  abandonment  completely 
eliminates  the  legal  and  theoretical  basis 
for  requiring  that  capacity  subject  to 
these  contracts  go  tlmugh  the  right  of 
first  refusal  process  in  order  to  avoid 
pregranted  abandonment  The  parties 
ask  the  Commission  to  affirm, 
genericaliy,  that  existing  rights  to 
waiver  of  pregranted  abandonment  will 
remain  unmodified. 

As  the  Commission  explained  in 
Order  No.  63&-A,  the  exemption  from 
pregranted  abandoiunent  for 
conversions  that  took  place  during  the 
Order  No.  500-|  stay  is  based  on  the 
Commission’s  decision  in  that 
proceeding  and  the  resulting 
expectations  of  the  parties.**'  It  is 
appropriate,  therefore,  to  clarify  in  this 
proce^ing  that  those  ccmversions  will 
not  be  subject  to  pregranted 
abandonment.  Further,  as  a  general 
matter,  the  parties  may  resolve  issues  in 
Commission  proceedings  by  contractual 
agreements  or  settlements,  and  the 
Commission  generally  favors  the 
resolution  of  issues  settlement 
However,  the  Commission  will  not  rule 
on  the  viability  of  any  current 
settlements  or  contractual  agreements  in 
whole  or  in  part,  on  a  generic  basis.  The 

'■•Order  Na  SSe  at  p.  30/4SX. 

'•'Order  Na  e36-A  el  30430. 


relationship  between  the  {uovisions  of 
existing  settlements  or  agreements  and 
the  provisions  of  this  rule  will  have  to 
be  examined  on  a  case-by-case  basis. 

This  rule  is  not  intended  to  afiect 
existing  valid  waivers  of  pregranted 
abandoiunent,  but  the  Commission  will 
not  rule  on  any  specific  waiver 
provisions  here. 

C  Bids  Below  the  Maximum  Bate 

In  Order  No.  636-A.  the  Commission 
clarified  that  pipelines  are  not  required 
to  discount  tran^itation  rates  under 
the  rule  and  that  if  a  lownr  bid  is  not 
acceptable  to  the  pipeline,  then  the 
shipper  is  entitlea  to  continued  service 
at  a  rate  between  the  minimmn  and  the 
maximum  negotiated  by  the  shipper  and 
the  pipeline.***  LUjCO,  APGA,  and 
Meridian  ask  the  Commissimi  to  require 
pipelines  to  accept  the  highest  bid  for 
capacity  made  avail^le  as  the  result  of 
the  bidding  process  at  the  termination  of 
the  contract.  LILCO  states  that  if 
pmeliqes  are  not  required  to  accept 
oners  at  less  than  the  maximum  rate, 
then  they  will  be  able  to  refuse  offers  for 
discoimted  service  and  seek  recovery  of 
the  costs  associated  with  the  unwanted 
capacity  frem  their  remaining  customers 
through  a  section  4  filing.  To  prevent 
unnecessary  cost  shifts,  LILCO  argues, 
the  Commission  should  grant  rehearing 
and  require  pipelines  to  accept  bids  at 
less  than  the  maximum  rate  where  there 
are  no  other  offers  for  capacity,  or  forbid 
pipelines  frem  recovering  the  cost  of 
imwanted  capacity  from  other  shipp«e. 

APGA  and  Meridian  argue  that  unless 
pipelines  are  required  to  accept  the 
highest  bid,  the  market  will  not,  in  fact, 
determine  the  rate.  APGA  asserts  that 
captive  LDCs  will  have  little  leverage  to 
negotiate  if  pipelines  can  reject  a  rate 
below  the  maximum.  Meridian  asserts 
that  while  the  procediue  set  forth  in 
Order  No.  636-A  may  work  on  capacity- 
constrained  pipelines,  it  will  not  work 
on  pipelines  where  capacity  is  not  fully 
utilized.  Moreover,  Meridian  argues, 
since  the  bid  that  is  received  reflects  the 
market  value  of  the  capacity,  that  is  the 
rate  and  term  that  should  be  matched  by 
the  existing  shipper.  Meridian  asks  the 
Commission  to  clarify  that  where  a 
pipeline  refuses  to  accept  a  bid  below 
the  maximum  rate,  the  pipeline,  and  not 
the  customers,  is  at  risk  for  any 
shortfall. 

The  Commission  will  not  require 
pipelines  to  discount  transportation 
rates.  However,  if  a  pipeline  fails  to 
attempt  to  ma^dmize  tmroughput,  there 
is  no  guarantee  that  it  will  be  able  to 
recover  all  the  cost  of  its  underutilized 
capacity  frnm  its  firm  customers  when 


it  files  its  next  rate  case.***  Evidence 
that  a  pipeline  refused  to  accept  the 
highest  valued  bid  for  capacity  below 
the  maximum  rate  wiU  be  given 
significant  wei^^t  during  its  next  rate 
case. 

Meridian  believes  that  the  rule  does 
not  require  the  pipeline  to  reveal  that  a 
below  maximum  bid,  or  no  Idd  at  all, 
was  offered  for  the  capacity  and  asks  the 
Commission  to  clarify  that  pipelines 
must  post  the  highest  bid  actually 
recmved  (or  the  met  that  no  Idd  was 
received).  The  rule  does  not  explicitly 

on  the  bu£etlnboar£']£iwever,  it  was 
the  Commission’s  intmt  that  the 
existing  shippw  have  notice  of  the  terms 
of  all  compe^g  bids.  The  Conunission 
clarifies  tl^t  the  pipeline  must  infonn 
the  existing  shipper  of  the  maximum 
bid  receiv^  m  tro  fact  that  no  bids 
were  received  on  the  EBB.  Mcoeover, 
the  pipelines  are  required  to  publish  in 
their  tari&  the  ciite^  they  will  use  to 
determine  the  ’’best  bid.” 

Meridian  also  asks  the  CommissiiHi  to 
clarify  that  the  previously  effective  rate 
should  remain  in  effect  ouring  the 
period  the  pipeline  and  the  customers 
are  negotiating  the  terms  for  ctmtlnued 
service.  The  Commission  will  grant  the 
clarification. 

Vm.  Transition  and  Implemoitation  in 
the  Restructuring  Proceedings 

A.  Capacity  Adjustments  During 
Restructuring 

Under  §  284.14(e)  of  the 
Commission’s  regulations,  firm  shippers 
(including  currently  bimdled  sales 
customers)  must  give  notice  to  the 
pipeline  during  the  restructuring 
proceeding  whethw  they  wish  to  retain, 
reduce,  or  terminate  their  contractual 
rights  to  firm  transportation  service.  The 
pipeline  is  authorized  to  abandon  firm 
transportation  service  to  the  existing 
shipper  if  anothw  creditworthy  shipper 
offers  to  pay  for  the  capacity  an  existog 
shipper  wants  to  release,  or  offers  to  pay 
a  hi^er  rate  (up  to  the  maximum  rate) 
than  the  existing  shipper  is  willing  to 
match,  or  the  pipeline  consents  to  the 
abandonment  even  though  no  other 
shipper  mokes  an  offer  for  it.  Several 
parties  reiterate  concerns  with  issues 
already  addressed  in  Order  No.  638-A 
or  request  clarification  of  certain  issues. 
The  Commission  will  deny  the  requests 
for  rehearing  but  clarify  certain  issues  as 
discussed  below. 

’••Sm  Ordor  Na  430,  Ragnktloii  of  Gn  PipellnM 
After  Partial  Wailhaad  Dacoatrol,  FERC  State.  S 
State.  Regulationa  PreamUaa  19S2-190S  f  304S3  at 
p.  31423. 


'••  Order  Na  S3S-A  at  p.  30428. 
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1.  Unilateral  Right  to  Reduce  or 
Terminate  CD 

Meridian  asks  that  existing  capacity 
holders  be  given  a  unilateral  right  to 
reduce  or  terminate  their  contract 
demand  (CD)  during  the  restructuring 
proceedings.  Meridian  argues  that, 
facing  the  prospect  of  an  SFV  rate 
design,  shippers  should  be  given  the 
choice  to  reduce  their  contract  demands 
or  terminate  their  service  agreements, 
thereby  returning  capacity  to  the  pool 
and  making  it  available  for  assignment 
to  others  willing  to  assume  the  costs  and 
risks  associated  with  SFV-based  rates. 
Meridian  asserts  that,  under 
§  284.14(e)(2)  of  the  regulations,  a  firm 
customer  paying  the  maximum  rate  is 
effectively  trapped  on  pipelines  where 
there  is  insufficient  demand  for  capacity 
to  be  relinquished.  Meridian  recognizes 
that  the  pipeline  might  have  to  increase 
the  demand  charges  of  the  customers 
with  continued  interest  in  firm  service 
in  order  to  afford  relief  to  those  who 
reduce  or  terminate  their  capacity 
reservations. 

Cincinnati  Gas  contends  that  Order 
No.  636-A  should  be  revised  to  impose 
an  obligation  on  pipelines,  in  cases 
where  there  are  no  bidders  for  particular 
capacity  during  the  restructuring 
process,  to  enter  into  good  faith 
negotiations  with  the  current  capacity 
holder  for  the  purpose  of  agreeing  to  a 
rate  reflective  of  the  capacity’s  actual 
worth.  If  such  negotiations  do  not  result 
in  an  agreement  on  an  acceptable  rate. 
Cincinnati  Gas  argues  that  shippers 
should  be  allowed  to  release  the 
capacity,  and  that  any  costs  associated 
with  such  releases  should  be  treated  as 
standard  costs. 

The  Commission  has  already 
considered  and  rejected  proposals  like 
Meridian’s  and  Cincinnati  Gas’  in  Order 
No.  636-A.'®°  In  order  to  afford 
unilateral  relief  to  firm  customers  that 
want  to  reduce  or  terminate  their 
capacity  reservations,  or  reduce  their 
rates  for  capacity  during  restructuring, 
before  their  contractual  obligations  for 
the  capacity  have  expired,  the  costs 
allocated  to  rates  for  the  capacity  in 
question  would  have  to  be  absorbed  by 
the  pipeline  or  reallocated  to  other  firm 
customers  who  may  have  no  current 
need  for  the  capacity.  The  parties  are,  of 
course,  bee  to  negotiate  capacity 
allocation  matters  during  the 
restructuring  proceedings. 

2.  Expiration  of  Bundled  Sales  Contracts 
During  Restructuring 

UtiliCorp  Divisions  asks  a  question 
arising  bom  the  restructuring 

'■"Order  Na  e36-A  at  p.  30. 637-39. 


proceeding  of  Williams  Natural  Gas 
Company,  where  it  indicates  that  certain 
sales  customers  have  executed  contracts 
that  expire  when  superseded  by  another 
contract,  or  Novemlrar  1, 1993,  at  the 
latest.  UtiliCorp  Divisions  ask  whether  a 
current  firm  capacity  holder  with  a 
contract  that  terminates  on  or  prior  to 
the  date  of  restructuring,  i.e..  me 
effective  date  of  the  pipeline’s  tariffs  to 
comply  with  Order  No.  636,  may  retain 
capacity  following  restructuring  by 
agreeing  to  pay  the  pipeline’s  maximum 
rates  and  freely  select  the  term  for  the 
first  post-restructuring  contract,  or  must 
also  match  the  duration  of  a  contract  bid 
by  potential  new  customers  for  that 
capacity.  UtiliCorp  Divisions  argue  that 
historic  customers  should  be  permitted 
to  elect  any  term  for  their  first  post¬ 
restructuring  contract  as  long  as  they  are 
willing  to  pay  the  maximum  rate.  It 
reads  Order  No.  636-A  to  permit  that 
result,  and  to  defer  the  application  of 
the  right  of  first  refusal  procedures  until 
after  the  term  of  the  first  contract. 
UtiliCorp  Division  also  ask  a  subsidiary 
question:  if  the  existing  capacity  holders 
whose  sales  contracts  expire  on  or 
before  November  1, 1993,  have  to  match 
the  length  of  terms  offered  by  competing 
bidders,  do  they  have  to  offer  to  enter 
into  contracts  for  a  term  of  15  years,  as 
Williams  requires,  or  may  they  simply 
agree  to  match  the  length  of  term  offered 
by  con^ting  bidders? 

The  (^mmission  will  not  address  the 
specific  facts  and  circumstances  in  the 
Williams  restructuring  proceeding  in 
this  generic  order.  However,  UtiliCorp 
Divisions’  rehearing  request  indicates  a 
general  area  of  conbision  which  needs 
clarification. 

Questions  have  arisen  about  the 
applicable  policies  when  long-term 
bundled  sales  contracts  expire  after  the 
effective  date  of  Order  No.  636,  but 
before  the  effective  date  of  a  pipeline’s 
blanket  sales  certificate  under  §  284.284, 
when  the  pipeline’s  bundled  sales 
service  is  converted  to  unbundled  sales 
and  transportation  services.  The 
pipeline  must  continue  to  provide 
service  under  the  service  obligation  of 
its  existing  certificate  until  its  §  284.284 
blanket  certificate  becomes  effective. 

The  pipeline  and  the  sales  customer 
may  enter  into  a  relatively  short-term 
contract,  intended  to  apply  until  the 
effective  date  of  the  pipeline’s  blanket 
sales  certificate  under  §  284.284.  If  the 
pipeline  and  the  sales  customer  enter 
into  a  contract  for  bundled  sales  service 
that  extends  beyond  the  date  that  the 
pipeline  implements  unbundled  service, 
the  contract  will  be  converted  into  an 
unbundled  sales  and  unbundled 
transportation  contract  on  the  effective 
date  of  the  pipeline’s  $  284.284  blanket 


certificate.  ’The  question  arises  whether 
the  sales  customer  whose  contract 
lapses  during  the  restructuring  process, 
wd  which  is  not  renewed,  has  a  right 
of  first  refusal  to  retain  its  firm 
transportation  capacity  upon  the 
effective  date  of  the  pipeline’s  $  284.284 
certificate,  and  whether  a  customer  with 
a  short-term  interim  sales  contract  has  a 
right  of  first  refusal  to  retain  its  capacity 
upon  expiration  of  its  short-term 
contract  on  or  after  the  effective  date  of 
the  pipeline’s  §  284.284  certificate. 

In  ANR  Pipeline  Company,'**  the 
Commission  decided  to  treat  short-term 
(less  than  one  year)  interim,  bundled 
sales  contracts  as  long-term  contracts  for 
purposes  of  affording  the  bundled  sales 
customers  the  right  of  first  refusal  to 
avoid  automatic  abandonment  of  their 
firm  transportation  capacity — even  if  the 
contracts  in  fact  expire  in  less  than  one 
year.  The  Commission  will  apply  the 
same  treatment  given  to  short-term 
contracts  in  ANR  to  other  pipelines 
undergoing  restructuring  whose  long¬ 
term  sales  contracts  expire  during  the 
restructuring  process.  A  customer 
whose  long-term  bundled  sales  contract 
(one  year  or  more)  expires  after  May  18, 
1992,  but  before  the  effective  date  of  a 
pipeline’s  §  284.284  certificate,  is 
entitled  to  retain  its  firm  capacity  by 
exercising  a  right  of  first  refosal,  as 
described  in  section  284.221(d)  of  the 
Commission’s  regulations,  in 
connection  with  implementation  of  the 
pipeline’s  §  284.284  certificate.  The 
customer  is  entitled  to  exercise  its  right 
of  first  refusal  to  avoid  abandonment  of 
service  whether  or  not  it  executes  an 
interim  contract,  or  upon  expiration  of 
any  interim  contract,  whether  the 
interim  contract  is  for  more  or  less  than 
one  year. 

In  exercising  this  right  of  first  refusal 
in  connection  with  implementation  of 
the  pipeline’s  §  284.284  certificate,  a 
customer  is  entitled  to  retain  its  firm 
capacity  by  matching  the  price  offered 
by  a  competing  bidder,  up  to  the 
maximum  rate,'*'  and  the  duration  of 
the  term  bid.  up  to  a  maximum  of  20 
years.  The  pipeline  may  not  require  a 
customer  exercising  its  right  of  first 
refusal  to  contract  for  some  term  of 
longer  duration  than  a  term  offered  by 
a  competing  bidder.  And,  as  the 
Commission  said  in  Order  No.  636,  if 

60  FERC  161,319  (1992). 

The  pipeline  may  choose  not  to  accept  any  bid 
at  less  than  the  maximum,  in  which  event  the 
existing  customer  will  have  to  pay  the  maximum 
rate  to  retain  its  capacity.  See  Order  No.  636-A  at 
p.  30,629.  However,  as  ^scussed  above,  if  the 
pipeline  refuses  to  accept  a  hid  at  less  than  the 
m^mum  rate,  and  the  capacity  goes  unsubscribed, 
then  this  will  be  given  sig^ficant  weight  in  the 
pipeline's  next  rate  case. 
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there  are  no  c^Hupeting  bidders,  the 
existing  customer  is  entitled  to  continue 
service  for  whatever  term  it  chooses.'”^ 

3.  Liability  of  Existing  Shipper  for 
Reallocate  Capacity 

Barclays  seeks  clarification  that  if 
capacity  is  reallocated  during 
restructuring,  and  a  new  shipper’s 
contract  is  for  a  shorter  term  than  the 
existing  shipper’s  term,  the  existing 
shipper  will  remain  liable  for  the 
remainder  of  the  term  of  the  original 
contract.  Barclays  argues  that  if  a  holder 
of  long-term  firm  capacity  seeks  to 
relinquish  that  capacity  to  another 
bidder  during  the  restructuring 
proceeding.  &e  pipeline,  in  addition  to 
applying  its  creditworthiness  standards, 
should  remain  protected  not  only  from 
a  shortfall  in  price  but  also  from  a 
shortfall  in  contract  duration. 

The  Commission  will  grant  this 
clarification.  In  Order  No.  636-A,  the 
Commission  stated  that  when  another 
creditworthy  shipper  offers  to  pay  a  rate 
that  is  equal  to  or  greater  than  the 
existing  capacity  holder’s  rate  for  a  part 
of  the  capacity  the  existing  holder  seeks 
to  relinquish,  a  pipeline  would  be 
required  to  rele^  the  existing  capacity 
holder  from  its  contractual  obligation 
for  the  part  sought  by  the  other 
shipper.'^  By  extension,  an  existing 
capacity  holder  remains  liable  under  the 
original  contract  for  any  part  of  a  term 
remaining  under  the  ori^al  contract 
when  the  contract  of  the  shipper  to 
whom  capacity  is  relinquished  expires. 

4.  Discounted  Transportation  Rates 

QG  argues  that  the  Conunission  erred 

in  permitting  an  existing  shipper  with  a 
contractually  guaranteed  transportation 
discount  to  retain  the  capacity  in  the 
restructuring  proceeding  by  matching 
bids  only  up  to  the  contractual  rate, 
rather  than  the  maximiun  rate. 
According  to  QG,  this  policy 
undermines  the  allocative  efficiency  of 
capacity  reallocation  during 
restructuring.  At  the  very  least,  QG 
contends,  an  existing  shipper  with  a 
discount  that  will  not  match  higher  bids 
for  the  capacity  should  not  be  entitled 
to  the  serCdce  enheincements  provided 
for  firm  service  under  Order  No.  636. 

The  allocative  efficiency  of  capacity 
reallocation  during  restructuring  is 
subordinate  to  the  contractual  rights  of 
existing  capacity  holders.  If  a  shipper 
contracted  for  long-term  transportation 
capacity  at  a  guaranteed  discount,  and 
has  a  contract  that  establishes  its 
contractual  right  to  receive  that 
discount,  the  shipper  is  entitled  to  the 


'<»Ordw  No.  638  >t  p.  30,44a 
*•«  Order  No.  63S-A  at  p.  30.63a 


benefits  of  its  bargain  under  the 
contract,  evmi  if  unforeseen 
circumstances  rendw  that  service  more 
valuable  than  it  was  when  the  bargain 
was  made.  'This  result  is  merely  the 
obverse  of  the  continuing  liability  of  a 
shipper  that  agreed  to  pay  the  maximiun 
rate  under  its  contract,  even  though 
unforeseen  drcumstancas  result  in  the 
shipper’s  rates  unexpectedly  increasing, 
or  the  shipper’s  need  for  the  service 
unexpectedly  decreasing. 

5.  Direct  Feed  Situations 

UGI  describes  a  cmitract  for  purchase 
of  gas  from  Columbia  under  wfoch 
delivery  is  made  to  UGI^from  Texas 
Eastern,  a  pipeline  upstream  of 
Columbia,  a  situation  UGI  characterizes 
as  a  "direct  feed.’’  UGI  requests  the 
Commission  to  clarify  that  if  Columbia 
assigns  its  capacity  on  Texas  Eastern  to 
UGI,  UGI  will  be  entitled  to  a  reduction 
in  firm  entitlements  from  Columbia, 
without  exit  fees  or  transition  cost 
allocation,  following  the  assignment  of 
"direct  feed’’  upstream  capacity. 
Otherwise.  UGI  asserts  that  it  will  be 
liable  for  demand  charges  and  transition 
cost  charges  to  both  Taxes  Eastern  and 
Columbia  for  the  same  firm  capacity. 

The  Commission  will  not  attempt  to 
resolve  this  case-specific  issue  arising 
from  what  appears  to  be  an  anomalous 
situation  in  tMs  generic  proceeding.  The 
issue  should  be  presented  in  Columbia’s 
restructuring  proceeding. 

B.  Transition  Costs 

1.  Allocation  of  Gas  Supply 
Realignment  Costs  to  Interruptible 
Transportation 

In  Order  636-A,  the  Commission 
required  pipelines  to  recover  10  percent 
of  their  gas  supply  realignment  (GSR) 
costs  through  their  rates  for 
interruptible  transportation  (IT)  under 
their  Part  284  blanket  certificates.  Many 
of  the  requests  for  rehearing  of  Order 
No.  636-A  take  issue  with  this 
requirement.  Various  parties  oppose  the 
allocation  of  GSR  costs  to  interruptible 
transportation  customers  and  propose 
that  such  costs  be  recovered  from  firm 
transportation  (FT)  released  under  the 
pipeline’s  capacity  release  program,  or 
released  firm  transportation  sub)ect  to  a 
right  of  recall,  as  well  as  interruptible 
transportation.  Some  parties  advocate 
that  the  10  percent  of  GSR  costs 
allocable  to  interruptible  transportation 
should  be  recoverable  from  firm 
transportation  if  the  pipeline  does  not 
provide  interruptible  transportation 
service,  or  if  the  volumes  of 
interruptible  transportation  service  it 
provides  are  insufficient  to  bear  the  10 
percent  allocation.  Other  parties 


propose  that  a  higher  percentage  of  GSR 
costs  should  be  recoverable  frtm 
interruptible  transportation  service,  or 
that  all  GSR  costs  should  be  recovaable 
through  a  volumetric  surcharge  on  all 
throu^put 

a.  Aj^gaments  against  the  allocation  to 
FT.  The  American  Paper  Institute  asserts 
that  GSR  costs  should  not  be  allocated 
to  interruptibla  transportation 
customers,  or  at  least,  not  to  the  extent 
that  interruptible  transportation 
customers  pay  higher  GSR  costs  per  unit 
than  firm  transportation  customers.  GSR 
costs  should  not  be  allocated  to  Part  284 
interruptible  transportation  customers, 
the  Paper  Institute  argues,  because 
interruptible  transpcnrtation  customers 
will  not  benefit  from  Order  No.  636, 
they  have  not  and  will  not  cause  GSR 
costs,  and  achieving  the  transition 
required  by  Order  No.  636  through 
subsidization  by  intmruptible  customers 
is  not  in  the  public  interest.  It  is  not 
appropriate,  according  to  the  Paper 
Institute,  to  view  opportunities  tor 
interruptible  transportation  customers 
to  obtain  firm  service  through  the 
capacity  release  program  as  a  basis  for 
charging  GSR  costs  to  interruptible 
transportation  customers.  Furthermore, 
the  unbundling  requirements  of  Ord«r 
No.  636  do  not  benefit  interruptible 
transportation  customers,  and  pipelines 
in  many  restrucrturing  proceedings  are 
attempting  to  reduce  the  scheduling  and 
balancing  flexibility  available  to 
traditional  transportation  servic:es, 
including  interruptible  transpcntstion 
service. 

The  Paper  Institute  also  notes  that  if 
the  amount  of  interruptible 
transportation  throughput  is  suffidently 
low,  it  is  conceivable  that  interruptible 
transportation  customws  could  pay 
more,  on  a  per  unit  basis,  than  do  firm 
customers,  and  advocates  that  the 
Commission  should  at  least  adopt  a 
mechanism  which  avoids  that  result. 

Industrial  Qoups  argue  that  the 
Commission’s  decision  to  allocate  10 
percent  of  the  GSR  costs  to  interruptihle 
transportation  services  is  arbitrary  and 
capricious,  and  that  the  rate  impact  of 
spreading  GSR  costs  to  a  shrinking  class 
of  interruptible  transportation 
customers  is  significant,  and  far  out  of 
proportion  to  any  imaginable  benefit  to 
interruptible  transportaticm  drippers 
from  the  restructuring  rule.'”  Industrial 
Groups  argue  that  the  Commission  erred 
in  Order  No.  636-A  by  allocating  GSR 


’"■They  aigue  that  the  Taxaa  Eastern  Sling  of 
nearly  S.28  per  dekathenn  (or  the  GSR  chargee  on 
intemiptible  transportatiofi.  nrhkh  man  than 
doubles  the  cost  of  various  production  and  market 
area  hauls,  illustrates  that  Conunisaioa  cannot 
arbitrarily  astign  a  pradelannlaad  parcantage  of 
costs  to  interruptible  transportation. 
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costs  to  interruptible  transportation  and 
non-converting  firm  transportation 
customers  without  a  showing  that 
interruptible  transportation  and  non- 
converting  firm  shippers  have 
contribute  in  any  way  to  the 
incurrence  of  sucm  costs,  or  that  the 
ordered  level  of  allocation  produces  just 
end  reasonable  rates.  They  also  assert 
that  sales  contracts,  and  any  costs  that 
might  be  incurred  to  modify  them,  are 
unrelated  to  any  service  provided  by 
pipelines  for  transportation  customers 
who  have  never  bwn  pipeline  sales 
customers,  or  who  converted  to 
transportation  before  the  issuance  of 
Order  No.  636.'»® 

Industrial  Groups  assert  that 
interruptible  transportation  customers 
are  provided  no  additional  rights  or 
services  under  the  restructuring  rule, 
and  that  because  GSR  costs  are  sales- 
related,  they  are  not  affected  by  the 
amoimt  of  interruptible  transportation 
serv  ice  a  pipeline  provides.  They  argue 
that  the  initiatives  adopted  in  Order  No. 
636,  such  as  unbimdling,  flexible 
receipt  and  delivery  points,  and  creation 
of  a  uniform  national  capacity  release 
program,  will  enhance  the  ability  of  firm 
shippers  to  use  their  reserved  capacity 
more  efficiently,  but  diminish  the 
quality  and  reliability  of  interruptible 
transportation  service  by  reducing  the 
amount  of  pipeline  capacity  available 
for  interruptible  transportation  service. 

In  fact,  they  argue,  these  measures  may 
lead  to  complete  displacement  of 
interruptible  transportation  service. 
Industrial  Groups  also  argue  that  the 
Commission's  cost-sprea^ng  rationale 
is  inconsistent  with  its  decision  to 
exempt  NGA  section  7  shippers  and 
pipelines  themselves  horn  sharing 
transition  costs. 

In  the  Commission's  judgment, 
applying  the  principle  of  cost  causation 
is  more  important  when  allocating  costs 
and  designing  rates  for  the  long  term, 
and  deviations  fi'om  that  principle  may 
be  justified  for  short  term  rates.  The 
issue  the  Commission  faces  in  this 
proceeding  is  how  to  provide  for  an 

***Ga5  Coosumer*  also  argue  that  customers  who 
pursued  the  Commission's  policies  under  Order  No. 
436  and  converted  to  tratuportationH>nly  will  not 
benefit  from  Order  Nos.  636  and  636-A.  and  should 
therefore  not  bear  the  traiuition  costs  of 
restructuring,  i«cause  they  have  already  paid  the 
transition  coats  jf  converting  to  transportation 
under  Order  No.  436.  The  rationale  for  allocating 
transition  costs  to  firm  traiuportation  customers 
receiving  service  under  Part  284  certificates, 
regardless  of  whether  they  are  discontinuing 
purchases  of  gas  from  the  pip^ne,  has  been  fully 
explained  in  Order  Na  63&-A,  and  will  not  be 
repeated  in  this  order.  See  Order  No.  e36-A  at  p. 
30.650. 

’*'  Arcadian  also  contends  that  there  is  no 
Justification  for  treating  IT  shippers  differently  than 
section  7(c)  shippers. 


equitable  means  of  allowing  recovery  of 
the  costs  of  the  transition  to  a 
restructured  pipeline  industry  and  a 
more  competitive  natural  gas  market. 

The  (Commission  recognizes  that 
interruptible  transportation  service  as 
such  did  not  give  rise  to  the  (CSR  costs 
at  issue  here.  Furthermore,  interruptible 
transportation  as  such  may  not  be 
enhanced  or  improved  by  the 
requirements  of  restructuring.  However, 
customers  that  have  historically  used 
interruptible  transportation,  and  may 
continue  to  use  it  on  a  restructured 
pipeline,  have  access  to  the  enhanced 
firm  services.  More  importantly,  they 
will  benefit  significantly  from  access  to 
the  more  competitive  gas  market  that 
will  be  available  as  a  result  of 
restructuring.  The  Commission  intends 
to  spread  the  costs  of  transition  over  a 
broad  base  of  customers  that  have  access 
to  these  benefits.^*®  Shippers  on  a 
restructured  pipeline  should  not  be  able 
to  completely  avoid  a  fair  share  of  the 
GSR  transition  costs  by  limiting  their 
usage  of  the  services  available  under  the 
pipeline's  Part  284  blanket  certificate  to 
interruptible  transportation  service. 

Producer  Associations  contend  that 
the  Commission  erred  by  requiring  that 
10  percent  of  the  GSR  costs  must  be 
recovered  through  a  usage  surcharge  on 
interruptible  transportation  because  of 
the  adverse  effect  of  such  charges  on  the 
net-back  price  of  gas  at  the  wellhead. 
Blue  Flame  also  alleges  that  recovery  of 
10  percent  of  the  C^R  costs  from 
interruptible  transportation  penalizes 
small  and  medium  sized  pn^ucers 
because  of  the  net-back  effect  on  spot 
prices. 

Arkla  states  that  the  Commission 
apparently  recognized  cost  causation 
principles  in  deciding  not  to  allocate 
GSR  costs  to  individually  certificated 
section  7(c)  transportation  agreements, 
but  failed  to  consider  these  principles  in 
allocating  C^R  costs  to  Part  284 
interruptible  transportation  customers. 

The  ^mmission  recognizes  that 
allocation  of  a  small  portion  of  a 
pipeline's  GSR  costs  to  interruptible 
transportation  service  may  have  some 
adverse  impact  on  producer  prices,  at 
least  for  some  transactions  for  a  short 
term,  but  the  public  interest  in  a  more 
equitable  spreading  of  such  costs  to  a 
broad  base  of  pipelines'  customers 
outweighs  the  possible  short-term 
impacts  on  producers.  The  restructuring 
requirements  of  Order  No.  636  are 
applicable  to  service  under  pipeline’s 
Part  284  blanket  certificate.  They  do  not 

’■•For  the  Hme  reason,  the  Commission  will 
deny  L11j(X3's  request  that  future  open-access, 
transportation  customen,  that  obtain  service  after 
restructuring  is  completed,  should  not  be  sul^ect  to 
transition  costs. 


pertain  to  transportation  service  under 
individual  section  7(c)  certificates.  Part 
157  shippers  therefore  do  not  get  either 
the  benefits  or  the  burdens  of  Order  No. 
636. 

b.  Recovery  of  GSR  costs  not 
recoverable  from  IT.  Several  petitioners 
contend  that  the  (Commission  should 
permit  alternative  mechanisms  for 
recovery  of  the  10  percent  of  GSR  costs 
allocate  to  interruptible  transportation, 
such  as  applying  an  equivalent 
surcharge  to  released  firm  capacity, 
either  capacity  subject  to  recall  or  all 
released  capacity.*®*  These  petitioners 
assert  that,  with  the  implementation  of 
capacity  release,  they  will  be  imable  to 
recover  the  (CSR  costs  assigned  to 
interruptible  transportation,  because 
competition  from  released  capacity  will 
significantly  reduce  interruptible 
throughput,  and  the  imposition  of  a 
surcharge  on  interruptible 
transportation  will  fruTher  reduce 
interruptible  sales  by  making  the  rates 
for  interruptible  service  uncompetitive 
with  the  rates  for  released  capacity. 

They  maintain  that  released  capacity  is 
the  equivalent  of  interruptible  capacity 
and  should  therefore  bear  the  same 
re^onsibility  for  GSR  costs. 

The  Ck>mmission  does  not  agree  that 
the  implementation  of  capacity  release 
programs  will  necessarily  result  in  the 
elimination  of  interruptible 
transportation  service  or  in  the 
pipeline’s  inability  to  recover  C^R  costs 
assigned  to  such  service.  Nor  will  the 
allocation  of  (^R  costs  necessarily  make 
interruptible  transportation 
uncompetitive  with  released  firm 
capacity  or  reduce  interruptible 
throughput.  If  the  market  for 
interruptible  transportation  is 
competitive,  as  petitioners  assume, 
pipelines  will  price  to  reflect 
competitive  forces  in  the  market,  not 
costs.  By  pricing  interruptible 
transportation  competitively,  the 
pipelines  should  be  able  to  continue  to 
sell  the  service.  The  Commission  is  not 
requiring  pipelines  to  allocate  such  a 
hi^  level  of  GSR  costs  to  interruptible 
transportation  service  so  that  rates 
which  recover  such  costs  will  render  the 
service  unmarketable. 

Natural  requests  clarification  that  the 
Ck)mmission  will  allow  the  pipelines  to 
develop  mechanisms  to  adequately  deal 
with  any  underrecovery  of  costs 
allocated  to  interruptible  transportation. 
Natural  asserts  that  the  allocation  of 
transition  costs  to  interruptible 
transportation  service  will  undermine 
the  (Commission's  principle  of  100 

***  ANR  (recallable  releaMs);  QG  (recallable 
releases);  Soufoera  (all  releasee);  Tanneco  (all 
releasee). 
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percent  recovery  of  transition  costs 
unless  the  Commission  clarihes  that 
pipelines  are  to  be  afforded  flexibility  to 
develop  adeouate  mechanisms  to  de^ 
with  any  underrecovery.  According  to 
Natural,  higher  rates  for  interruptible 
transportation  service  will  render 
increasingly  difficult  the  collection  of 
any  of  the  costs  required  by  Order  No. 
636-A  to  be  allocated  to  such  service. 
Natural  urges  the  Commission  to  permit 
a  wide  range  of  alternative  mechanisms 
for  recovery  of  the  GSR  costs  allocated 
to  interruptible  transportation  under 
Order  No.  636-A,  including 

•  Allocation  of  zero  non-gas  fixed 
costs  to  interruptible  services,  with 
actual  dollars  collected  by  the  pipeline 
for  these  services  used  firot  to  collect  the 
transition  costs; 

•  Direct  billing  (and/or  reallocation  to 
the  demand  siucharge  or  other  cost 
recovery  mechanism)  of  any 
underrecovered  amounts  after  a 
predetermined  time  period; 

•  Recovery  in  a  later  period  (and/or 
under  a  different  mechanism)  of  costs 
not  recovered  earlier  due  to  seasonal  or 
market  factors. 

K  N  asserts  that  because  interruptible  . 
transportation  is  not  available  on  all 
pipelines,  and,  where  it  is  available, 
actual  throughput  may  be  significantly 
less  than  projected  throughput  used  to 
design  rates,  the  requirement  that  GSR 
costs  be  recovered  from  interruptible 
transportation  customers  may  mean  that 
certain  pipelines  will  not  recover  100 
percent  of  their  gas  supply  realignment 
costs,  absent  an  unconffitional  true-up 
mechanism  applicable  to  all  firm  part 
284  transportation  customers,  which 
provides  for  recovery  of  carrying 
charges.  LILGO,  on  the  other  hand, 
seeks  clarification  that  a  true-up 
mechanism  for  recovery  of  GSR  costs 
allocated  to  interruptible  transportation 
service  may  net  provide  for  recovery 
from  firm  transportation  service,  but 
only  from  future  interruptible  service. 

•  POPCO  and  PICRD  allege  that  the 
Commission  cannot  require  10  percent 
of  their  GSR  costs  to  be  recovered  from 
interruptible  transportation  service 
because  they  have  never  provided,  and 
never  expect  to  provide,  interruptible 
transportation  service.  According  to 
POPCO  and  PIOC,  they  were  both 
certificated  as  gas  supply  projects,  not 
transportation  networks,  and  both  are 
"open  access"  transporters  pursuant  to 
Order  No.  509,  but  neither  have  ever 
received  a  request  for  firm  or 
interruptible  transportation  of  a 
presently  deliverable  gas  supply. 
POPCO  states  that  if  the  Commission 
applies  its  "90-10"  rule  to  POPCO  and 
PIOC,  both  pipelines  will  be  denied  an 
opportunity  to  recover  the  10  percent  of 


GSR  costs  allocated  to  interruptible 
transportation  service. 

The  effect  of  capacity  releasing  on  the 
levels  and  rates  for  interruptible 
transportation,  and  the  ability  to  recover 
the  assigned  GSR  costs,  will  depend  on 
many  factors,  including  the  extent  of 
projected  GSR  costs,  characteristics  of 
the  pipeline’s  system,  the  pipeline’s 
capacity  release  procedures,  the  extent 
to  which  flexible  receipt  and  delivery 
points  are  available,  the  rate  design  used 
for  interruptible  transportation,  and  the 
use  of  seasonal  contract  entitlements.*** 
As  the  Commission  stated  in  Order  No. 
63&-A,  the  Commission  does  not  intend 
for  the  pipelines  to  have  to  absorb  the 
portion  of  GSR  costs  assigned  to 
interruptible  transportation  and 
encourages  the  pipelines  and  the  parties 
to  the  restructuring  proceedings  to  be 
creative  in  fashioning  rate  mechanisms, 
such  as  an  appropriate  true-up 
mechanism,  that  provide  a  reasonable 
opportunity  for  pipelines  to  recover 
those  costs.*“*  Fu^ermore,  if  a 
pipeline’s  experience  after  restructuring 
indicates  that  it  will  be  unable  to 
recover  the  10  percent  of  GSR  costs 
allowable  to  interruptible 
transportation,  either  because  it  is 
providing  no  interruptible 
transportation,  or  a  de  miniwis  level  of 
such  transportation,  the  Commission 
will  consider  proposals  in  limited 
section  4  rate  filings  to  provide  for 
recovery  of  those  imrecoverable 
costs.*°*  However,  the  Commission  will 
not  accept  proposals  to  assess  any  of  the 
10  percent  of  GSR  costs  allocable  to 
interruptible  transportation  solely  to 
released  firm  capacity.  Released  firm 
capacity  aheady  bears  the  cost  of  the 
reservation  fee  surcharge.  Thus, 
permitting  pipelines  to  assess  the  use  of 
released  firm  capacity  with  an 
additional  increment  of  GSR  costs, 
while  the  pipeline’s  interruptible 
transportation  bears  only  one  such 
assessment,  would  give  an  undue 
competitive  advantage  to  the  marketing 
of  interruptible  transportation. 

^For  example,  as  the  Commission  pointed  out 
in  Order  No.  636-A,  under  a  potential  revenue 
csediting  approach  fm  inteiruptible  transportation, 
pipelines  could  retain  a  portion  of  the  revenue  from 
interruptible  transportation  to  recover  GSR  costa 
allocated  to  interruptible  transpratation.  Order  No. 
636-A  at  p.  30,563  n.  164.  The  use  of  seasonal 
contract  entitlements  likely  would  result  in 
interruptible  transportation  being  available  in  the 
off-peak  season. 

Order  No.  636-A  at  p.  30,647. 

^This  order  constitutes  such  appropriate  notice 
under  the  Natural  Gas  Act  as  may  be  necessary  to 
the  public,  including  all  current  and  future 
shippers,  that  the  Commission  expects  to  take 
appropriate  steps  in  the  future  to  etuure  that  the 
pipelines  have  an  opportunity  to  recover  any 
unrecoverable  GSR  costa  allocated  to  IT  service. 


c.  Recovering  a  higher  percentage  of 
GSR  costs  from  IT,  or  all  GSR  costs 
through  a  surcharge  on  all  throughput. 
Gas  Consumers  advocate  the  reduction 
or  elimination  of  transition  costs  to  firm 
transportation  customers,  particularly 
small  customers,  and  reallocation  to 
producers  and  interruptible  customers, 
the  primary  beneficiaries  of  the 
restructuring.  Gas  Consumers  argue  that 
a  portion  of  all  transition  costs,  not  just 
GSR  costs,  should  be  allocated  to 
interruptible  transportation  customers, 
and  that  the  allocation  should  be  based 
on  the  benefit  received  by  allocating 
transition  costs  on  the  buis  of 
throughput  or  some  other  method  that 
assigns  costs  based  on  benefits  rather 
than  an  arbitrary  percentage. 

New  Jersey  Natural  contends  that  the 
Commission  erred  by  failing  to  allocate 
50  percent  of  the  GSR  costs  to 
interruptible  transportation  service, 
commensurate  with  the  benefits 
interruptible  customers  have  received 
from  pipeline  restructuring. 

Peoples  Gas  argues  that  transition 
costs  should  be  allocated  to 
interruptible  transportation  (as  well  as 
all  other)  customers  volumetrically  on  a 
pro  rata  basis  to  reflect  more  accurately 
their  use  of  pipeline  services  and  the 
improved  quality  of  service  that  the 
Commission  intends  for  all  customers  to 
receive  in  the  future.  The  Commission’s 
decision  to  require  the  allocation  of  only 
10  percent  of  ffie  GSR  costs  is  improper 
and  unreasonable,  according  to  Peoples 
Gas,  because  end-use  customers  getting 
their  gas  delivered  through  interruptible 
transportation  were  probably  all  sales 
customers  of  pipelines  or  LDCs  when 
the  pipeline  contracts  raving  rise  to  the 
GSR  costs  were  entered  into,  and 
interruptible  transportation  customers 
are  presently  a  major  customer  group  on 
the  pipeline  system,  and  the  most  likely 
beneficiaries  of  the  restructuring  rules. 

Western  Resources  argues  that 
allocation  of  GSR  costs  should  have 
been  left  to  individual  proceedings. 
According  to  Western  Resmuoes, 
recovery  of  10  percent  of  the  GSR  costs 
from  interruptible  transportation  service 
is  not  enou^  on  Williams’  pipeline 
system,  and  the  Commission  erred  by  so 
limiting  the  recovery  of  such  costs. 

The  task  of  determining  fair 
allocations  of  transition  costs  is 
ultimately  thankless,  even  though  we 
bring  all  our  experience  and  best 
judgment  to  bev  on  it.  The  Commission 
has  already  considered  and  rejected  the 
arguments  against  any  allocation  of  GSR 
costs  to  interruptible  transportation 
service.  The  Commission  will  also  reject 
the  requests  to  require  the  allocation  of 
more  GSR  costs  to  interruptible 
transportation  service  and  to  allocate 
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such  costs  on  a  volumetric  basis.  As  the 
Commission  explained  in  Order  No. 
636-A.  assessing  10  percent  of  the 
transition  costs  to  intemiptible  rates 
will  be  a  short  term  feature  of  the 
pipeline’s  rates  and  is  a  reasonable 
tradeK>ff  in  light  of  the  rule’s  long  term 
benefits.  ^  Thus,  a  10  percent 
allocation  of  GSR  costs  to  interruptible 
transportation  customers  is  a  reascmable 
acconunodadon  of  the  many  factors  and 
interests  at  iaaue  here.  ^  As  the  United 
States  Supreme  Court  has  stated, 
“{alllocation  of  costs  is  not  a  matter  of 
the  slide-rule.  It  involves  judgment  on  a 
myriad  of  facts.  It  has  no  daim  to  an 
exact  science.’’ 

The  provisions  of  Order  Nos.  636  and 
636-A  on  allocation  of  transition  costs 
are  not  incorporated  in  the  regulations, 
but  are  policy  statements.  The 
Commission  will  review  spedfic 
proposals  for  recovering  transition  costs 
witn  reference  to  the  particular 
circumstances  of  each  jMpeline  system 
and  the  degree  of  support  those 
proposals  enjoy  from  the  affected 
parties. 

d.  Use  of  a  surcharge  vs.  allocating 
GSR  costs  to  interruptible 
transportation.  LILCO  states  that  the 
Comraissicm  erred  by  requiring 
pipelines  to  aliocate  10  percent  of  their 
GSR  costs  to  intemiptible  transportation 
SMvice  instead  of  recovering  such  costs 
throng  a  surcharge  on  interruptible 
transportation.  Ac^rding  to  LnXX). 
pipelines  will  simply  reduce  the  costs 
that  they  would  otherwise  allocate  to 
interruptible  service  by  an  amount 
suffident  to  ofiset  the  allocated  GSR 
costs,  so  that  interruptible  customers 
will  not  in  fact  pay  any  GSR  costs,  and 
rates  to  firm  tran^mitetion  shippers  will 
not  be  any  lourer.  Furthermore.  LILCO 
asserts,  i/dpelines  adopt  a  crediting 
method  of  accounting  for  interruptible 
transportation  revenues,  firm 
transportation  customers  will  be 
deprived  of  any  credit  for  the  GSR  costs 
allocated  to  interruptible  service,  and 
will  thus  be  paying  those  costs 
indirectly. 

The  Commission  will  deny  LILCO’s 
request  for  rehearing.  Ten  percent  of  a 
pipeline’s  GSR  costs  must  be  allocated 
to  the  rates  for  its  interruptible  service, 
and  may  not  be  recovered  through  a 
surcharge.  Although  ULCO  makes  the 
valid  point  that  the  allocation  of  GSR 
costs  to  a  service  with  rates  determined 

>»OrderNo.e3S-Aatp.  30347. 

ChjiiUaM  SroodcacttngNMwoHc.  b%c.  v. 
Copyright  Royahy  Tribunal,  720  F.2d  1295, 1304 
(D.C.  Cir.  1963)  (ciioioa  of  a  particular  parcmlase 
allocation  not  ravieur^e  for  exact  precision,  but 
•imply  for  reliooaUty). 

Colomdo  kitentate  Co.  v.  FK,  324  U.S.  581, 
sag  (1945). 


by  competitive  forces  may  not 
necessarily  affect  the  rates  they  charge, 
the  allocation  of  GSR  costs  increases  the 
maximum  rates  for  interruptible 
transportation,  and  service  provided  at 
the  maximum  rates  will  recover  more 
costs  than  service  at  maximum  rates 
without  the  allocation.  Whether  GSR 
costs  are  directly  allocated  to 
intemiptible  transportation  service  or 
recove^  by  means  of  a  volumetric 
surcharge  on  interruptible  rates  would 
not  alter  the  effect  of  competition  on 
discounted  transportation  rates.  The 
Commission  will  consider  the  teimess 
of  a  pipeline’s  proposed  allocation  of 
costs  to  interruptible  and  firm  service, 
or  the  fairness  of  any  proposed 
mechanism  for  crediting  revenue  firom 
interruptiUe  service  to  firm 
transpcvtetion  customers,  on  a  case-by¬ 
case  basis. 

e.  True-up  mechanisms  to  ensure 
recovery  of  GSR  costs  allocated  to 
interruptible  transportation  service. 
Arcadian  states  that  the  Commission 
erred  in  authorizing  true-up 
mechanisms  to  recover  gas  supply 
realignment  costs  allocated  to 
intemiptible  transportation  service. 
Arcadian  argues  that  a  true-up 
mechanism,  which  would  assure  a 
pipeline  that  any  GSR  costs  not 
recovered  through  interruptible 
transportation  rates  in  one  period  would 
be  recovered  in  subsequent  periods, 
would  create  the  same  problems  as 
revenue  crediting,  by  eliminating 
incentives  for  a  pipeline  to  market 
interruptible  services,  and  conflict  with 
the  Commission’s  primary  aim  of 
improving  the  competitive  structure  of 
the  natural  gas  industry. 

As  noted  above,  in  Order  No.  63&-A. 
the  Commission  stated  that  it  does  not 
intend  for  the  pipelines  to  absorb  any 
portion  of  the  GSR  costs  and  encouraged 
the  pipelines  and  the  parties  to  the 
restructuring  proceedings  to  be  creative 
in  fashioning  rate  mechanisms,  such  as 
an  appropriate  true-up  mechanism,  that 
provide  a  reasonable  opportunity  for 
pipelines  to  recover  those  costs.^ 
Putting  a  pipeline  “at  risk’’  of  not 
recovering  those  costs  by  requiring  it  to 
assign  a  certain  amount  of  GSR  costs  to 
the  rate  for  each  unit,  on  the  basis  of  an 
estimated  level  of  interruptible 
transportation  volumes,  might  increase 
the  pipeline’s  incentive  to  provide 
interruptible  transportation  at  the 
estimated  level.  However,  such  a  policy 
would  not  necessarily  improve  the 
pipeline’s  ability  to  market  the 
estimated  level  of  interruptible  service 

N&  636-A  at  p.  30,647. 


or  provide  a  reasonable  opportunity  to 
recover  the  assigned  GSR  costs. 

2.  Recovery  of  Costs  in  Account  No.  191 
Accrued  Before  July  31. 1691 
INGAA  advocates  alloMring  direct 
billing  through  the  PGA  meoianism  of 
pre-Jul)[31, 1991  .costs  in  pipelines’ 
Accounts  No.  191.  According  to  INGAA, 
the  Commission’s  analysis  of  the  issue 
in  Order  No.  636-A  overlooked  the  fact 
that  there  are  still  unrecovered  gas  costs 
which  accrued  prior  to  July  31, 1991, 
that  will  be  outstanding  upon 
compliance  %vith  Order  No.  636  and 
terminatiob  of  the  PGA  mechanism. 
INGAA  asserts  that  pipelines  %vith  such 
costs  may  not  have  an  ample 
opportunity  to  recover  them  in  the  last 
remaining  PGA  periods,  because  pre- 
July  31. 1991  underrecoveries  would  not 
normally  be  recovered  until  the  1993 
PGA  year.  INGAA  asserts  that  the 
Commission  needs  to  specifically 
provide  a  mechanism  for  recovery  of 
these  prudently  incurred  costs  whidr 
would  have,  until  tire  issuance  of  Order 
Nos.  636  and  636-A,  been  fully 
recoverable  under  the  PGA  rules. 

INGAA  also  states  that  the  Commission 
should  provide  for  a  waiver  of  the  PGA 
regulations  and  allow  the  pipeline  to 
include  all  such  costs  in  its  demand 
charge  during  the  final  PGA  period. 

CNG  states  that  the  Commission’s 
conclusion  that  pipelines  will  have  an 
ample  opportunity  to  recover  their  pre- 
July  31, 1991  costs  before  they  terminate 
their  PGA  mechanisms  is  wrong.  CNG 
asserts  that  the  Commission  has  twice 
rejected  CNG’s  requests  to  obtain 
demand  charge  treatment  for  the 
recovery  of  Texas  Eastern’s  GSIRC 
charges,  and  has  instead  required  CNG 
to  recover  those  amounts  in  its 
commodity  surcharge.  CNG  asserts  that, 
as  a  result,  it  has  accumulated 
significant  amounts  in  its  Account  No. 
191  that  would  be  difficult  to  recover 
under  the  normal  operation  of  the  PGA 
mechanism.**" 

Columbia  requests  clarification  that 
Order  No.  636-A  does  not  preclude 
recovery  of  pre-July  31, 1991  gas  costs 
if  a  pipeline  can  show  that  there  are 
valid  reasons  why  such  costs  have  not 
been  recovered  via  the  PGA  mechanism. 
Columbia  states  that  it  has  not.  as  yet, 
made  certain  payments  to  its  gas 
suppliers  relating  to  its  gas  purchases 
during  periods  preceding  its  bankruptcy 
filing  and  cannot  do  so  absent  an 
appropriate  order  of  the  Bankruptcy 

See  CNG  Tfansmiscion  Corporation,  61  FERC 
1 61,156  (1992)  (CommlMlon  acoaplad  tarifik, 
subfect  to  refund  and  foitber  review,  to  accriarate 
recovery  of  CNG't  Account  Na  191  balauoei  and 
thereby  minimize  tzanaition  cost*  upon 
restructuring.) 
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Court.  Columbia  predicts  that  such  an 
order  will  not  be  issued  in  time  for  such 
costs  to  be  recovered  prior  to  the 
elimination  of  its  PGA. 

Natural  inges  the  Commission  to 
acknowledge  that  particular  situations 
may  arise  which  require  a  case-by-case 
examination  of  the  PGA  recovery  issue. 
Natural  states  that  its  PGA  was 
suspended  as  of  December  1, 1990, 
under  its  Gas  Inventory  Demand  Charge 
(GIDC)  procediires,  and  that  while 
certain  amounts  collected  pmsuant  to 
the  GIDC  have  been  applied  to  recovery 
of  the  PGA  balance,  Natural  expects 
that,  absent  a  further  settlement,  some 
balance  will  remain  as  of  the  date  Order 
Nos.  636  and  636-A  are  fully 
implemented  on  its  system.^^ 

PSE&G  requests  cl^fication  that  any 
pre-July  31, 1991  costs  in  Account  No. 
191  not  recovered  before  termination  of 
a  pipeline’s  PGA  must  be  absorbed  by 
the  pipeline. 

UtiliCorp  Divisions  request  the 
Commission  to  grant  rehearing  on  its 
treatment  of  Account  No.  191  balances, 
which  UtiliCorp  EHvisions  characterize 
as  in  essence  an  adoption  of  a  FIFO 
(first-in,  first-out)  method  for 
determining  whether  accumulated 
balances  have  been  eliminated. 
According  to  UtiliCorp  Divisions, 
Commission  statements  in  Order  No. 
63&-A  imply  that  a  pipeline  may 
attribute  all  of  its  recovery  of  gas  costs 
under  its  PGA  mechanism  to  reduction 
of  its  unrecovered  balanced  accrued 
before  July  31, 1991— even  during 
periods  when  unrecovered  balances  are 
increased — and  argues  that  such  an 
accounting  method  would  permit 
pipelines  to  circumvent  the  filed  rate 
doctrine. 

The  Commission  recognizes  that,  due 
to  various  specific  circumstances,  such 
as  those  described  above,  some 
pipelines  will  not  be  able  to  recovOT  all 
of  their  unrecovered  purchased  gas  costs 
that  had  accrued  before  July  31, 1991, 
under  the  normal  application  of  the 
regulations,  before  they  terminate  their 
PGA  mechanisms  upon  implementation 
of  restructuring.  Therefore  the 
Commission  will  give  serious 
consideration  to  petitions  for  waiver  of 
provisions  of  the  regulations,  e.g.,  the 
provisions  regarding  the  FIFO  method, 
if  necessary  to  afford  pipelines  a 
reasonable  opportunity  to  recover  their 
pre-July  31. 1991  costs  before  the 
termination  of  their  PGA  mechanisms. 
Although  the  Commission  will  be 
flexible  in  the  application  of  the  PGA 


^  See  Natural  Gaa  Pipeline  Company  of 
America.  61  FERC 1 61,236  (1992)  (ordw  approving 
settlement  on,  inter  aba,  past  PGA  balances  and 
underrecoveries  of  GIDC  costs). 


regulations  in  order  to  enable  the 
pipelines  to  recover  the  costa  in 
Account  No.  191,  the  Commission 
cannot  permit  radical  departures  from 
the  principles  upon  whi^  the  PGA 
reflations  are  based.’”* 

Waivers  of  the  technical  provisions  of 
the  PGA  regulations  may  not  be 
sufficient,  however,  to  afford  some 
pipelines  a  reasonable  opportunity  to 
recover  all  of  their  pre-July  31  costs,  and 
some  pipelines  may  be  unable  to 
recover  those  costs  prior  to  termination 
of  their  PGAs.  The  Ckimmission  will 
consider  creative  proposals  developed 
by  pipelines  to  enable  them  to  recover 
their  costs  ””  that  do  not  run  afoul  of 
the  filed  rate  doctrine. 

The  Commission  also  encourages  the 
pipelines  and  their  customers  to  enter 
into  settlements  to  resolve  the  recovery 
of  any  remaining  Account  No.  191 
balances.  Accordingly,  the  Commission 
will  clarify  and  expand  its  prior  policy 
to  allow  proposals  from  pipelines  for 
special  billing  mechanisms  to  recover 
such  costs,  and  will  consider  the  merits 
of  their  proposals  on  a  case-by-case 
basis.  These  proposals  should  be  filed  as 
part  of  the  pipeline’s  restructuring 
compliance  filing.  By  inviting  these 
proposals,  however,  the  Commission 
nas  no  intent  to  be  so  flexible  as  to 
permit  a  delay  in  the  implementation  of 
the  unbundling  requirement. 

3.  Eligibility  of  Costs  for  100  Percent 
Recovery  as  GSR  Costs 

a.  Eligibility  to  recover  GSR  costs 
incurred  outside  restructuring.  CNG 
argues  that  the  Commission  ^ould 
grant  clarification  to  permit  pipelines  to 
recover  as  transition  costs  those  GSR 
costs,  whenever  incurred,  that  are 
reasonably  related  to  the  pipeline’s 
implementation  of  Order  No.  636.  CNG 
wants  the  Commission  to  authorize 
pipelines  to  engage  in  the  process  of 
reforming  their  contracts  immediately, 
even  before  their  customers  make  final 
decisions  concerning  their  sales 
entitlements.  Furthermore,  CNG  does 
not  want  the  Commission  to  impose 
deadlines  on  the  recovery  of  GSR  costs. 
CNG  argues  that  if  a  producer-supplier 
knows  that  the  pipeline  will  be  unable 
to  recover  its  GSR  costs  unless  a 


^  See,  e.g.,  Carnegie  Natural  Gas  Company,  60 
FERC  161,225  (1992)  (Commission  deni^ 
Carnegie’s  request  for  waiver  of  the  regulations  to 
suspend  its  surcharge  rales  and  to  offset  its 
commodity  surcharge  balance  with  demand 
refunds);  and  CNG  Transmisskm  Corporation,  60 
FERC  1 61,227  (1992)  (Comihission  denied  a  request 
for  a  waiver  of  the  regulations  to  defer  recovery  of 
a  portimi  of  surcharge  balance  and  to  use  refunds 
to  ofl^  that  balance). 

’*^See,  e.g.,  OiG  Transmission  Corp.,  61  FERC 
1 61,156  (1992)  (permitting  sale  of  gas  from  storage 
inventory). 


settlement  is  reached  by  a  certain  date, 
the  producer-supplier  will  be  unwilling 
to  negotiate. 

INGAA  objects  to  the  Commission’s 
statement  in  Order  No.  e36-A  that  the 
use  of  a  surcharge  on  transportation 
rates  to  recover  GSR  costa  will  be 
limited  to  such  costs  that  arise  as  a 
result  of  customers’  decisions  as  a  result 
of  the  restructuring  proceedings,  and 
that  if  customers  irauce  <x  terminate 
their  sales  entitlements  upon  expiration 
of  their  contract  terms  after 
restructuring,  the  costs  of  any  further 
gas  supply  realignments  would  only  be 
recoverable  through  market-based  ^es 
rates.”’  INGAA  requests  the 
Commission  to  clarify  that  the 
mechanism  to  recover  gas  supply 
realignment  costs  will  be  applicable  to 
all  prudently  incurred  costs  resulting 
from  pipelines  having  to  reform  to 
market  levels,  or  terminate  altogether, 
their  existing  supply  contracts  with 
producers,  even  if  these  costs  arise 
outside  of  the  formal  restructuring 
period. 

Tenneco  requests  the  Commission  to 
clarify  that  pipelines  may  realign 
contracts  prior  to  implementation  of 
their  restructured  services.  Tenneco 
notes  the  Commission’s  statement  in 
Order  No.  636-A  that  ”Ii]f  all  customers 
terminate  their  sales  entitlements  during 
restructuring,  a  pipeline  may  have  to 
buy  out  all  of  its  gas  supply  contracts 
*  *  212  ajj(j  geeks  clarification  that 

this  statement  does  not,  by  implication, 
prohibit  pipelines  from  realigning 
contracts  prior  to  implementation  of 
their  restructured  services.  Tenneco 
asserts  that  early  contract  realignment 
will  help  to  reduce  transition  costs. 

K  N  seeks  clarification  that  sales 
customers  whose  contracts  expire  after 
restructuring  remain  liable  for  GSR 
costs.  K  N  states  that  it  does  not  believe 
that  current  sales  customers  whose 
contracts  will  expire  in  the  near  future 
are  allowed  under  Order  Nos.  636  and 
63&-A  to  escape  gas  supply  realignment 
costs  by  requiring  that  K  N  remain  in 
the  merchant  role  only  for  the  duration 
of  their  current  contract,  and  then 
escaping  without  any  gas  supply  costs 
responsibility. 

The  Commission  denies  rehearing  of 
the  eligibility  issues  raised  in  the 
rehearing  petitions.  As  the  Commission 
explained  in  Order  Nos.  636  and  636- 
A.  a  pipeline’s  costs  of  realigning  gas 
supply  contracts  are  eligible  for 
recovery  if  these  costs  are  attributable  to 
the  implementation  of  Order  No.  636.”’ 


Order  No.  SSa-A  at  p.  30,649. 
at  p.  30.657. 

Order  No.  636  at  p.  30,459. 
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The  costs  eligible  for  recovery  are 
limited  to  coats  that  arise  as  a  result  of 
sales  customers’  decisions  during  the 
restructuring  proceedings  either  to 
reduce  or  terminate  their  gas  supply 
obligations  with  the  pipeUne.^^*  In  their 
compliance  filings,  pipelines  must 
propose  a  mechanism  for  recovery  of 
these  costs. 

The  determination  of  whether  specific 
costs  are  attributable  to  the 
implementation  of  Order  No.  636  will 
have  to  be  decided  on  the  basis  of  the 
specific  facts.  Pipelines  do  not  have  to 
delay  entering  into  negotiations  to 
realign  their  gas  supply  contracts  tmtil 
after  their  customers  have  made  final 
choices  during  the  comse  of  the 
restructuring  proceedings  in  order  for 
the  costs  of  those  recdignments  to  be 
eligible  for  the  special  billing 
medianisms  for  GSR  costs  under  Order 
No.  636.*'”  However,  a  pipeline  may  not 
retain  contracts  to  provide  gas  sales  in 
a  competitive  market  and  then  seek 
recovery  for  any  further  realignment  of 
those  contracts  that  may  become 
necessary.  As  the  Commission  stated  in 
Order  No.  636-A.  pipelines  continuing 
to  engage  in  a  mer^ant  function  after 
restructuring  are  free  to  set  the  prices 
and  terms  for  those  contracts,  but,  by 
the  same  token,  must  bear  the  risk  of 
their  decisions  and  provide  for  further 
realignment  in  their  gas  supply 
agreements.*'* 

Enron  asserts  error  in  the 
Commission’s  statement  that  Order  No. 
636  was  not  intended  to  affect  the 
provisions  of  existing  settlements 
resolving  transition  costs.  Specifically, 
Enron  dtes  the  Commission’s  decision 
in  Florida  Gas  Transmission 
Company  *''  that  the  costs  of  certain 
take-or-pay  settlements  entered  into  in 
December  1991  and  January  1992,  and 
subject  to  the  provisions  of  Florida  Gas’ 
transition  cost  recovery  (TCR) 
mechanism,  could  not  be  eligible  for 
recovery  as  GSR  costs  under  Chder  No. 
636.  Enron  argues  that  the  Commission 
improperly  established  a  “bright  line’’ 
test  for  eligibility,  without  giving 
Florida  Gas  an  opportxmity  to  show  that 
the  issuance  of  the  NOPR  in  this 
proceeding  had  significantly  altered  the 
circumstances  under  which  Florida  Gas 
had  agreed  to  its  TCR  mechanism,  and 

Order  Na  SSS-A  at  p.  30.649. 

Enron  requeati  clarification  that  the  definition 
of  GSR  coeU  indudae  oort^  reaultins  from  pipelinas 
having  to  leform  to  markat  levela,  or  tanainata 
altog^er,  their  exiating  nipply  contracU  with 
producara.  The  CMnmiaaion  grants  this  request. 
Both  such  costs  are  included. 

»»•  Order  Na  636-A  at  p.  30,646. 

59  FERC 1 61,413  (1962). 


had  caused  the  incurrence  of  the  gas 
supply  realig^ent  costs  in  question. 

Tne  Commission  will  not  address 
case-specific  applications  of  its  rule  in 
this  generic  proceeding,  but  will  address 
these  issues  in  specific  cases.  The 
Commission  has  already  rejected 
Florida  Ckts’  arguments  on  rehearing  for 
allowing  it  further  opportunity  to 
establish  the  eligibility  for  recovery  of 
the  costs  in  question  as  Order  No.  636 
transition  costs.*'* 

QG  asks  for  clarification  that  the  GSR 
cost  recovery  mechanism  can  be  utilized 
in  connection  with  the  realignment  of 
producer  contracts  that  extend  beyond' 
the  term  of  existing  sales  contracts.  'The 
Commission  grants  the  requested 
clarification.  Prior  to  Order  No.  636, 
pipelines’  service  obligations  to  their 
sales  customers  extended  beyond  the 
expiration  of  their  sales  contracts  with 
those  customers.  Thus,  the  fact  that  the 
terms  of  gas  supply  contracts  to  be 
realigned  extend  beyond  the  terms  of  an 
existing  pipeline’s  sales  contracts  has  no 
bearing  on  the  eligibility  for  recovery  of 
the  costs  of  realigning  those  contracts  as 
transition  costs  under  Order  No.  636. 

b.  Eligibility  for  recovery  of  GSR  costs 
by  pip^ines  with  GIC  mechanisms. 
Enron  seeks  clarification  that  a  pipeline 
is  not  precluded  from  seeking  to  recover 
GSR  costs  where  a  pipeline  1^  utilized 
a  GIC  mechanism.  It  seeks  assurance 
that  the  Commission  will  consider,  on  a 
case-by-case  basis,  the  ability  of  the 
pipeline  to  recover  GSR  costs  through 
the  Order  No.  636  mechanism.  ANR 
requests  clarification  that  it  will  be 
permitted  to  recover  its  C^R  costs 
throvigh  an  Order  No.  636  recovery 
mech^sm  notwithstanding  its 
implementation  of  a  GIC  charge  for  an 
interim  period  under  a  recently 
approved  rate  case  and  restructuring 
settlement. 

The  Commission  reiterates  that  gas 
supply  costs  for  which  GIC  charges  have 
been  collected  cannot  be  recovered 
again  as  transition  costs.*'*  However,  a 
pipeline  may  incur  (^R  costs  as  a  result 
of  its  customers’  actions  \mder  Order 
No.  636  that  could  not  have  been 
anticipated  in  designing  the  GIC  and 
cannot  be  recovered  through  a  GIC.  The 
Commissicm  will  consider,  on  a  case-by- 

61  FERC  16iai6  (1962).  The  CommiMioo 
ako  will  not  addrsM,  in  this  ptoc— ding,  UGI’« 
arguniMiU  on  rebaering  that  the  ConuniMion 
should  not  allow  Columbia  to  retain  the  benefits 
from  the  “Clobd  Settlemant"  and  prior  agreements 
while  freeing  them  from  the  risk  assumed  relating 
to  contract  management,  and  IXU's  request  b>r  a 
ruling  that  Columbia  may  not  recover  contract 
rejectloa  costs  arising  from  its  bankruptcy. 

*'*Order  Na  636-A  at  p.  30,654.  Tha 
Commission  pndiibits  a  fdpeline  writb  a  QC 
mechanism  in  place  from  filing  under  Order  No. 
526  to  recover  take-or-pay  costs. 


case  basis,  whether  the  gas  supply 
realignment  costs  attributable  to  an 
Order  No.  636  restructuring  of  a 
pipeline  with  a  GIC  are  eligible  for 
recovery  through  the  special  billing 
mechanism  of  Order  No.  636. 

PGT  requests  clarification  that  a 
pipeline  that  establishes  cost-based  rates 
for  its  unbundled  sales  service  will 
continue  to  be  eligible  for  recovery  of 
prudently  incurred  gas  supply 
realignment  costs  under  Chder  No.  636 
or  Order  No.  528.***  Initially,  the  basis 
of  a  pipeline’s  rates  for  its  unbundled 
sales  of  gas  is  not  relevant  to  its 
eligibility  to  recover  take-or-pay  costs 
under  CMer  No.  528  or  gas  supply 
realignment  costs  under  Order  No.  636. 
As  noted  earlier,  the  basis  for 
establishing  the  price  for  unbundled  gas 
sales  is  a  matter  between  the  pipeline 
and  its  customers.  The  recovery  of  gas 
supply  costs,  including  any  costs  of 
contract  reformation  after  restructuring, 
must  be  negotiated  by  the  parties.  How 
the  price  under  a  particular  unbundled 
sales  contract  is  based  will  be  a 
contractual,  not  a  regulatory  matter. 

c.  Prudence.  Ncwtnern  Indiana 
questions  the  Commission’s  statement 
in  Order  No.  636-A  that  downstream 
pipelines  should  not  have  to  absorb  any 
of  the  transition  costs  billed  to  them  by 
upstream  pipelines,  and  advocates 
holding  downstream  pipelines  to  the 
same  standards  of  prudence  review  of 
transition  costs  as  any  other  costs.  The 
Ckimmission  is  not  requiring  any 
pipelines — upstream  or  downstream — to 
absorb  transition  costs  vmder  Order  No. 
636.  However,  just  as  upstream 
pipelines  are  subject  to  challenges  to 
their  prudence  with  regard  to  incurring 
transition  costs,  the  (Commission 
clarifies  that  downstream  pipelines  will 
also  be  subject  to  such  challenges  in 
connection  with  passing  throu^ 
transition  costs  billed  to  them  by 
upstream  pipelines.  The  transition  costs 
incurred  by  the  downstream  pipelines 
as  a  result  of  implementing  this  rule  are 
like  any  other  costs  incurr^  by  the 
pipelines,  and  nothing  in  this  order  is 
intended  to  preclude  a  challenge  to  their 
prudence. 

CNG  questions  the  (Commission’s 
statement  in  Order  No.  636-A  that  the 
added  presumption  of  prudence 
afforded  to  costs  filed  for  recovery 
imder  Order  Nos.  5(X)  and  528  does  not 
apply  to  GSR  costs,  and  seeks 
clarification  that  the  incurrence  of  GSR 
costs  is  presumptively  prudent  CNG 
urges  the  Commission  to  reafiirm  the 

**’T1ie  tann  "gai  nipply  raalignmrat  coaU"  is 
applicable  to  transitioo  costs  incurred  as  a  rasult  of 
rastructuring  undar  Order  Na  636,  but  not  to  take- 
or-pay  buyout  or  buydown  costs  racovarsUe  undar 
Order  Na  S2a 
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established  policy  that  a  pipeline  does 
not  bear  the  burden  of  proving  its 
prudence  unless  another  participant 
introduces  evidence  that  creates  a 
serious  doubt  about  the  pipeline’s 
prudence.  The  Commission  clarifies  that 
it  has  not  changed  the  established 
burden  of  proof.  The  Order  Nos.  500 
and  528  special  presumption  of 
prudence,  based  on  a  percmitage 
absorption  of  costs,  does  not  apply  to 
GSR  costs. 

Gas  Consumers  assert  that  prudence 
reviews  do  not  sufficiently  protect  small 
customers.  They  also  assert  that  if 
pipelines  attempt  to  recover  non¬ 
restructuring  costs  as  transition  costs, 
the  practical  burden  is  cm  the  customers 
to  prove  the  imprudence  of  those  costs 
not  associated  with  Order  No.  636.  Gas 
Consumers  argue  that  the  Commission 
should  shift  the  initial  burden  of  going 
forward  on  prudence  to  the  filing 
pipeline  and  provide  better  guidance  on 
wimt  constitutes  recoverable  GSR  costs 
under  restructuring.**' 

The  Commission  will  continue  to 
develop  policies  and  guidelines  on 
defining  what  costs  are  eligible  for 
treatment  as  GSR  costs  as  issues  arise. 
Pipelines  have  the  burden  of 
establishing  that  such  costs  are  eligible 
for  the  special  billing  mechanisms 
under  Order  No.  636.  As  stated  above, 
the  special  presumption  of  prudence 
under  Order  Nos.  500  and  528  do  not 
apply,  but  customers  will  have  the 
burden  of  presenting  evidence  that  costs 
that  would  otherwise  be  eligible  for 
such  billing  mechanisms  cannot  be 
recovered  because  they  were  not 
prudently  incurred. 

Cincinnati  Gas  argues  that  the 
Commission’s  decision  to  preclude 
prudence  challenges  to  previously 
approved  cost-recovering  mechanisms 
under  Order  Nos.  500  and  528  cannot  be 
fairly  applied  in  the  circumstances  on 
the  ^lumbia  system.  Cincinnati  Gas 
requests  the  Commission  to  clarify  that 
Columbia’s  customers  and  the  affected 
state  commissions  will  be  permitted  to 
challenge  the  prudence  of  the 
company’s  pre-Ordar  No.  636 
reformation  costs  in  any  proceeding 
involving  the  flowthrough  of  GSR  costs. 
Cincinnati  Gas  also  argues  that  the 
Commission  should  allow  challenges  to 
Columbia’s  prudence  under  the  global 
settlement  if  its  GIC  is  terminated.  The 
Columbia-specific  issues  will  be 
resolved  in  the  appropriate  proceeding 
concerning  Columbia’s  GSR  costs  on  ffie 
basis  of  the  unique  facts  in  that 
proceeding. 


CMC  also  requast*  guidance  as  to 
identification  of  the  kin&  of  costs  that  constitule 
GSR  costs. 


CNG  states  that  the  Commission 
should  not  presume  that  a  pipeline’s 
failure  to  exercise  a  “FERC^ut”  clausa 
would  be  imprudent.  CNG  contends  that 
the  Commission  should  also  assist 
pipelines  by  providing  guidance  on  the 
propriety  of  exercising  rights  under  a 
"F^C-out”  clause.  Specifically,  CNG 
asks  if  any  aspetd  of  Order  No.  636  has 
the  effect  of  preventing  a  pipeline  from 
recovering,  as  part  of  the  pipeline’s  cost 
of  service,  the  full  amounts  paid  for 
natural  gas,  asserting  that  many  of  its 
gas  pur^ase  contracts  contain  a 
provision  like  this.  Or  do  the  provisions 
in  Order  No.  636  that  permit  pipelines 
to  recover  GSR  costs  mean  that 
pipelines  cannot  rely  on  such  contract 
language  to  excuse  payment  of  the  full 
contract  price?  CNG  asserts  that, 
without  Commission  guidance  on  this 
issue,  litigation  will  arise  in  a  host  of 
jurisdictions  and  produce  inconsistent 
interpretations  of  the  Commission’s 
intentions.*** 

The  Commission  did  not  establish  any 
presumption  of  imprudence  by  a 
pipeline  that  fails  to  exercise  a  “FERC- 
out”  clause.  Nor  will  the  Commission 
resolve  questions  about  a  pipeline’s 
rights  under  particular  provisions  in  a 
gas  supply  contract.  First,  the 
Commission’s  jurisdiction  over 
producer  supply  contracts  is  limited  to 
only  a  very  few  contracts,  and  will  be 
completely  abolished  as  of  January  1. 
1993,  under  the  provisions  of  the 
Natural  Gas  Wellhead  Deccmtrol  Act  of 
1989.***  Furthermore,  even  if  the 
Commission  had  jurisdiction  over 
certain  contracts  in  the  days  remaining 
before  January  1,  it  would  defer 
resolution  of  contract  interpretation 
questions  of  the  kind  raised  by  CNG  to 
state  or  federal  courts.  Undw  Pennzoil 
Co.  V.  FEBC,^^  the  Commissicm  would 
be  required'to  apply  the  applicable 
substantive  state  law  to  interpretation  of 
such  contracts,  so  an  efiort  at 
Commission  interpretation  would  not 
necessarily  achieve  the  imiformity  that 
CNG  advocates.*** 

UtiliCorp  Divisions  objects  to  the 
Commission’s  statement  in  Order  No. 
636-A  that  it  does  not  intend 
downstream  pipelines  to  ^sorb  any  of 
the  transition  costs  billed  to  them  by 
upstream  pipelines  and  the 
Commission’s  allowance  of  mechanisms 
in  downstream  pipelines’  restructuring 


ZZ2CNG  also  raiiet  this  same  question  in  a 
petition  for  declaratory  order  filed  on  October  IS. 
1992,  in  Docket  No.  RP93-12-000. 

Public  Uw  No.  101-60. 103  StaL  1S7  (1089). 

>^645  F.2d  360  (Sth  Cir.  1961).  cert,  denied,  4S4 
U.S.  1142  (1963). 

In  view  of  this  ruling  on  CNG's  request  far 
reeving.  Hs  petition  for  dedamtory  or^  will  also 
be  denied  for  tiieae  reasons. 


compliance  filings  to  flow  through  those 
costs.  UtiliCorp  Divisions  argues  that 
such  a  policy  violates  the  Commission’s 
general  policy  against  cost  trackers  and 
fails  to  provide  an  incentive  for 
pipelines  to  vigorously  contest  both  the 
prudence  of  the  upstream  pipeline  in 
incurring  such  costs  and  the  allocation 
of  those  costs  to  the  downstream 
pijwline. 

One-hundred  percent  recovery  of 
Order  No.  636  transition  costs  billed  to 
downstream  pipelines  by  upstream 
pipelines  is  consistent  with  the 
Commission’s  policy  permitting  such 
recovery  of  take-br-pay  settlement  costs 
under  Order  No.  528.  Permitting  the  use 
of  some  form  of  tracking  mechanism  for 
such  passthrough  is  reasonable  in  view 
of  the  nature  of  the  costs,  although  the 
details  of  the  recovery  mechanism  must 
permit  reasonable  opportimities  for 
interested  parties  and  the  Commission 
to  review  and  challenge  the  prudence  of 
the  costs. 

4.  Transportation  Contracts  at  Fixed 
Rates  or  Discounts 

Enron  objects  to  the  C^ommission’s 
statement  in  Order  No.  636-A  that  ’’(ijf 
a  pipeline  agreed  to  provide 
trwsportation  service  at  a  fixed  rate, 
Muthout  a  right  to  passthrough  any 
siucharges  or  other  cost  increases,  then 
the  pipeline  will  have  to  bear  the  costs 
of  the  bargain  it  made.”  ***  Enron 
contends  that  pipelines  should  be 
allowed  to  recover  transition  costs  firom 
customers  with  existing  transportation 
service  agreements  ccmtaining  fixed 
rates,  discounts,  mr  caps.  Enron  argues 
that  pipelines  could  not  have 
anticipated  the  transition  brought  about 
by  Order  Na  636  and  the  resulting 
transition  costs,  and  that  denial  of  relief 
from  their  fixed  rate  contracts  is  directly 
contrary  to  the  assurances  of  Order  No. 
636  that  pipelines  could  recover  100 
percent  of  all  prudently  incurred 
transition  costs. 

Williston  asserts  that  a  pipeline  may 
have  entered  into  fixed  rate 
transportation  contracts  with  firm 
transportation  customers  that  are  not 
former  sales  customers,  and  may  have 
been  willing  to  accept  the  risk  of 
underrecovery  from  these  customers  of 
a  portion  of  the  costs  ccmtemplated 
imder  Oder  Nos.  500  and  528,  but  that 
the  sweeping  restructuring  mandated  by 
Oder  No.  636  has  fundamentally 
changed  the  assumptions  on  which 
these  agreements  were  based.  Williston 
also  objects  to  the  Commission’s 
rejection  of  the  suggestion  that  pipelines 
be  allowed  to  recover  transi.ticm  costs 
fiom  other  customers,  or  during  later 


Order  Na  636-A  al  p.  30362. 
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p>eriods,  when  they  are  unable  to  fully 
recover  such  costs  due  to  the  need  to 
discount  transportation  rates.  According 
to  Williston,  the  Commission’s  policy 
simply  denies  recovery  of  a  portion  of 
a  pipeline’s  prudently  incurred 
transition  costs,  despite  general 
statements  to  the  contrary. 

Natural  argues  against  the 
requirement  of  allocating  GSR  costs  to 
transportation  under  fixed  rates  or 
discounted  arrangements  negotiated 
before  issuance  of  Order  No.  636-A. 
Natural  states  that  it  has  had  to  offer 
discounts  or  enter  into  fixed  rate 
contracts,  and  that  allocation  of 
transition  costs  to  these  contracts 
would,  absent  some  altemative'recovery 
mechanism,  preclude  Natural  from 
recovering  transition  costs  in  direct 
contravention  of  the  Commission’s 
stated  intent.  According  to  Natural,  it 
had  no  basis,  at  the  time  the  agreements 
were  negotiated,  to  anticipate  that  such 
arrangements  would  subject  it  to 
absorption  of  transition  costs. 

Natural  also  objects  to  requiring  the 
allocation  of  transition  costs  to  future 
discounted  or  fixed  rate  transportation 
agreements.  Natural  asserts  that  parties 
require  a  reasonable  level  of  rate 
certainty  to  enter  into  firm 
transportation  arrangements,  and  that 
since  the  transition  costs  a  shipper  may 
have  to  bear  are  not  well  defined, 
pipelines  and  shippers  will  be  reluctant 
to  enter  into  new  contracts.  Certain  firm 
transportation  arrangements  will  simply 
not  bear  the  additional  burden  of 
transition  costs,  according  to  Natural, 
and  the  Commission’s  policy  will 
distort  the  market  for.  and  economics  of, 
firm  transportation. 

The  Commission  clarifies  that  its 
statements  in  Order  No.  636-A  were  not 
intended  to  apply  a  different  standard  to 
pipelines  that  ofiered  discounts  pre- 
restructuring.  The  Commission's  policy 
is  that  pipelines  will  be  permitted  to 
recover  100  percent  of  their  prudently 
incurred  gas  supply  realignment  costs 
that  result  frnm  compliance  with  Order 
No.  636.**^  In  their  compliance  filings, 
pipelines  may  propose  methodologies  to 
ensure  their  ability  to  recover  their 
prudently  incurred  GSR  costs  given  the 
individual  circumstances  on  their 
systems,  including  discounted 
transportation  provided  pre- 
restructuring.  Ihpelines  loosing  to 
offer  discounted  firm  transportation  in 
the  future,  however,  do  so  at  the  risk  of 
not  being  permitted  to  recover  GSR 
costs  associated  with  those  contracts. 


Ordw  No.  636  at  p.  30,460. 


5.  Stranded  Costs 

CNG  urges  the  Commission  to  provide 
guidance  on  the  recoverability  of 
stranded  costs.  Specifically,  ^G  wants 
to  know  whether  the  cost  of  facilities  no 
longer  needed  to  render  restructured 
services — unused  gathering  facilities, 
production  area  stubs  and  laterals,  non¬ 
productive  assets,  and  any  unrecovered 
purchased  gas  costs — are  recoverable  as 
stranded  costs.  CNG  contends  that  after 
restructuring  is  complete  and 
unbundled  services  begin,  customers 
will  challenge  both  the  eligibility  and 
prudence  of  the  pipeline’s  transition 
costs.  CNG  states  that  few  pipelines  will 
be  willing  to  risk  the  incurrence  of  costs 
that  might  arguably,  for  want  of 
guidance,  be  challenged  as  ineligible 
stranded  costs. 

To  be  a  “stranded  cost,’’  the  item 
must  no  longer  be  "u.sed  or  useful’’  after 
restructuring.  To  qualify  for  100  percent 
recovery  under  Order  No.  636,  the 
facilities  must  have  been  rendered  no 
longer  used  or  useful  as  a  result  of  the 
pipeline’s  compliance  with  the  order. 
The  Commission  will  consider  issues 
concerning  the  eligibility  for  recovery  of 
any  claimed  stranded  costs  in  the 
proceedings  where  pipelines  seek  to 
recover  such  costs.  However,  once  a 
pipeline’s  costs  have  been  determined 
eligible  for  recovery  as  stranded  costs, 
the  pipeline  may  not  subsequently  seek 
recovery  of  those  costs  as  an  element  of 
its  cost  of  service  in  any  future  rate 
proceeding  without  recognition  of  the 
costs  it  has  recovered  as  stranded  costs. 

Among  the  costs  that  are  potentially 
eligible  for  recovery  as  stranded  costs 
are  the  costs  of  capacity  on  upstream 
pipelines  and  upstream  storage 
(Account  No.  858  and  824),  storage 
facilities,  production  facilities,  products 
extraction  facilities,  gathering  facilities, 
and  transmission  facilities.  This  list  is 
not  exhaustive  and  other  costs  will  be 
considered  on  a  case-by-case  basis. 

6.  Miscellaneous 

a.  Exit  Fees.  CNG  requests 
authorization  to  direct  bill  customers 
departing  the  system  for  their  share  of 
the  GSR  costs,  if  the  customer  refuses  to 
agree  to  a  negotiated  exit  fee.  CNG 
argues  that  by  declining  to  allow  the 
unilateral  imposition  of  an  exit  fee  or  a 
direct  bill  on  departing  customers,  the 
Commission  has  substantially  undercut 
the  pipeline’s  ability  to  have  the 
departing  customer  bear  its  fair  share  of 
the  GSR  costs.  Furthermore,  CNG  argues 
that  a  departing  customer’s  refusal  to 
pay  an  exit  fee  will  cause  remaining 
customers  to  shoulder  an  increasing 
burden  of  the  GSR  costs.  Williston  also 
argues  that  the  Commission’s 


prohibition  in  Order  No.  63&^A  of  a 
unilateral  imposition  of  exit  fees  on  a 
customer  that  is  reducing  or  terminating 
sales,  but  is  not  reducing  its  reservation 
of  transportation  capacity,  deprives 
pipelines  of  a  legitimate  vehicle  for  cost 
rocove^. 

The  Commission  clarified  in  Order 
No.  636-A  that  it  was  not  authorizing 
the  unilateral  imposition  of  exit  fees  on 
customers  that  are  reducing  or 
terminating  gas  purchases  from  the 
pipeline,  but  not  departing  the  system 
as  transportation  customers.  As  long  as 
a  customer  remains  on  the  system  as  a 
firm  transportation  customer  of  the 
pipeline,  ^e  pipeline  can  recover  a 
portion  of  its  GSR  costs  through  the 
surcharge  on  that  customer’s 
transportation  rates.  Pipelines  and  their 
customers  may  negotiate  exit  fees  in  lieu 
of.  or  in  combination  with,  a  surcharge 
on  reservation  fees  for  recovering  GSR 
costs.  The  Commission  strongly 
encourages  this.**"  A  customer  may  also 
negotiate  the  payment  of  an  exit  fee  for 
a  release  from  its  obligation  to  pMty  for 
firm  transportation  capacity,  and  thus 
depart  the  system  altogether.  But,  absent 
such  a  negotiated  exit  fee.  the 
Commission  will  not  require  customers 
to  pay  exit  fees  or  permit  them  to  be 
direct  billed  for  the  recovery  of  GSR 
costs. 

b.  Limited  section  4  filings  to  recover 
transition  costs.  UtiliCorp  Divisions  also 
objects  to  the  Commission’s  clarification 
in  Order  No.  636-A  (which  UtiliCorp 
Divisions  contends  is  a  change  in 
position  rather  than  a  clarification)  that 
pipelines  may  file  to  recover  GSR  costs 
and  to  direct  bill  Account  No.  191 
balances  in  limited  section  4 
proceedings.  UtiliCorp  Divisions  argues 
that  the  Commission’s  actions  here 
contrast,  without  reasoned  basis,  with 
its  prior  rulings  barring  transition  cost 
tracers  in  the  context  of  gas  inventory 
costs  charges  by  an  upstream  pi];)eline  to 
a  downstream  pip>eiine.  UtiliCorp 
Divisions  contends  that  only  if  all  costs 
are  considered  in  one  proceeding,  both 
those  which  have  increased  and  those 
which  have  decreased,  can  the 
Commission  be  assured  that  the  overall 
rates  charged  customers  are  reasonable 
as  required  by  the  NGA. 

Unrecovered  Account  No.  191 
balances  and  GSR  costs  may  be 
recovered  through  one-time-only  or 
short-term  charges  that  are  not 
necessarily  related  to  a  pip>eline’8 


228  {f  a  customer  leaves  the  system  as  a 
transportation  customer  befon  its  contract  expires, 
the  pipeline  %iriil  be  in  a  position  to  charge  that 
customer  an  exit  fee  rince  the  early  (and  valid) 
termination  of  the  contract  can  only  be 
accomplished  by  mutual  agreement  by  the  pipeline 
and  shipper. 
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ongoing  patterns  of  revenues  and 
expenses.  Accordingly,  there  is  no 
particular  benefit  in  reviewing  the 
amounts  or  eligibility  for  recovery  of 
these  costs,  along  with  all  of  the 
pipeline’s  other  costs,  in  the  context  of 
a  general  section  4  rate  case.  Moreover, 
the  details  of  the  cost  recovory 
mechanisms  will  have  been  resolved  in 
the  restructuring  proceeding  prior  to 
the  time  limited  section  4  filings  are 
made  to  recover  these  costs. 

Transco  requests  the  Commission  to 
allow  limited  section  4  filings  to  recover 
stranded  costs.  Transco  states  that  the 
requirement  to  use  a  full-blown  section 
4  rate  case  to  recover  stranded  costs  is 
administratively  burdensome,  because  it 
is  predictable  that  every  pipeline  will 
incur  stranded  costs,  ancl  the 
Commission  and  interested  parties  will 
be  inundated  with  a  new  major  rate  case 
by  every  restructuring  pipeline. 
According  to  Transco.  stranded  costs  do 
not  represent  new  costs,  but  costs  that 
are  currently  being  collected  in  rates  in 
a  manner  that  can  be  exp>ected  to  change 
as  a  result  of  restructuring,  and  the 
reouirement  of  a  full  section  4  rate  filing 
will  deny  pipelines  full  recovery  of 
transition  costs  by  delaying  the 
implementation  of  rates  to  recover  costs 
no  longer  recovered  under  restructured 
rates.  There  is  enough  for  affected 
parties  to  do  in  the  next  year.  Transco 
asserts,  without  imposing  the  demands 
of  a  full-blown  general  rate  proceeding, 
where  a  proceemug  on  a  limited  section 
4  filing  would  afioid  a  fair  examination 
of  the  costs  at  issue. 

The  Commission  will  allow  pipelines 
to  make  limited  section  4  filings  to 
recover  Accoimt  No.  858  costs  and  the 
costs  of  stranded  facilities  that  are 
currently  incrementally  priced,  such  as 
storage  mdlities  on  some  pipeline 
systems.  Since  these  costs  are  already  in 
the  cost  of  service,  they  could  be 
recovered  through  a  tracking-type 
procedure.  However,  pipelines  must  file 
to  recover  the  costs  of  most,  if  not  all 
other  stranded  facilities  in  general 
section  4  rate  proceedings.  A  full 
section  4  proceeding  is  necessary 
because  of  the  necessity  of  determining 
depreciable  plant  balances,  associated 
taxes  and  other  direct  costs,  and 
appropriate  allocations  of  indirect  costs 
to  the  stranded  items. 

c.  When  can  pipelines  begin  recovery 
of  transition  costs?  PSE&G  requests 
clarification  that  even  a  limited  section 
4  filing  to  recover  transition  costs  must 
comply  with  the  requirement  of 
§  154.63(e)(2)  of  the  Commission’s 
regulations***  that  any  projected 
estimate  of  such  costs  must  be  known 


and  measurable  with  reascmable 
accuracy  as  of  the  date  of  the  pipeline’s 
filing. 

PSEfcG  also  requests  clarification  that 
a  pipeline  may  not  begin  to  recover  any 
transition  costs,  even  subject  to  refund, 
until  such  time  as  the  Commission  has 
issued  a  final  c»der  on  the  merits  of  the 
pipeline’s  compliance  filing  in  which 
the  Commission  mdres  findings  that  the 
pipeline  is  in  full  compliance  with  the 
requirements  of  Oder  Noa.  636  and 
636-A. 

UDC  requests  that  the  Commission 
not  allow  pipelines  to  begin  recovering 
potential,  estimated  transition  costs 
through  their  compliance  filings.  UDC 
states  that  the  Commission  should 
clarify  that  the  pipeline  may  not  recovw 
transition  costs  fiwn  its  customers  imtil 
those  costs  are  actually  incurred,  imless 
the  parties  otherwise  agree. 

LRXX)  also  requests  clarification  that 
GSR  costs  are  early  recoverable  after 
they  have  been  incurred,  but  also 
requests  that  if  pipelines  are  allowed  to 
reemrev  estimated  (but  not  yet  incurred) 
GSR  costs,  interest  not  be  allowed  on 
the  unpaid  balance  of  any  such 
estimated  costs. 

GSR  costs  must  be  actually  incurred, 
or  known  and  measurable  with 
reasonable  accuracy,  in  order  to  qualify 
for  recovery  by  the  pipeline.*** 

Pipelines  may  not  begin  recovery  of  any 
transition  costs  under  Order  No.  636, 
even  subject  to  refund,  until  after  the 
Commission  has  found  the  pipeline  to 
be  in  full  compliance  with  the 
requirements  of  Order  Nos.  636  and 
63&-A.  Finally,  pipelines  will  not  be 
permitted  to  recover  intwest  on  the 
unpaid  balance  of  any  estimated  GSR 
costs. 

Pipelines  should  not  make  filings  to 
begin  recovery  of  their  GSR  costs  until 
after  the  Commission  has  approved  the 
recovery  mechanisms  for  such  costs 
included  in  their  restructuring 
compKance  filings.  When  the 
Commission  rules  on  a  compliance 
filing,  it  %vi)l  specify  a  prospective  date 
when  the  tariff  sheets  implementing 
restructured  services  will  become 
effective.  Pipelines  will  then  have  an 
opportunity  to  make  a  limited  section  4 
filing  to  be^n  recovery  of  actual  GSR 
costs,  under  the  approved  mechanism, 
fxmtemporaneously  with  the 
implementation  of  the  restructured 
services. 

d.  Smail  customers.  Tennessee  and 
Columbia  Small  Customers  allege  that 
the  Commission  erred  in  Order  No.  636- 


*^Por  pwrposee  bI  wcpvgring  GSR  cost*,  the 
CoouaiMioD  witt  enniidw  teasoaaUe  variatiaiu 
Grom  the  test  year  requirements  utilized  in  general 
section  4  rate  cases. 


A  in  refusing  to  reduce  small  customers’ 
respoosibilify  for  transition  costs  by  SO 
percent,  con^stent  with  the  small 
customw  protection  mechanism 
established  in  Order  No.  528-A.  They 
argue  that  Order  No.  636-A  does  not  go 
for  enough  to  mitigiBle  the  negative 
impact  of  Order  No.  636  cm  small 
custcKners. 

Order  Na  636-A  significantly 
modified  the  final  rule  to  ensure  the 
ability  of  small  customers  to  secure  the 
benefits  of  reetructiuing  and  to  mitigate 
adverse  effocts.  ’The  additional 
mitigation  of  a  50  percent  reduction  in 
transition  costs  for  ev«ry  small  customer 
on  every  pipeline  system  is  not 
warrantea  However,  pipelines  and 
parties  in  the  restructuring  prcx»edings 
on  particular  systems  may  consider 
such  additional  mitigation  mechanisms 
they  may  aeree  may  m  appropriate. 

e.  Refuna  provision.  NjBRC  advocates 
that  there  be  no  interim  collection  of 
transition  costs,  subject  to  refund. 
NJBRC  argues  that,  to  light  of  recent 
federal  court  actions  to  the  Columbia 
bankruptcy  proceeding,  allowing  such 
recovery  prior  to  a  final  decision  on  any 
challenges  to  eligibility  or  prudence  will 
place  ratepayers’  monies  too  much  at 
risk.  As  a  genwal  matter,  imder  section 
4(e)  of  the  NGA,  pipelines  are  entitled 
to  begin  recovering  their  filed  rates, 
subject  to  refund,  at  the  end  of  any 
suspension  period,  if  the  Commission 
has  not  rendered  a  final  decision  of  the 
justness  and  reasonableness  of  the 
changed  rates.  Section  4(e)  also  provides 
that  a  pipeline  may  be  remiired  to 
furnish  a  bond  to  ensure  the  payment  of 
reftmds  of  rate  increases  collected 
subject  to  refund.  Parties  may  petition 
the  Commission  to  require  such  a  bond 
where  the  circumstances  might  warrant 
it.  The  Commission  will  endeavor  to 
process  the  filings  as  quickly  as  possible 
(as  contemplated  by  NGA  section  4)  to 
try  to  minimis  the  length  of  time  rates 
are  collected  Subject  to  refund. 

f.  Direct  billing  Account  No.  858 
costs.  ULCO  argues  that  the 
Commission  err^  to  permitting 
Account  No.  858  transition  costs  to  be 
direct  billed  in  the  same  manner  as 
Account  No.  191  costs  instead  of 
requiring  them  to  be  treated  like  other 
GSR  costs.***  According  to  ULCO, 
prudently  incurred,  eligible,  upstream- 
pipeline  GSR  costs  incurred  by  the 
downstream  pipeline  are  no  different 
from  its  own  GSR  costs  and  should  be 
recovered  no  differently. 

United  asserts  fiiat  to  Order  No.  636, 
the  Commission  classified  Account  No. 
858  costs  that  could  not  be  directly 
allocated  to  customers  of  unbundled 

LUjCO  dtM  Otdw  No.  S3|^A  at  p.' 30,865. 
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services  as  “stranded  costs.”  United 
requests  clarification  that  Order  No. 
636-A  supersedes  Order  No.  636  on  this 
point,  and  that  pipelines  may  direct  bill 
Account  No.  858  balances  to  their  own 
customers. 

Both  LILCO  and  United  misconstrue 
what  the  Commission  said  in  Order  No. 
636-A.  The  Commission  addressed  an 
issue  raised  by  National  Fuel 
concerning  pipelines  with  Account  No. 
858  trackers,  namely,  how  may  a 
pipeline  recover  an  xmrecovered 
positive  balance  in  such  a  tracking 
account  upon  termination  of  the 
tracker?  Such  a  situation  is  precisely 
analogous  to  unrecovered  balances  in 
Account  No.  191  upon  termination  of  a 
PGA  mechanism,  and  the  Commission 
provided  for  direct  billing  of  such 
balances  in  both  situations.  The 
Commission  was  not  authorisdng  direct 
billing  of  upstream  pipeline  GSR  costs 
or  future  Account  No.  858  costs  that 
become  “stranded”  in  the  course  of 
restructuring.  How  these  costs  will  be 
recovered  will  be  dealt  with  on  a  case- 
by-case  basis. 

g.  Avoiding  multiple  GSR  charges. 
Producer  Associations  argue  that  short- 
haul,  production-area  transportation, 
and  transportation  to  pooling  points  and 
market  centers,  should  be  exempt  from 
GSR  recovery  programs.  Otherwise,  they 
argue,  transportation  arrangements  will 
be  subject  to  multiple  assessments  of 
GSR  surcharges  that  will  often 
discourage  the  use  of  the  most  efficient 
path  to  market.  Producer  Associations 
cite  the  Commission's  policy  of  not 
permitting  multiple  assessments  of  Gas 
Research  Institute  surcharges  as 
precedent  for  its  proposal. 

The  Commission  will  not  permit 
exemption  of  short-haul,  prc^uction- 
area  transportation  to  pooling  points 
and  market  centers  firom  GSR 
surcharges.  Such  exemptions  would 
frustrate  realization  of  the  Commission's 
goal  of  spreading  transition  costs 
equitably  over  a  broad  customer  base. 
However,  pipelines  and  afiected  parties 
in  the  restructuring  proceedings  should 
design  mileage-sensitive  surcharges,  so 
that  shippers  that  use  only  a  portion  of 
the  pipeline  do  not  pay  a 
disproportionate  share  of  srircharges.^^^ 

h.  Default  under  an  assigned  supply 
contract.  Enron  seeks  clarification  ^at 
the  pipeline  must  be  able  to  negotiate, 
as  part  of  the  terms  and  conditions  of 
assigning  supply  contracts  to  its 
customers,  a  means  to  recover  GSR  costs 
attributable  to  a  customer's  default 
under  the  assigned  contract,  where  the 


See  Mechanism*  for  Passthrough  of  Pipeline 
Take-or-Pay  Buyout  or  Buydown  Costs,  M  FERC 
1 61,095  at  p.  61,301  (1991)  (Order  No.  92a-A). 


pipeline  remains  liable  to  the  producer. 
Otherwise,  according  to  Enron,  the 
pipeline  could  be  in  a  “catch-22'’ 
situation  because  the  customers  could 
take  assignment  of  such  contracts  and 
subsequently  elect  not  to  perform  under 
such  contracts. 

In  Order  No.  636-A,  the  Ckimmission 
stated  that  the  details  of  responsibility 
for  transition  costs  of  customers  that 
accept  assignment  of  gas  supply 
contracts,  in  comparison  with  those  that 
do  not,  must  be  worked  out  in  the 
restructuring  proceedings.*®^  The 
C^ommission  will  consider  any 
reasonable  provisions  the  pipelines  and 
their  customers  can  negotiate  to  protect 
the  pipeline  in  the  event  of  a  default  on 
an  assigned  contract. 

i.  Recovery  of  GSR  costs  from  rates  for 
storage  service.  PSE&G  seeks 
clarification  that  in  the  absence  of  any 
connection  between  cost  causation  and 
cost  incurrence,  transition  cost 
surcharges  designed  to  recover  GSR 
costs  will  not  be  assessed  against  storage 
services,  even  though  storage  is  now 
defined  as  transportation  under  Part 
284.  PSE&G  argues  that  there  is  no 
connection  between  a  pipeline’s 
incurrence  of  such  costs  and  its 
provision  of  storage  service,  and  that, 
since  storage  customers  will  already  be 
assessed  GSR  costs  in  connection  with 
their  transportation  to  and  from  storage 
facilities,  no  additional  assessments  for 
storage  service  are  warranted. 

Nothing  in  Order  No.  636  or  363-A 
requires  pipelines  to  impose  demand 
surcharges  for  the  recovery  of  GSR  costs 
on  unbundled  storage  service.  If  a 
pipeline  proposes  to  impose  such  a 
surcharge  on  storage  service,  it  should 
explain  why  the  surcharge  on 
transportation  to  and  from  the  storage 
facility  does  not  recover  a  fair  share  of 
the  GSR  costs  from  the  storage 
customers. 

j.  Great  Plains  synthetic  gas.  Northern 
Natural,  Transwestem,  and  Florida 
(collectively  referred  to  as  Enron) 
request  that  Order  No.  636-A  be 
clarified  to  reflect  that  the  costs  of  the 
Great  Plains  Ossification  Project  may 
not  be  allocated  to  NGA  section  7(c) 
shippers.  Enron  asserts  that  section  7(c) 
customers  clearly  did  not  cause  or  were 
not  benefitted  by  contracts  involving  the 
Great  Plains  synthetic  natural  gas.  l^on 
assorts  that  the  Great  Plains  costs  have 
consistently  been  treated  as  gas  supply 
costs,  while  the  section  7(c)  customers 
merely  utilized  the  pipeline  for 
transportation.  Enron  assets  that,  in 
many  instances,  these  cost  will  be 
recovered  from  customers  who  did  not 
even  utilize  the  pipeline  out  of  the  Great 


>>>  Order  No.  SSS-A  at  p.  30,660. 


Plains  project,  and  that  since  the  7(c) 
transporters  neither  caused  nor 
benentted  frxtm  the  Great  Plains  project, 
allocating  costs  associated  with  Great 
Plains  to  those  transporters  would  only 
distort  the  market  signals  between 
supply  and  demand. 

m  (Jrder  No.  636-A.  the  (Commission 
clarified  that  it  would  consider  any 
reasonable  proposal  by  the  pipelines 
that  purchases  Great  Plains  gas  for 
recovery  of  the  costs  of  that  gas,  whether 
or  not  modeled  on  the  proposal 
approved  in  a  Transco  settlement.*®*  If 
any  of  the  pipelines  that  purchase  Great 
Plains  gas  propose  to  recover  the  costs 
of  such  gas  from  transportation  rates  for 
service  under  individual  section  7(c) 
certificates,  the  Commission  will 
consider  any  arguments  for  or  against 
such  recovery  in  the  proceeding  where 
the  proposal  is  made. 

k.  Tnennial  rate  review.  New  England 
Power  and  (ConEd  assert  that  the 
(Commission  erred  by  not  requiring 
pipelines  to  be  subject  to  a  three-year 
rate  review.  New  England  Power  asserts 
that  the  elimination  of  the  triennial  rate 
review  requirement  allows  pipelines, 
once  rates  are  in  place,  to  sit  back  and 
watch  their  rates  of  return  on  equity 
rapidly  escalate,  with  no  corresponding 
obligation  or  incentive  to  refile  and 
reduce  their  rates.  New  England  Power 
asserts  that  imless  the  (Commission 
institutes  remedial  measures  on 
rehearing,  natural  gas  consumers  will 
not  be  sufficiently  protected  from 
pipelines’  excessive  transportation  rates. 
New  England  Power  and  ConEd  assert 
that  the  section  5  complaint  procedure 
is  by  itself  inadequate  protection 
because  its  remedy  is  prospective  only. 
Finally,  New  England  Power  asserts  that 
the  (Commission  has  the  authority  to 
require  periodic  section  4  filings  as  a 
condition  of  some  other  benefit 
volmitarily  accepted  by  the  pipeline.  It 
asserts  that  the  numerous  benefits 
conferred  on  pipelines  by  the  Order  No. 
636  regulatory  scheme,  such  as 
transition  cost  recovery  and  SFV  rate 
design,  justify  imposition  of  a  periodic 
rate  filing  requirement. 

(ConEd  asserts  that  in  rejecting 
requests  to  maintain  the  three  year  rate 
review,  the  Commission  failed  to 
adequately  explain  how  a  change  fix>m 
cost-based  to  market-based  rates  reduces 
the  need  for  periodic  (Commission 
review  of  a  pipeline’s  non-gas  rates. 
ConEd  asserts  that,  as  with  the  PGA 
mechanism,  maikiet-based  sales  rates 
similarly  provide  a  pipeline  with  the 
opportimity  to  change  only  one  cost 
element  of  its  rates  outside  of  a  general 
section  4  rate  proceeding.  Finally, 
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ConEd  asserts  that  a  rate  design  which 
virtually  assures  a  pipeline  full  cost 
recovery  regardless  of  the  actual  level  or 
quality  of  service  that  it  provides,  i.e., 
SFV,  cries  out  for  greater  Commission 
oversight,  not  a  relaxation  of  the  current 
rate  review  process. 

It  is  unnecessary  for  the  Commission 
to  attempt  to  replicate  the  triennial  rate 
review  provisions  of  the  PGA 
regulations  when  pipelines  terminate 
their  PGAs.  In  any  event,  there  are 
limits  to  the  authority  of  the 
Commission  to  require  pipelines  to 
periodically  justify  their  existing  rate 
levels.*^’  However,  as  the  Commission 
stated  in  Order  No.  636-A.  the 
procedures  provided  under  NGA 
sections  4  and  5  should  ensure  that  a 
pipeline's  rates  are  just  and  reasonable 
under  ordinary  circumstances,  and  the 
Commission  intends  to  exercise  its 
powers  under  those  sections  to  the 
fullest.  In  circumstances  where  there  are 
reasonable  expectations  of  declining 
costs  over  the  long  run,  ratemaking 
methods  are  available  to  establish  rates 
that  will  not  over-recover  those  costs. 
Furthermore,  parties  may  negotiate  for  a 
pipeline’s  agreement  to  nle  section  4 
rate  proceedings  periodically,  or  by  a 
date  certain.**^ 

1.  Filing  of  Firm  Transportation  Service 
Agreements 

APGA  requests  the  Commission  to 
amend  the  regulations  to  require 
pipelines  to  file  their  firm  transportation 
service  agreements  with  the 
Commission  or  make  them  available  to 
customers,  in  order  to  assure  that 
pipelines  treat  their  customers  in  a  non- 
discriminatory  feshion.  APGA  states 
that  the  Commission  has,  for  example, 
stated  that  pipelines  must  offer 
evergreen  provisions  on  a  non- 
discriminatory  basis,  but  has  not 
provided  a  means  of  determining 
whether  the  pipelines  are  complying 
with  this  requirement 

The  prohibition  against 
discriminatory  practices  is  not  a  new 
requirement  imposed  by  Order  No.  636, 
but  has  always  been  a  requirement 
under  Part  284  of  the  regulations.  The 
Commission  eliminated  the  requirement 
that  pipelines  file  copies  of  their  service 
agreements  in  1989  and  has  received 


Public  Service  CommUsion  of  New  York 
(PSCNY)  V.  FERC.  866  F.2d  467  (D.C  Or.  1989) 
(requiri^  periodic  filing*  under  NGA  section  4 
beyond  Commiseion's  statutory  authority). 

See  Ozark  Gas  Transmission  System.  50  FERC 
161.252  (1990)  (order  on  remand  from  PSCNYv. 
FERC,  supra),  order  on  nh'g,  53  FERC  1 61,451 
(1990). 

ur  Ozark  Gas  Transmission  System.  55  FERC,. 
161,360(1991). 

Final  Regulations  Clarifying  the  Filing 
Obligations  Cor  part  284  Transportation  and  Sale  of 


no  complaints  since  then,  nor  is  there 
any  basis  for  concluding  that  a 
reinstatement  of  the  requirement  is 
necessary  to  ensure  compliance  with  the 
prohibitions  against  discrimination. 
However,  pipelines  should  make  these 
contracts  available  upon  request  so  that 
interested  parties  can  be  assured  of 
compliance. 

C.  Confidentiality  of  Discovery  Data 

Rochester  filed  a  motion  for 
clarification  of  the  (Hommission’s  June 
24, 1992  order  in  these  proceedings 
relating  to  the  use  of  discovery 
procedures  in  the  pipeline  restructuring 
proceedings.^^®  Rochester  asserts  that 
some  pipelines  submitting  discovery 
data  to  the  parties  and  Ckimmission  staff 
have  claimed  that  such  material  is 
privileged  and  confidential  pursuant  to 
Rule  602(e)(2)  of  the  Commission’s 
Rules  of  Practice  and  Procedure,  which 
provides  that  an  ofier  of  settlement  that 
is  not  approved  by  the  Commission,  and 
any  comment  on  that  offer,  is  not 
admissible  in  evidence  against  any 
participant  who  objects  to  its  admission. 
Rochester  argues  that  data  and  material 
submitted  in  response  to  the  staffs  data 
requests  in  restructuring  proceedings 
are  not  subject  to  the  provisions  of  Rule 
602(e)(2)  because  they  are  not  offers  of 
settlements  or  comments  on  such  offers. 

The  Ck)mmission  giants  the  reouested 
clarification.  Data  and  material 
submitted  pursuant  to  staff  data  requests 
in  a  restructuring  proceeding  prior  to 
the  date  the  pipeline  files  its 
compliance  filing  are  not  subject  to  the 
provisions  of  Rule  602(e)(2).  Section 
388.112  of  the  Commission’s  regulations 
is  the  relevant  provision  governing  the 
treatment  of  material  submitted  to  the 
Commission  under  a  claim  of  privilege 
or  confidentiality.  Parties  may  negotiate 
their  own  protective  agreements 
regarding  information  exchanged 
between  the  pipelines  and  parties  in  the 
restructuring  proceedings.  However,  the 
information  exchanged  in  such 
proceedings  is  not  for  the  purpose  of 
settlement,  but  to  assure  that  the 
pipeline  has  complied  with  the 
Ckimmission’s  orders. 

IX.  Conclusion 

With  this  order,  the  Commission  ends 
this  rulemaking  process.  The  regulations 
governing  the  historic  restructuring  of 
the  natural  gas  pipeline  industrv  are 
now  final.  No  further  petitions  for 
rehearing  of  Order  No.  636-B  will  be 
considei^.  The  Commission  intends 
now  to  turn  its  attention  and  resources 


Natural  Gas.  FERC  Stats,  and  Regs.  (Regulations 
Preambles  1986-1990)  1 30,864. 
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to  processing  each  pipeline’s 
compliance  filing  as  quickly  as  possible 
so  that  gas  consumers  throughout  the 
nation  can  begin  to  reali2e  the 
competitive  benefits  of  a  restructured 
gas  industry. 

The  Commission  orders:  Order  Nos. 
636  and  636-A.  and  the  Jime  24. 1992 
order  in  this  proceeding,  are  clarified  as 
set  forth  in  this  order,  and  rehearing  of 
Order  No.  636-A  is  denied. 

By  the  Commission.  Commissioner  Molar 
dissented  in  part  urith  a  separate  statement 
attached. 

Lois  D.  Cashall, 

Secntary. 

Appendix 

Allied-Signal.  Inc.— (Allied-Signal) 

American  Gas  Association — (AGA) 

American  Natural  Gas  Corpcratioa  and 
National  Energy  Systems  Company — 
(American  Natural  Gas) 

American  Paper  Institute,  Inc. — (American 
Paper  Institute) 

ANR  Pipeline  Company — (ANR) 

Arcadian  Fertilizer,  L.P.— (Arcadian) 

Arkla,  Inc. — (Arkla) 

Associated  Gas  Distributors — (AGD) 

Atlanta  Gas  Light  Company  and  Chattanooga 
Gas  Company — (Atlanta  Gas) 

Barclays  Bank,  PLC,  Canadian  Imperial  Bank 
of  Commerce,  Credit  Lyonnais  and  The 
Fuji  Bank,  Ltd.— (Barclays) 

Blue  Flame  Suppliers,  Corporation — (Blue 
Flame) 

Brooklyn  Union  Gas  Company — (Brooklyn 
Union) 

Cincinnati  Gas  ft  Electric  Company,  The 
Union  Light,  Heat  and  Power  Com{}any, 
Lasvrencebuig  Gas  Company  and 
Mountaineer  Gas  Company — (Qncinnati 
Gas) 

Citizens  Gas  ft  Coke  Utility — (Qtizens  Gas) 
CNG  Transmission  Corporation— (CNG) 
Colorado  Interstate  Gas  Company— (QG) 
Columbia  Gas  Transmission  Corporation — 
(Columbia) 

Consolidated  Edison  Company  of  New  Yorli, 
Inc. — (ConEd) 

Consolidated  Minerals,  Inc,  Georgia-Pacific 
Corporation,  Rinker 
Materal  Corporation,  and  U.S.  Agri- 

Chemic^s  Corporation — (Consolidated 
Minerals) 

East  Tennessee  Group  and  the  Tennessee 
Valley  Municipal  Gas  Association — 
(TVMGA) 

Elizabethtown  Gas  Company — 
(Elizabethtosvn) 

Florida  Municipal  Natural  Gas  Association — 
(FMNGA) 

Fuel  Managers  Association 
Great  Lakes  Gas  Transmission  Limited 
Partnership— (Great  Lakes) 

Industrial  Groups— (Process  C^s  Consumers 
Group,  American  Iron  and  Steel 
Institute.  Georgia  Industrial  Group, 
Association  of  Businesses  Advocating 
Tariff  Equity,  California  Industrial 
Group,  Califi^ia  Manufactures 
Assodation.  and  California  League  of 
Pood  Processors) 
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Interstate  Natural  Gas  Asacxiiatkin  of 
America — (INGAA)  ' 

Interstate  Power  Company— {Interstate 
Powoi^ 

JMC  Power  Pro)ects 
K  N  Eoesgy.  Inc.— (K  N) 

Long  Island  Lighting  C^pany — (LILOO) 
Louisville  Gas  and  Electric  Company — 
(Looisvltle) 

Memphis  Li^t,  Gas  and  Water  Division,  Qty 
of  Memi^iia,  Tennessee,  Philadelphia  Gas 
Works,  and  The  Araertcan  Public  Gas 
Association— (APGA) 

Meridian  Oil  Inc. — (Meridian) 

Midland  Cogeneration  Venture  Limited 
Partnership— (Midland  Cogeneratioa] 
Missouri  Public  Service,  Kaiiw  Public 
Service,  Michigan  Gas  Utilities,  ft  Peoples 
Natural  Gas  Company,  Divisions  of 
UtiliCorp  United  Inc.— (UtiliCorp 
Divisions) 

Missouri  Public  Service.  Kansas  Public 
Service,  ft  Peoples  Natural  Gas  Compairy, 
Division  of  UtiUCorp  United  Inc. — 
(Indicated  UtiliCorp  Divisions) 

Mo)ave  Pipeline  Company — (Molave) 
Municipal  Gas  Authodty  of  Georgia 
National  Association  of  Gas  Consumers — 

(Gas  Consumers) 

National  Fuel  Gas  Supply  Corporation — 
(National  Fuel) 

Natural  Gas  Pipeliae  Company  of  America — 
(Natural) 

NERCO  Oil  ft  Gas,  Inc.— (NERCO) 

New  EnglaiKl  Gas  Distributore— (New 
England  Gas) 

New  England  Power  Company— (New 
England  Power) 

New  Jersey  Board  of  Regulatory 
Commissioners— (N)BRQ 
New  Jersey  Natural  Gas  Company — (New 
Jersey  Natural) 

New  York  State  Electric  ft  Gas  Corporation — 
(NYSEftG) 

Northeast  Energy  Associates  aiui  North  Jersey 
Energy  Associates — (Northeast  Energy) 
Northern  Distributor  Group 
Northern  Indiana  Public  S^ice  Company — 
(Northern  Indiana) 

Northern  Natmal  Gas  Company  (Northern), 
Transwestem  Pipeline  Company 
(Transwestem),  and  Florida  Gas 
Transmission  Company  (Florida  Gas) — 
(Enron) 

Northern  States  Power  Company  and 
Northern  States  Power  Company — 
(Ncxthem  States) 

Pacific  Gas  and  Electric  Company — (PGftE) 
Pacific  Gas  Transmission  Company— (PGT) 
Pacific  Interstate  Ofishore  Company— {PiOC) 
Pacific  Offshore  Pipeline  Company — 
(POPCO) 

Panhandle  Eastern  Pipe  Line  Company. 

Texas  Eastern  Transmission  Coqxiration. 
Algonquin  Gas  Transmission  Company  and 
Trunkline  Gas  Company — (PEC  Pipeline 
Croup) 

Peoples  Gas  Light  and  Coke  Company,  Nmth 
Shore  Gas  Company  and  Northern  Illinois 
Gas  Company— ^Peoples  Gas) 

Power  AutWity  of  the  State  of  New  York — 
(Power  Authority) 

Prior  Energy  CorporatioD— (Prior  Energy) 
Producer  Associatiims — (Independent 
Petroleum  Association  of  America. 
Independent  Petroleum  Assodatioo^f 


New  Mexico.  Louisiana  AsaodatioD  of 
Independent  Producers  and  Royalty 
Owners,  Ohio  Oil  ft  Gas  Assodation, 
Oklahoma  Independent  Petroleum 
Association,  and  Panhandle  Producers  and 
Royalty  Owners  Aasodatkm) 

Public  Service  Electric  and  Gas  Company  and 
New  Jersey  Natural  Gas  Company — 

.  (PSBftG) 

Questar  Pipeline  Company — (Queslar) 
Rochester  Gas  and  Electric  Corporation — 
(RochesterJ 

Sierra  Padflc  Power  Company— (Sierra) 
Southern  California  Bdiscm  Qanpany — 

(SoCal  Edison) 

Southern  Natural  Gas  Company — (Soutbma) 
Soutbwrest  Gas  CorporatioD— (Southwest  Gas) 
State  Regulatory  Comm tsstoaa— (Iowa, 
MissourL  and  Wisconsin)  (State 
Commissions) 

Tenneco  Gas — (Tenneoo) 

Tennessee  Small  General  Service  Custamer 
Group  ft  the  Columbia  Small  Custcnner 
Group — (Tennessee  and  Columbia  Small 
Custonrers) 

TransCanada  Pipelines  Limited — 
(TransCanada) 

Transconttnental  Gas  Pipeline  Cmpmation — 
(Transco) 

UGl  Utilities.  Inc.— (UGl) 

United  Cities  Gas  Cmpany— (United  Cities) 
United  Distribution  Companies— (UDC) 

United  Gas  Pipe  Liite  Company — (United) 
Virginia  Electric  and  Power  Company — 
(Virginia  Power) 

Washington  Gas  Light  Company — 
(Washington  Gas) 

Western  Resources,  Inc. — (Western 
Resources) 

Williams  Gas  Marketing  Company — (WGM) 
Williston  Basin  Interstate  Pipeline 
Company — (Williston) 

Moler,  CommissioiiBr,  Dissenting  in  Pari 
1  will  not  reiterate  the  points  I  made  in  my 
dissent  to  Order  No.  636-A.  However,  a  irew 
issue  is  starkly  presented  to  the  Commission 
in  this  order,  and  I  disagree  with  bow  my 
colleagues  have  resolved  It. 

In  Older  No.  636-A  we  permitted  small 
customers  to  continue  their  historical  right  to 
a  one-part  rate.  On  rehearing  the  small 
customers  have  pointed  out  that  a  right  to 
capacity  at  a  one-part  rate  on  the  downstream 
pipeline  does  not  go  for  enough.  They  seek 
one-part  rates  all  the  way  to  the  wellhead.  In 
response  to  their  request,  the  Commission 
leaves  the  issue  of  small  customer  rates  on 
upstream  pipelines  to  the  vagaries  of  the 
restructuring  proceedings.  I  disagree  with 
that  approach. 

By  limiting  the  right  to  a  small  customer 
rate  to  customers  "directly  connected  to”  a 
pipeline,  the  majority  has  decided  in  this 
order  that  a  small  customer  may  not  have 
access  back  to  tba  wellhead.  Moreover,  the 
upstream  capacity  may  also  cost  substantially 
more.  This  is  because  the  small  custmner 
(whidi  has  In  the  past  paid  Account  No.  858 
costs  as  a  volumetric  charge)  may  have  to  pay 
a  two-part  rate,  with  a  reservation  charge,  to 
get  upstream  access.  1  will  closely  watch  how 
this  issue  plays  out  ia  tbe  lestnM^uring 
proceedings. 


For  this  raasoo.  I  must  dissaot  in  part 
Elizabeth  Anne  Moler, 

Commissioner. 

(FR  Doa  92-29S64  Filed  12-7-«2;  8:45  am) 
MUMQ  oooc  «nr-et-« 


18  CFR  Part  284 

{DockM  No.  RliaS-iMlOO;  Order  No.  $47} 

Regutattons  Governing  Blanket 
Marketer  Sales  Carttflcataa 

Issued  November  30, 1992. 

AGENCY:  Federal  Energy  Regulatory 
Cmmnission. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commisaion)  ia 
adopting  a  final  rule  that  isauea  blanket 
certificates  of  public  convenience  and 
necessity  to  all  persona  who  are  not 
interstate  pipelines,  with  cwtain 
conditions  relevant  to  affiliated 
marketers.  The  blanket  markets 
certificates  authorize  certificate  holders 
to  make  jiirisdictional  gas  sales  for 
resale  at  negotiated  rates,  with 
pregranted  abandonment.  The  blanket 
certificates  are  issued  by  operation  of 
the  rule  itself;  there  is  no  requirement 
for  persons  to  file  applications  seeking 
such  authorization. 

EFFECTIVE  DATE:  January  7. 1993. 
ADDRESSES:  All  requests  for  rehearing 
should  refer  to  Do^et  No.  RM92-9-000 
and  should  be  addressed  to:  Office  of 
the  Secretary.  Federal  Energy  Regulatory 
Ck>mmission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  A.  Gollomp,  Office  of  the  Genera) 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426,  (202)  208- 
1022. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Registw, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  33C8, 941  North  Capitol  Street, 
NE..  Washington,  DC  20426. 

The  Commission’s  issuance  Posting  ■ 
System  (C3PS),  an  electronic  bulletin 
board  service,  provides  access  to  tbe 
texts  of  formal  documents  issued  by  the 
CommissicHi.  QPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  compute  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CUPS,  set  your  communications 
softtkrare  to  use  300, 1200,  or  2400  baud, 
fall  duplex,  no  parity,  8  data  Ints,  and 
1  stop  bit.  The  mil  text  of  this  document 
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will  be  available  on  C3PS  for  30  days 
from  the  date  of  issuance.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission’s  copy  contractor,  La  Dom 
Systems  Corporation,  located  in  room 
3106,  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

I.  Introduction 

Before  Conunissiooera:  Martin  L.  Allday, 
Chairman;  Charles  A.  Trabandt,  Elizabeth 
Anne  Moler,  Jerry  J.  Langdon  and  Branko 
Terzic. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  issuing  a 
final  rule  governing  jurisdictional  sales 
for  resale  of  natural  gas  by  all  persons 
who  are  not  interstate  pipelines.  The 
hnal  rule  issues  blanket  certificates  of 
public  convenience  and  necessity 
authorizing  certificate  holders  to  make 
jurisdictional  gas  sales  for  resale  at 
negotiated  rates,  with  pregranted 
abandonment.  The  blanket  sales 
certificates  (marketing  certificates)  are 
issued  by  operation  of  the  rule  itself— 
there  is  no  need  or  requirement  for 
persons  to  file  applications  seeking  such 
authorization.  The  final  rule  provides 
authorization  that  is  equivalent  to  that 
of,  or  more  expansive  than,  our  prior 
individual  marketing  authorizations.  To 
avoid  confusion  and  provide  regulatory 
certainty,  the  Commission  will  clarify 
that  until  the  holder  of  an  existing 
marketing  certificate  receives  authority 
to  make  jurisdictional  sales  under  this 
rule,  the  marketing  authorizations 
issued  prior  to  the  final  rule  will 
continue  in  accordance  with  their  terms. 
Once  the  authorization  provided  by  the 
rule  becomes  effective,  however,  the 
marketing  authorizations  provided  by 
existing  certificates  will  be  subsumed 
into  the  authorization  provided  by  the 
rule.  Thus,  there  will  m  no  gap  in  the 
authorization  for  existing  certificate 
holders  to  continue  making  sales  under 
their  existing  certificates  pending  the 
effectiveness  of  the  authorization 
contained  in  this  rule.  In  the  event  that 
an  existing  marketing  certificate  expires 
by  its  own  terms  before  the 
authorization  in  the  rule  becomes 
effective,  the  marketer  may  seek  an 
extension  of  its  existing  certificate  to 
prevent  a  gap  in  authorization  to  make 
jurisdiction^  sales.  Further,  the 
marketing  certificates  issued  by  the  final 
rule  are  of  limited  jurisdiction.  As  such, 
the  holders  of  marketing  certificates  are 
not  subject  to  any  other  regulation 
under  the  Natural  Gas  Act  jurisdiction 
of  the  Commission  by  virtue  of 
transactions  under  the  certificates. 

On  August  3, 1992,  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 


(NOPR)  in  this  proceeding.*  Upon  oiir 
further  review  of  the  NOPR’s  provisions 
and  the  comments  submitted  thereto, 
we  ere  adopting,  in  principal  part,  the 
provisions  set  forth  in  the  NOPR. 
However,  certain  modifications  to  the 
regulations  proposed  in  the  notice  are 
reflected  both  in  the  discussion  section 
of  this  preamble  and  in  the  adopted 
regulations. 

As  stated  in  the  NOPR,  the  final  rule 
will  complement  the  regulations 
promulgated  by  the  Commission’s  Order 
Nos.  636  and  636-A,^  further  fostering 
a  competitive  natural  gas  sales  market 
where  merchants  of  natural  gas  are 
influenced  by  market  forces.  In 
addition,  the  final  mle  advances  those 
objectives  previously  delineated  by  the 
Commission  in  orders  granting 
marketing  certificates,  e.g.,  facilitating 
the  sale  of  gas  that  might  otherwise  be 
shut-in;  giving  all  natural  gas  suppliers 
broader  access  to  markets;  increasing 
pipeline  throughout;  and  providing 
potential  buyers  with  alternative 
sources. 

In  Order  No.  636  the  Commission 
asserted  that  one  of  the  purposes  of  that 
rule  was  "to  enable  the  (open-access 
interstate)  pipelines  to  compete  directly 
with  other  gas  sellers  on  the  same  terms 
at  prices  determined  in  a  competitive 
market."  ^  The  Commission  found  that 
the  "promotion  of  competition  among 
gas  suppliers  will  benefit  all  gas 
consumers  and  the  nation  by  ’ensuifing) 
an  adequate  and  reliable  supply  of 
(clean  and  abundant)  natural  gas  at  the 
lowest  reasonable  price’.’’ To  that  end. 
Order  No.  636  issues  "pipelines  holding 
a  blanket  transportation  certificate 
under  subpart  G  of  part  284  of  the 
Commission’s  regulations,  or 
performing  transportation  under 
Subpart  B,  a  blanket  certificate 
authorizing  firm  and  interruptible  sales 
for  resale  •  *  *  at  prices  determined 
in  a  competitive  market."  ’ 

While  Order  Nos.  636  and  63&-A 
spoke  to  the  restructuring  of  the  natural 
gas  industry  as  a  whole,  their  provisions 
pertain  specifically  to  open-access 
interstate  pipelines.  This  final  rule 


'  57  FR  55766  (Aug.  11. 1992). 

^  Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  Self-Implementing 
Transportation;  and  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol,  57  FR 
13267  (Apr.  16. 1992),  ID  FERC  SUU.  k  Regs. 
PreamUes  1 30.939  (Apr.  8, 1992);  order  on  reh'g. 
Order  No.  636-A.  57  FR  36128  (Aug.  12, 1992),  10 
FERC  Stats,  k  Rags.  Preambles  1 30,959  (Aug.  3. 
1992). 

^  Order  No.  836,  at  pp.  30,437-30,438  (emphasis 
added). 

*  Id.  at  p.  30,391  (citing  S.  Rep.  No.  39,  lOlst 
Cong..  1st  Seas.,  at  p.  1  (1969)  and  H.R.  Rep.  No. 
29.  lOlst  Cong.,  1st  Sess.,  at  p.  2  (1989)). 

Ud.  at  p.  30,438. 


concerns  the  "other  gas  sellers”  alluded 
to  above.  The  goal  of  this  rule — in 
conjunction  with  the  regulations 
promulgated  in  Order  Nos.  636  and 
636-A — is  to  provide  to  all  merchants  of 
natural  gas  the  "level  playing  field”  that 
the  Commission  continually  strives  to 
promote.  By  issuing  marketing 
certificates,  this  final  rule  will  place  gas 
merchants  who  are  not  interstate 
pipelines  on  an  equal  footing  with 
interstate  pipeline  merchants  who  are 
afforded  blanket  sales  certificates 
pursuant  to  Order  No.  636.  Further,  and 
most  importantly,  the  final  rule  will 
foster  a  truly  competitive  market  for 
natural  gas  sales  for  resale  in  interstate 
commerce,  giving  purchasers  of  natiual 
gas  access  to  multiple  sources  of  natural 
gas  and  the  opportunity  to  make  gas 
piuchasing  decisions  in  accord  with 
market  conditions.  As  we  emphasized 
in  Order  No.  636-A,  our  "policy  of 
relying,  to  the  maximum  extent 
possible,  on  competitive  market  forces 
to  balance  the  supply  and  demand  for 
natural  gas  at  reasonable  prices  should 
be  extended  to  all  sales  markets."^ 

n.  Background 

On  April  8, 1992,  the  Commission 
issued  Order  No.  636.'  'The  conditions 
and  circumstances  in  the  natural  gas 
industry  leading  to  the  Commission’s 
adoption  of  the  regulations  promulgated 
by  (Drder  No.  636  are  the  same  ones 
prompting  the  Commission’s  actions 
herein.  Because  this  background  was 
comprehensively  laid  out  in  the 
Preamble  to  Order  No.  636,  it  will  not 
be  repeated  verbatim  in  this  notice, 
except  to  the  extent  it  specifically 
relates  to  the  marketing  of  natural  gas. 
However,  suffice  it  to  say  that  Order  No. 
636 — upon  its  implementation — ^will 
fundamentally  change  the  natural  gas 
industry  by  causing  open-access 
pipelines  to  unbundle  their  sales  service 
from  their  transportation  services  such 
that  the  open-access  interstate  pipelines’ 
role  in  the  industry  will  be  distinctly 
two-fold:  that  of  a  merchant  of  natural 
gas  engaged  in  the  unbundled  sale  of  gas 
as  a  commodity,  and  that  of  a 
transporter  of  natural  gas  providing  full 
open  access  transportation  service.  'This 
dichotomy  of  roles  on  the  part  of  the 
pipelines  creates  a  wholly  distinct 
industry  as  to  interstate  gas  sales  for 
resale. 

That  facet  of  the  natural  gas  industry 
involving  the  marketing  of  gas  for 
resale — and  the  Commission’s  issuance 
of  certificates  authorizing  such  sales — 
has  burgeoned  due,  in  part,  to  (1)  the 
Federal  court  holding  in  Maryland 


*Order  Na  636-A  at  p.  30,612. 
’  Sw  note  2.  supra. 
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People’s  Counsel  v.  F£M.C.,*  (2)  the 
issuance  of  Ordw  No.  436,*  and  (3)  the 
advent  and  increased  use  of  new  gas 
sources,  e.g.,  imported  natural  gas  and 
licmidified  natum  gas.** 
in  Maryland  People’s  Counsel,  the 
court  rendered  invalid  the  basis  for  the 
Commission’s  authorization  of  “special 
marketing  programs’*  (SMP).  In  general 
terms,  those  programs  entailed  an 
agreement  by  a  pipeline  and  its 
producers  to  amend  high-priced  gas 
purchase  contracts  entered  into  by  the 
parties  prior  to  the  Natural  Gas  Policy 
Act’s  partial  wellhead  decontrol** 

Those  agreements  permitted  producers 
to  sell  committed  gas  elsewhere  at 
current  market  prices.  In  return,  the 
pipeline  would  receive  a  credit  against 
its  purchase  obligations,  thus  providing 
the  pipeline  with  a  measure  of  “take-or- 
pay”  relief.**  The  problem  with  those 
programs,  as  the  court  viewed  them, 
was  the  discriminatory  and 
anticompetitive  component  of  the  SMP 
which  provided  for  the  exclusion  of  the 
pipeline’s  “core  market*’  from  the 
categcuy  of  authorized  purchasers  of 
released  gas  under  the  SMP.  Subsequent 
to  Maryland  People’s  Counsel,  the 
Commission  issued,  in  Tenneco  Oil 
Company,  et  al.,'^  the  first  marketing 
certificate  resembling  the  currently 
effective  marketing  certificates.  The 
CommissicHi  issued  that  posi-Maryland 
People’s  Counsel  mariieting  certificate  to 
be  consistent  with  the  then  new  Order 
No.  436  and  its  ncmdiscriminatory,  opmi 
access  provisions. 

As  was  pointed  out  in  Order  No.  636, 
Order  No.  436  succeeded  in  developing 
“an  active  and  viable  spot  market”  for 
gas  and  facilitating  the  transfonnaticm  of 
the  pipelines’  role  “fit»n  primarily 

■  781  7.2A  768  P.C  Or.  1985). 

*  Regulations  of  Natural  Get  Pipdinea  Aitar 
Partial  Wellhead  Decontrol,  Order  No.  436,  SO  FR 
4240S  (Oct  18, 1965),  FERC  Stats.  S  Regs. 
IRegulartoat  Preambles  1963-1985)  j  30S65 
(1965),  vacated  and  remanded,  AasodMed  Gas 
Distributors  v.  FERC.  824  F.2d  981  PXi.  CU.  1987). 
cert,  denied,  485  U.S.  1006  (1988),  readopted  on  an 
interim  bash.  Order  No.  500,  52  TO  30334  (Aug.  14, 
19S7).  FERC  Stats.  S  Regs.  Ptegwlatioas  PteemMea, 
1986-1990]  1  30,761  (1987)  remanded,  American 
Gas  Association  v.  FERC,  888  F.2d  136  PXl  Cir. 
1989).  reodapted.  Order  Na  900-H.  54  FR  52344 
(Dec.  21, 1989).  FERC  Stats.  8  Regs.  (Regulations 
Preambles.  1986-1990)  1  30^67  (1989),  mb ‘g 
panted  m  part  and  denied  in  part.  Order  Na  500- 
I.  55  FR  6605  (Feb.  26. 1990).  FERC  Stats.  8  Rag^ 
(Regulations  PreamUet  1968-1900]  f  30380 
(1990),  aff’d  in  part  and  remanded  inpart, 
Americaa  Gas  Aaeodatian  w.  FERC.  912  F.2d  1496 
(D.C  Cir.  1980).  oert  denied.  Ill  S.  O.  957  (1991). 

^See  dtscnasion  on  the  Energy  Policy  Act  of 
1992,  iti/ra. 

”  For  examples  of  SMPs  see  Yankee  Resources, 
Inc..  30  FERC  461,201  (1965);  Tenneco  Oil 
Company,  at  of .,  28  FSiC  181383  (1984). 

Yankee  Resources.  30  FERC  1 61301.  at  p. 
61.405. 

»33FERC1  61.134(1905). 


merchants  of  natural  gas  *  *  *  to  both 
merchants  of  natural  gas  and 
nondiscriminatory  transporters  of 
natural  gas  owned  by  othors."  **  By 
affording  non-pipeline  merchants  of  gas 
open  access  to  transpwtation  service  on 
pipelines  holding  blanket  certificates. 
Order  No.  436  lucught  about  an  increase 
in  the  number  of  mtities  seddng 
authorization  to  market  gas.  Also,  the 
rise  of  gas  imports  and  use  of  LNG  peak¬ 
shaving  facilities  fostered  the  demand 
for  certificate  authorization  to  cover  the 
resale  of  these  additional  resources. 

The  Present  Status  of  the  Commission’s 
Marketing  Authorizations 

In  issuing  mariceting  certificates 
pursuant  to  section  7  of  the  Natural  Gas 
Act  (NGA)  in  response  to  individual 
applications  for  certificates,  the 
Commission  has,  heretofore,  specifically 
tailored  such  authorizations  to  the 
marketers’  request.  Therefore,  the 
marketing  certificate  authorizations 
have  been  characterized  by  the  specific 
types  of  natural  gas  sought  to  be  sold. 
These  categories  of  gas  include  (1) 
imported  gas  including  liquified  natural 
gas  (LNG),**  (2)  surplus  gas  sold  by 
interstate  pipelines  on  an  interruptible 
basis  (ISS  gas),**  (3)  gas  purchas^  from 
intrastate  pipelines  and  focal 
distribution  companies  (LDC),**  (4)  gas 
purchased  from  interstate  pipelines 
under  case  specific  authorizations,** 
and  (5)  gas  {mrchased  from  industrial 
and  cogeneration  facilities.** 

In  most  cases  the  Commission  issued 
certificate  authority  to  sell  “ell  Natural 
Gas  Policy  Act  (NGPA)  categories  of  gas 
subject  to  the  Commission’s  NGA 
jiuisdiction.”  **  This  broad  category  of 
gas  refers  to  gas  which  is  currently 
subject  to  Title  I  of  the  NC^A  and  which 
has  not  been  removed  from  the 
Commission’s  NGA  jiuisdiction  by 
section  601  of  the  NGPA.**  Briefly 
stated,  the  NGPA  removed  from  the 
Commissicm’s  NGA  jurisdiction  certain 
categories  of  wholesale  gas  while 
creating  statutory  rates  for  (rther 
categories  of  wholesale  gas.  Collectively, 

Order  No.  636,  57  FR  at  13271. 

See  Salmon  Resoiucei  Ltd.,  eta/„liO  FQtC 
1 61.101  (1990).  reb’g  denied  51  FERC  1 6l.i46 
(1990);  Pw  National  Gaa  Sales,  Inc.,  49  FERC 
161,199(1969). 

**See  ANR  Supply  Company,  et  at.,  50  FERC 
1 61,422  (1990);  Vesta  J^Mtgy  C^paay,  53  FERC 
161342  (1990). 

See  LaSQt  Marketing  Company,  et  a).,  54  FERC 
161,362(1991). 

See  Providoice  Gas  Company  and  Prov  Energy 
Investments.  Ltd.,  et  al..  57  FERC  1 61,102  (1961). 

’■See  Western  Gas  Marketing,  Inc.,  et  al.,  58 
FERC  161365  (1992). 

See  Entiade  Corporation,  et  at.,  38  FERC 
161344(1987). 

»» 15  U3.C  3301-3432. 


these  wholesale  transacticais  are  labeled 
in  section  2(21)  of  the  NGPA  as  “first 
sales”  and,  generally,  refer  to  gas  salels) 
that  occur  prior  to  a  pipeline’s  receipt 
of  said  gas.  However,  pursuant  to  tlm 
Natural  Gas  Wellhead  Decontrol  Act  of 
1989,  all  remaining  “first  sales”  of  gas 
subject  to  the  NGA  are  exempt  frtan 
price  controls  effective  January  1, 1993, 
and  consequently  derogated.** 

The  authorizations  provided  under 
the  final  rule  will  take  effect  no  earlier 
than  January  1, 1993.  Therefore,  there 
will  no  longer  be  any  “NGPA  categories 
of  gas  subj^  to  the  Commission’s  NGA 
jurisdiction’’  to  be  covered  by  this  rule. 
Furthermore,  we  note  that  with  the 
enactment  of  the  Energy  Policy  Act  of 
1992,  all  importation  of  LNG  and  the 
importation  of  gas  subject  to  a  free  trade 
agreement  is  deemed  to  be  a 
nonjurisdictional  “first  sale,”  thus 
removing  such  gas  as  a  subject  of  this 
rulemaking.'** 

in.  Discusskm 

Although  the  comments  to  the  NOPR, 
on  the  whole,  reflected  a  general 
suppffit  for  the  proposed  regulations, 
certain  comments  raised  issues  that 
require  our  discussicHi  or  warrant 
modification  to  the  regulations 
proposed  in  the  NOPR  and  promulgated 
by  tnis  rule. 

The  Final  Rule  in  Tandem  With  Order 
No.  636 

Exxon  Corporation  (Exxon)  submits 
that  the  discussion  in  the  NC^ 
suggests  that  this  final  rule  is  dependent 
upon  Order  No.  636  for  its  rationale  and 
validity.  Exxon  contends  that  this  nexus 
improperly  links  the  viability  of  the 
blanket  marketing  certificates  to  the 
outcome  of  judicial  review  of  Order  No. 
636.  Therefore,  Exxon  asks  the 
Commissimi  to  clarify  that  the 
authorization  issued  by  the  final  rule  is 
not  dependent  up<Hi  Chrder  No.  636  for 
its  rationale  or  its  validity. 

The  Onxunission  grants  this 
clarification.  We  clarify  that  this  final 
rule  is  independent  erf  Order  No.  636, 
and  that  the  Commission’s 
determinations  in  Order  No.  636  and 
this  final  rule  are  not  interdependent. 

As  we  stated  in  the  NOPR  and  reiterated 
in  this  final  rule,  the  conditions  and 
circumstances  in  the  natural  gas 
industry  leading  to  our  adoptimi  of  the 
regulations  prcnnulgated  by  Order  No. 
636  are  generally  the  same  ones 
prompting  this  final  rule  Le.,  an  active 
and  viable  spot  market  for  natural  gxs 
which  dovetaik  with  the  Commission’s 

"Natoral  Gat  Wellhaad  Dacontrol  Act  of  1989, 
PmEl  L  No.  lOl-aO,  103  Stkt.  157  (1988). 

"Pub.  L.  No.  102-486. 106  Slat.  2776  (1992). 
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declaration  that  there  are  suffident 
divertible  supplies  of  natural  gas;  the 
pipelines’  movement  away  from  the 
merchant  function  to  that  of 
nondiscriminatory  transporter  of  gas  as 
instigated  by  Order  No.  436. 
Nevertheless,  the  Commission’s 
regulatory  initiatives  mandated  in  Order 
No.  636,  with  respect  to  open  access 
pipelines,  and  in  this  final  rule,  with 
respect  to  nonpipeline  merchants  of  gas, 
ore  the  product  of  discrete  rulemaking 
proceedings  and  are  supported  by 
independent  legal  foundations. 


Eligibility  for  Marixting  Certificates 
A  number  of  commenters  sought 
clarification  or  modification  of  the 
provisions  regardii^  who  is  entitled  to 
engage  in  a  huisdictional  sale  for  resale 
pursuant  to  the  final  role.  In  section 
284.402(a)  of  the  regulations  proposed 
in  the  NOPR,  we  stated  that  the 
marketing  certificate  authorization 
granted  by  the  final  rule  would  be 
available  to  “any  person  who  is  not  an 
interstate  pipeline.”  The  efiective  date 
of  this  autnorizati(Hi,  as  provided  by 
subsection  (b)  of  that  section,  is  30  days 
after  the  final  rule  is  published  in  the 
Federal  Register.  However,  as  a  result  of 
our  concern  about  the  potential  for 
discriminatory  practices  vis-a-vis  the 
pipeline/affiliated  marketer 
relationship,  we  conditioned  the 
granting  of  a  marketing  certificate  to 
affiliate  marketers  of  an  interstate 
pipeline  upcai  a  finding  that  the 
amliated  pipeline  has  complied  with 
section  284.14(b).  This  condition  was 
imposed  in  sec^on  284.402(c)  of  the 
reflations  proposed  in  the  NOPR. 

Five  comments  to  the  NOPR^*  raised 
issues  concerning  the  affiliated 
marketer/non-affiliated  marketer 
distinction  with  respect  to  the  effective 
date  of  the  authorization.  Texaco  Gas 
stated  that  the  blanket  certificates 
should  be  granted  immediately  to  all 
arniiated  marketers  fmr  transactions  with 
non-affiliated  pipelines.  Phillips  Gas 
submits  that  the  final  rule  should  allow 
affiliated  marketers  to  make  sales  under 
a  blanket  certificate  for  transactions 
where  gas  is  not  actually  being  moved 
on  the  affiliated  interstate  pipeline. 

In  recognition  of  the  fact  that  a  gas 
marketer  may  be  affiliated  with  more 
than  one  pipeline  involved  in  an  Order 
No.  636  restructuring  proceeding,  we 


**See  commenU  by  Texaco  Get  Markatiag.  Inc. 
(Texaco  Gaa);  Phillip*  Petroleum  Company,  Phillips 
Gas  Marketing  Company,  Phillips  Texas  Border 
Pipeline  Company,  PhiUipe  Gas  Pipeline  Company, 
and  GPM  Gas  Corporation  (Phillips  Gas);  Enron  Gat 
Services  Corporation  (Enron  Gas  Services);  Citrus 
Industrial  Salas  Company,  Iim:..  Citrus  Marketing, 
Inc.,  and  Citrus  Trading  Corporation  (Citrus 
Marketing);  CNG  Producing  Company  and  Qxy 
USA,  Inc.  (CNG  Producing). 


provided,  imder  §  284.402(c)  of  the 
regulations  proposed  in  the  NOPR,  a 
pipeline  specific  approach  to  the 
"affiliated  marketer”  condition.  That  is, 
the  marketing  certificate  authorization  is 
triggered  as  to  transactions  involving 
each  individual  affiliated  pipeline  upon 
that  pipeline’s  compliance  with 
§  284.14(b).  This  provision  has  the  effect 
of  granting  the  authorization  to  engage 
in  marketing  transactions  involving  an 
affiliated  pipeUne  that  is  in  complhmce 
with  §  284.14(b)  or  involving  a 
nonaffiliated  pipeline  while  precluding 
such  transactions  involving  affiliated 
pipelines  not  yet  in  compliimce  with 
Order  No.  636.  Further,  ^1  transactions 
involving  nonaffiliated  pipelines  are 
subject  to  paragraph  (b)  of  the 
regulations  with  respect  to  the  effective 
date  of  this  authoriution.  This 
clarification  effectively  addresses,  and 
should  allay,  the  concerns  of  Texaco 
Gas  and  Phillips  Cias. 

Qtrus  Marketing  and  Enron  Gas 
Services  filed  similar  comments.  They 
urge  the  Ckimmission  to  revisit  its 
treatment  of  marketing  affiliates,  and 
place  these  marketers  on  a  par  with  all 
marketers.  They  submit  that  marketing 
certificates  should  be  uniformly  granted 
to  all  marketers,  regardless  of  tneir 
corporate  structure  or  affiliations.  These 
commenters  point  to  Order  Nos.  497 
end  497-A  in  support  of  their 
contention  that  marketing  affiliates 
cannot  abuse  their  relationship  with  the 
pipeline  in  marketing  natural  gas. 

These  arguments  do  not  persuade  us 
to  remove  the  affiliated  marketer 
condition  provided  at  §  284.402(c)  of  the 
proposed  regulations.  As  we  have 
stated,  the  concerns  regarding 
anticompetitive  practices  that  led  to  our 
incorporation  of  this  condition  should 
be  obviated  upon  the  affiliated 
pipeline’s  compliance  with  the 
requirements  established  by  Order  No. 
636.  Further,  we  must  emphasize  that 
any  disparate  treatment  that  does  occur, 
will  be  in  the  final  analysis,  primarily 
a  function  of  an  affiliate  pipeline’s 
delay  in  compljring  with  the  provisions 
of  Order  No.  636. 

As  described  in  the  NOPR,  the 
Commission  has  historically  been 
concerned  about  the  potential  for 
anticompetitive  practices  stemming 
firom  the  pipeline/marketing  affiliate 
relationship.  These  concerns  focused  on 
the  possibility  that  pipelines  affiliated 
with  marketers  would  afford  these 
marketers  an  luidue  preference  in  terms 
of  access  to  transportation  services,^^  or 
that  the  affiliated  marketer  could  favor 
its  affiliated  interstate  pipelinefs)  by 


Western  Cat  MarksUng.  Inc..  58  FERC  f  61.365. 
at  p.  62,251. 


giving  gas  sales  preference  to  purchasers 
who  would  utilize  the  pipeline’s 
transpmtation  service.^  In  both 
scenarios,  the  Commission’s  concern 
has  been  that  a  pipeline  and  its 
marketing  affiliate  could  act  in  ccmcert 
to  benefit  the  corporate  whole,  and  in  so 
doing,  engage  in  unduly  discriminatory 
practices  proscribed  by  the  NGA  and  the 
Commissicm’s  regulatlcois. 

Another  concern  which  gave  rise  to 
the  rate  restrictions  imposed  on 
affiliated  marketers  in  the  previous 
marketing  certificates  issued  by  the 
Commission  was  that  prior  to  Order  No. 
636’s  decision  to  issue  complying 
pipelines  blanket  certificates  for  firm 
and  interruptible  sales  service,  the 
principal  vehicle  through  which 
pipelines  could  market  gas  was  the  ISS 
certificates  — which  are  to  be 
supplanted  by  the  aforementioned 
blanket  certificates.^*  ISS  certificates 
authorized  a  pipeline  to  make 
interruptible  sales  for  resale  subject  to 
Commission  imposed  rate  restrictions. 

In  the  various  marketing  certificates,  the 
Commission  authorized  affiliated 
marketers  to  sell  ISS  gas  purchased  from 
nonaffiliated  pipelines  without  rate 
restrictions  but  required  that  sales  of  gas 
purchased  from  their  affiliated  pipelines 
be  made  at  the  price  the  marketer  paid 
for  the  gas.‘*  Thus,  the  pipeline  would 
be  prevented  from  circumventing  the 
rate  restrictions  placed  on  its  ISS 
certificate  by  merely  creating  a 
marketing  "alter  ego”  free  from  these 
constraints.  The  incentive  for  these 
anticompetitive  practices  will  be 
removed  once  tlm  pipeline  complies 
with  Order  No.  636.  However,  until 
such  time,  we  believe  it  necessary  to 
maintain  the  condition  for  affiliated 
marketer  authorization.  The  comments 
do  not  persuade  us  to  proceed 
otherwise. 

Six  commenting  parties  **  expressed 
concern  over  the  NOPR’s  approach  to 
affiliates  of  non-open  access  (closed) 
pipelines.  Specifically,  §  284.402(c)  of 
the  proposed  regulations  provided  that 
the  marketing  certificate  authorization  is 


Enron  G«  MarksUng,  Inc.,  57  FERC  1  61,257, 
at  p.  614MM  (1991). 

See,  e.g.,  Northsni  Natural  Gas  Company,  42 
FERC  1  61,303  (1986) ;  Transwastani  Plpalln* 
Company.  43  FERC  1  61,240  (1988) ;  CNG 
Transmission  Corporation.  45  FERC  1  61,468 
(1968). 

^■Sse  Aikla  Ensrgy  Rasourcas.  Inc.  et  at.,  59 
FERC1  61.173  (1992). 

‘*Sa0  ANR  Supply  Company,  et  at.,  SO  FERC 
161,422  (1990). 

”See  comments  by  National  Fud  Gas 
Distribution  Corporation  (National  Fuel  Gas), 
National  Fuel  Resources,  Inc.  (National  Fuel 
Rasourcas).  Equitable  Rmoutcs*  Markating 
Company  (Equitable  Resources),  Yankee  Gas 
Services  C^pany  (Yankee  Gas  Services),  Ensercb 
Gas  Company  (Ensercb).  and  fMC  Projects. 
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not  extended  to  affiliates  of  non-open 
access  interstate  pipelines.  The  concern 
manifested  by  the  parties  is  that  an 
affiliation  with  a  non-open  access 
pipeline  would  cause  the  affiliated 
marketer  to  forfeit  its  ability  to  utilize 
the  certificate  authorization  granted  by 
this  rule  to  efiectuate  marketing 
transactions  not  involving  the  affiliated 
non-open  access  pipeline. 

We  find  merit  in  this  concern  and 
shall  modify  the  proposed  rule  at  the 
specified  provision  to  read  that  the 
marketing  certificate  authorization  “is 
not  extended  to  affiliates  of  persons  who 
transport  gas  in  interstate  commerce  and 
who  do  not  have  a  tarifi’  on  file  with  the 
Commission  under  part  284  of  this 
subchapter  with  respect  to  transactions 
involving  that  person.”  By  adding  this 
language,  we  are  only  foreclosing 
blanket  marketing  authorization 
regarding  transactions  between 
marketers  and  their  affiliated  non-open 
access  interstate  pipelines.  Non-open 
access  pipelines  are  not  subject  to  the 
requirements  mandated  by  Order  No. 

636  and  are,  therefore,  not  afforded  the 
correlative  benefits  of  Order  No.  636, 
i.e.,  blanket  sales  certificates.  We  find 
no  justification  for  affording  the  non¬ 
open  access  pipelines  the  opportimity  to 
gain  alternative  access  to  blanket  sales 
certificate  authorization  via  an  affiliated 
marketer. 

National  Fuel  Gas  and  National  Fuel 
Resources  expressed  their  concern 
regarding  whether  their  affiliation  with 
Penn-York  Energy  Corporation,  a 
contract  storage  company,  impairs  their 
ability  to  use  this  authorization.  The 
crux  of  their  concern  is  whether  Penn- 
Yori(  falls  under  the  rubric  of  non-open 
access  pipeline  given  the  fact  that  we 
amended  section  284.1  of  the 
Commission’s  regulations  to  define 
transportation  as  including  storage.^'  In 
equating  storage  with  transportation 
under  section  284.1(a),  the  Commission 
did  not  carve  out  any  exceptions  or 
provide  a  distinction  between  the 
contract  storage  service  provided  by 
Penn — York  and  the  service  offered  by 
other  contract  storage  providers. 
However,  given  the  modification  set  out 
above,  these  parties’  concerns  are 
unfounded  because,  as  they  indicated, 
Penn-York  does  not  engage  in 
transactions  with  its  affiliates.  As 
discussed  above,  the  affiliates  are  not 
precluded  from  utilizing  the 
authorization  for  transactions  involving 
either  nonaffiliated  pipelines  or 
National  Fuel  Gas  Supply  Corporation 
(National  Supply),  an  affiliated  open 
access  interstate  pipeline,  once  National 


See  Order  No.  636,  al  p.  30,412. 


Supply  is  in  compliance  with  Order  No. 
636. 

A  related  issue  was  raised  by 
Southern  California  Gas  Company 
(SoCalGas).  As  SoCalGas  points  out,  it 
purchases  certain  quantities  of  gas  from 
its  affiliate  Pacific  Interstate 
Transmission  Company  (Pacific 
Interstate),  a  natural  gas  company 
within  the  meaning  of  the  NGA.^^ 
SoCalGas’  concern  is  that  it  would  not 
be  eligible  for  a  blanket  marketing 
certificate  should  Pacific  Interstate  be 
deemed  to  be  a  non-open  access 
pipeline.  Pacific  Interstate  delivers  the 
sales  gas  to  SoCalGas  by  utilizing  the 
transmission  capacity  of  three  interstate 
pipelines — Pacific  Gm  Transmission 
Company,  Northwest  Pipeline 
Company,  and  El  Paso  Natural  Gas 
Company  (Western  Delivery  System).  In 
addition.  Pacific  Interstate  owns 
pipeline  looping  facilities  which  it 
includes  in  its  cost-of-service  tariff. 
Consequently,  in  order  for  SoCalGas  to 
avail  itself  of  the  certificate  authority 
issued  by  this  final  rule  as  to 
transactions  involving  Pacific  Interstate, 
Pacific  Interstate  would  have  to  file  a 
Part  284  tariff  and  Order  No.  636 
Compliance  filing.  The  Commission 
would  address  the  unique 
characteristics  of  Pacific  Interstate  in 
relation  to  Order  No.  636  in  that  specific 
proceeding. 

Two  commenters^^  raise  issues 
concerning  the  status  of  NGA  section 
7(f)  certificate  holders.  lowa-Illinois 
requests  clarification  that  a  holder  of  an 
NGA  section  7(f)  service  area  certificate 
is  entitled  to  a  blanket  marketer 
certificate.  United  Distribution  infers 
the  same.  As  applied  by  the 
Commission,  section  7(f)  service  area 
determinations  allow  local  distribution 
companies  to  provide  their  traditional 
LDC  service  across  a  state  line  without 
invoking  Commission  jurisdiction.^'*  We 
will  clarify  that  section  7(f)  certificate 
holders  are  eligible  for  the  limited 
jurisdiction  certificates  issued  by  the 
final  rule. 

Certain  commenters  expressed  unique 
concerns  regarding  the  effective  date  of 
the  rule.  Texaco  Gas’  concern  derives 
from  the  fact  that  it  is  affiliated  with 
Point  Arguello  Natural  Gas  Line 
Company  (Point  Arguello),  an  open 
access  pipeline  that  is  not  required  to 
make  a  compliance  filing  under  Order 


Northwest  Alaska  Pipeline  Company  et  al.,  10 
FERC  161,032,  at  p.  61,067  (1S80). 

See  comments  by  lowm-Illinois  Gas  and  Electric 
Company  (lowa-Uiinois)  and  United  Distribution 
Companies  (United  Distribution). 

**  Section  1(b)  of  the  NGA  provides,  in  part,  that 
the  NGA  does  not  apply  “to  the  local  distribution 
of  natural  gas  or  to  the  facilities  used  for  such 
distribution.“ 


No.  636.  By  order  dated  July  20, 1992, 
the  Commission  granted  Point 
Arguello’s  imopposed  motion  to 
terminate  its  Oraer  No.  636 
restructuring  proceeding.^^ 

'The  NOPR  provided  that  an  affiliated 
marketer  would  receive  its  blanket 
marketing  certificate  authorization 
when  its  affiliated  pipeline’s 
compliance  filing  under  $  284.14(b)  is 
approved  by  the  Commission.  This  date 
was  utilized  in  recognition  that  certain 
affiliated  pipelines  may  be 
transportation-only  pipwlines  and. 
therefore,  not  receive  a  §  284.284 
blanket  sales  certificate.  Upon  further 
review  we  shall  modify  §  284.402(c)  of 
the  proposed  regulations  to  reed  that  the 
certificate  authorization  “will  become 
effective  for  an  affiliated  marketer  with 
respect  to  transactions  involving  an 
affiliated  pipeline  when  (i)  an  affiliated 
pipeline  receives  its  blanket  sales 
certificate  pursuant  to  §  284.284,  (ii)  a 
transportation-only  affiliated  pipeline’s 
compliance  filing  imder  §  284.14(b)  is 
approved  by  the  Commission,  or  (iii)  as 
of  the  date  of  an  order  by  the 
Commission  terminating  the  affiliated 
pipeline’s  RS  proceeding.  RS 
proceedings  terminated  prior  to  the 
issuance  of  the  final  rule  are  deemed 
terminated  on  the  effective  date  of  this 
rule  for  purposes  of  the  authorization 
granted  under  this  regulation.”  ^ 
Provision  “(iii)”  is  added  to  address  the 
concerns  raised  by  Texaco  Gas  regarding 
Point  Arguello. 

Affiliated  Natural  Gas  Marketers 
Association  (Affiliated)  points  out  that 
the  certificate  authorizations  provided 
under  Western  Gas  Marketing,  Inc?’’ 
were  limited  to  a  term  ending  on  the 
earlier  of  September  30, 1993,  or  the 
effective  date  of  a  blanket  sales 
certificate  issued  to  the  affiliated 
pipeline.  Affiliated  states  that  a 
pipeline’s  compliance  may  occur  after 
September  30, 1993,  and  that  the 
affiliated  marketer’s  current  sales 
certificate  should  be  automatically 
extended  if  its  affiliated  pipeline  "has 
taken  the  required  steps  to  comply  with 
Order  No.  636.” 


Point  Arguello  Natural  Gas  Line  Company,  60 
FERC  1 61,040  (1992).  In  that  case,  the  Commission 
noted  that  Point  Arguello  (a  transportation-only 
pipeline)  only  ships  gas  for  its  owners'  affiliates, 
and  that  othw  shippers  will  not  likely  use  the 
pipeline.  The  Commission  further  stated  that  it  will 
reexamine  the  need  to  require  Point  Arguello  to 
comply  with  Order  No.  636  if  other  shippers  should 
seek  service. 

**Our  purpose  in  adding  “(i)“  is  to  recognise  that 
in  Ordm  No.  636-A,  we  acknowledged  that  there 
may  be  some  isolated  markets  that  are  not 
sufficiently  competitive  to  support  a  finding  that  a 
particular  pipeline  lacks  significant  market  power. 

”  56  FERC  1 31,365  (1992). 
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This  proceeding  solely  concerns  the 
Coounissioa's  efi^  to  pnxnulgate  a 
rule  of  general  applicaUlity.  Affiliated’s 
request  %vith  respect  to  its  speciBc 
meeting  authorization  exceeds  the 
scope  of  this  rulemaking.  We  will 
address  individual  cases  as  they  arise  to 
the  extent  necessary  to  prevent 
hardship. 

Limited  Jurisdiction  Certificates 

Section  284.402(a)  of  the  proposed 
regulations  provides  that  “{a]  blanket 
certificate  hnued  under  subpart  L  is  a 
certificate  of  limited  jurisdiction  which 
will  not  siibject  the  certificate  holder  to 
any  other  regulation  under  the  Natural 
G«ks  Act  jurisdiction  of  the  Commission 
by  virtue  of  transactions  under  the 
certificate.”  The  Independent  Petroleum 
Association  of  America  (IPAA)  states 
that  the  NOPR  did  ”not  articulate  any 
legal  theory  or  foctual  basis  for  such  a 
limited  exercise  of  jurisdiction.”  IPAA's 
contention  is  that  the  final  rule  conflicts 
with  the  statutory  mandates  under 
sections  1(b)  and  1(c)  [Hinshaw 
Exemption]  of  the  NGA.^  The 
Commissim  disagrees. 

Historically,  the  Commission  has 
interpreted  its  statutory  authority  to 
include  the  issuance  of  limited 
jurisdiction  cwtificates.  The 
Commission  has  consistently  recognized 
that  an  individual  company  can  be 
engaged  in  both  jurisdictional  and 
nonjurisdictional  activities.^  As  far 
back  as  Order  No.  2.  the  Commission 
allowed  intrastate  pipelines  to 
participate  in  the  Order  No.  533 
program  involving  the  transportation  of 
direct  sale  gas  to  high  priority  users.  In 
that  order  we  stated: 

(plarticipatioa  by  an  intrastate  pipeline  in  a 
533  transaction  hivolves  it  in  interstate 
transportation  which  is  a  jurisdictional 
activity.  In  order  to  encourage  intrastate 
pipelines  to  participate  in  533  arrangements, 
the  Commission  will  assert  only  a  limited 
claim  of  jurisdiction  over  participating 
intrastate  pipelines.^ 

In  Order  No.  43&-A,  we  stated  that 
“section  7(c)  certificates  are  available  to 


Section  t(b)  of  the  NGA  provides  in  i^evant 
part  that  the  provisions  of  the  Act  shall  apply  to 
“the  sale  in  interstate  conunerce  of  natnr^  gas  for 
resale."  Section  1(c)  provides  in  relevant  part  that 
the  “Act  shall  not  apply  to  any  person  engaged  in 
.  .  .  the  tianspoitatian  in  intersitale  commerce  or 
the  sale  in  interstate  commerce  for  resale,  of  natural 
gas  received  by  such  person  from  another  person 
withio  or  at  th«  boundary  of  a  State  if  all  the  natural 
gas  so  received  is  ultimately  consumed  within  such 
State." 

Providence  Gas  Company  and  Prov  Energy 
InvestmenU,  Ltd.  at  57  FERC 1  61,102  (1091); 
Associated  Natural  Gas  Co.  et  al,  43  FERC  1 61 J04 
(1988). 

40  FERC  Stats,  ft  Bags..  RegulatioDS  PrsomUes 
1977-lMl  1  30,005.  at  p.  304)30  (1978).  43  Fed. 
Reg  5362  (Feb.  8, 1978). 


intrastatos  on  a  ‘limited  jurisdiction' 
basis  without  the  full  pianoply  of  NGA 
rate  cmd  service  obligations.”^* 
Similarly,  we  issued  “limited 
jurisdiction”  certificates  in  Order  No, 
451-B  Order  No.  63  and  Order  No. 
543.** 

In  issuing  limited  jurisdiction 
certificates  such  as  the  one  at  issue  in 
this  proceeding,  the  Commission's  aim. 
as  evidenced  by  the  litany  of  cases 
described  above,  has  been  to  foster 
interstate  natural  gas  throughput, 
prevent  regulatoiy  gaps,  promote 
wellhead  competition,  and  enhance 
meaningful  access  to  the  wellhead 
market,  while  maintaining  the  integrity 
of  the  Natural  C^s  Act.  We  believe  that 
the  final  rule  fulfills  these  aims.  Further, 
IPAA  offers  no  reason  why  a  more 
expansive  exercise  of  our  jurisdiction  is 
necessary,  or  why  we  should  extend  our 
regulation  to  cover  the  non- 
jurisdictional  aspects  of  these  marketers' 
business. 

The  Association  of  Texas  Intrastate 
Natural  Gas  Pipelines  (Texas  Intrastate) 
asks  the  Commission  to  clarify  that  any 
gas  in  an  intrastate  pipeline’s  system, 
including  its  system  supply,  is  eligible 
to  be  sold  under  the  blanks  certificate, 
and  that  transactions  imder  the  blanket 
certificate  will  not  subject  its 
“intrastate”  gas  to  the  Commission’s 
NGA  jurisdiction.  Consistent  with  our 
discussion  above,  that  clarification  is 
made  as  requested.*®  However,  we 
emphasize  that  this  rule  does  not 
convey  any  transportation  authority; 
therefore,  an  intrastate  pipeline  must 
acquire  authority  (e.g.,  under  N(^A 
section  311)  ta  transport  the  gas  that  is 
subject  to  the  final  rule. 


4'  Order  No.  436-A.  50  FR  52217  (Dec.  33. 1985); 
FERC  Slats,  ft  Regs..  Regulations  Preambles  1982- 
1985  1  30,675,  at  p.  31,651  (1985). 

4>  Order  No.  4S1-B.  52  FR  21669  (June  9. 1987); 
FERC  Stats,  ft  Regs.,  Regulations  Preambles  1988- 
1990  1  30,748  (1987)  (n^are  the  Commission  issued 
limited  jurisdiction  section  7(c)  certificates 
authorizing  intrastate  pipelines  to  transport  gas, 
under  certain  circumstances,  on  b^ialf  of  interstate 
pipelines  or  LDCs  served  by  interstate  pipelines). 

4»Order  No.  63, 45  FR  1872  (Jan.  9, 1980);  FERC 
Stats,  ft  Regs.,  Regulations  Preambles  1977-1981 1 
30,118  (1960)  (where  the  Commission  allowed 
"Hinshavr"  pipelines  to  apply  for  blanket  certificate 
authority  to  sell  and  transport  gas  in  interstate 
commerce  under  the  same  conditions  applicable  to 
intrastate  pipeiinet  onder  the  NGPA  section  311). 
These  regulations  rvere  recodified  in  Order  No.  436. 
See  18  CFR  284.224  (1991). 

44  Order  No.  543, 57  FR  32890  ()uly  24, 1992); 
Relations  Governiirg  Vehicular  Natural  Gas,  m 
FERC  Stats,  ft  Regs.  Preambles  f  30,948  (July  16, 
1992)  (where  the  Commission  issued  gmteric 
bienkel  certificatM  awthoriziiig  the  sale  of  vehicular 
natural  gps  for  rasala  in  inlaistatecotnmarce). 

44San  Diego  Gas  ft  Eiactric  Company  raisad  a 
similar  concern. 


Sa/es  Under  the  Pinal  Rule  vs.  Sales 
Under  Section  248.224 

Associated  Gas  Distributors  raises  the 
issue  of  whether  an  LDC/Hinshaw  may 
avail  itself  of  either  the  blanket  sales 
certificate  authority  issued  by  the  final 
rule  or  the  sales  certificate  authority 
rendered  pursuant  to  $  284.224.  Our 
re^Kmse  is  that  a  person  may  utilize 
either  provision.  Section  284.224  was 
promulgated  to  allow  Hinshaws  to  carry 
out  transactions  of  the  kind  permitted 
by  N(S*A  sections  311  and  312.  Section 
284.224  permits  Hinshaws  to  provide 
transportation  service,  make  sales,  and 
assign  contractual  rights  to  producer 
contracts.  An  example  of  where  a 
§  284.224  certificate  may  be  utilized 
which  illustrates  the  distinction 
between  the  two  types  of  sales 
authorization  is  when  an  LDC/Hinshaw 
owns  some  local  gas  production  in  its 
market  area.  The  §  284.224  certificate 
authorizes  the  Hinshaw  to  move  this 
source  of  local  supply  through  its 
system  by  displacement  with  its 
adjoining  interstate  pipeline  and  to 
engage  in  a  transaction  that  constitutes 
b(^  interstate  transportation  and  a  sale 
fur  resale  in  interstate  commerce. 
However,  this  provision  is  restrictive  in 
that  it  prescribe  volumetric  limitations, 
term  limitations,  and  rate  restrictions. 
The  final  rule,  although  not  providing 
for  transportation  authority,  permits  a 
much  more  expansive  sales  authority. 

Negotiated  Rates 

Section  284.402(al  authorizes  the 
marketing  certificide  holder  “to  make 
sales  for  resale  at  negotiated  rates.” 
Exxon  contends  that  the  (Commission 
has  failed  to  define  the  term  “market 
negotiated  rate”  and  has  not  provided 
any  objective  criteria  pursuant  to  which 
a  seller  may  demonstrate  that  the  prices 
it  receives  comply  with  this  standard. 

Any  sale  effectuated  pursuant  to  the 
marketing  certificate  issued  by  this  rule 
is  by  definition  a  sale  at  a  negotiated 
rate.  ‘The  findings  of  sales  market 
competition  that  underlie  both  Order 
No.  636  and  this  final  rule  justify  the 
negotiated  sales  rates  authorized  by 
these  rules.  In  Order  No.  63&-A,  the 
(Commission  found  that  “there  is  a 
significant  amount  of  uncommitted 
natural  gas  at  competitive  prices 
throughout  the  country.'’  **  This  finding 
of  adequate  divertible  supplies  of  gas, 
taken  together  with  the  Order  No.  636 
regime  of  full  open  access 
transportation,  led  the  (Commission  to 
find  tW  the  sale  of  gas  as  a  commodity 
will  be  sufficiently  competitive  so  as  to 
prevent  a  pipeline  from  obtaining 


44  Order  No.  638-A.  at  p.  30,814  (citing  Order  No. 
636.  at  p.  30,440). 
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market  power — a  situation  whereby  a 
pipeline  controls  prices  or  excludes 
competition.  The  same  holding  obtains 
for  other  gas  sellers  covered  by  the 
authority  granted  here.  The  competitive 
gas  commodity  market  will  lead  all  gas 
suppliers  to  charge  rates  that  are 
sensitive  to  the  gas  sales  market  and 
cognizant  of  the  variety  of  options 
available  to  the  gas  pundiasers.'*'  And  in 
a  competitive  market,  the  basis  for  the 
rate  to  he  negotiated  between  a  willing 
buyer  and  seller  is  a  commercial,  not 
regulatory,  matter.  Thus,  we  clarify  that 
any  negotiated  rate  received  in  a  sale 
under  section  284.402  falls  within  the 
amhit  of  this  rule.  This  should  address 
Exxon's  concerns.  Further,  because 
transportation  will  be  fully  imbundled 
from  sales,  gas  prices  in  the  market 
areas  should  not  be  skewed  by 
imbedded  costs. 

Access  to  Capacity 

Columbia  Gas  Transmission 
Corporation  and  Columbia  Gulf 
Transmission  Company  (Columbia  Gas) 
assert  that  Order  No.  636  and  the  final 
rule  “place  pipelines  as  merchants  at  a 
distinct  competitive  disadvantage  vis-a- 
vis  sellers  of  gas  which  are  not  interstate 
pipelines.”  To  wit,  Columbia  Gas  urges 
the  Commission  to  assure  equality 
either  by  requiring  nonpipeline 
merchants  to  transact  their  sales  where 
the  pipeline  must  unbundle  or  by 
removing  the  prohihitions  against 
pipeline  merchant  ownership  of 
downstream  pipeline  and  storage 
capacity.  ^  IPAA  makes  a  similar 
contention  in  arguing  that  a  marketer’s 
point  of  sale  should  be  at  a  market 
center  or  mainline  receipt  point. 
However,  the  focus  of  IPAA’s  concern 
relates  to  the  LDCs*  and  Hinshaw 
pipelines’  access  to  capacity. 

we  addressed  similar  comments  in 
Order  No.  636-A,  wherein  we  stated 
that  the  advantage  afforded  the 
pipelines’  competitors  in  regard  to 
obtaining  capacity  on  the  pipeline  “will 
he  minimal  and  does  not  warrant 
permitting  pipelines  to  be  capacity 
holders  and  gain  the  opportunity  to 
favor  themselves  as  gas  sellers.”^" 

As  to  IPAA’s  conunent,  we  note  that 
nothing  in  either  Order  No.  636  or  this 
final  rule  precludes  non-LDC  marketers 
from  obtaining  capacity  and  operating 
wider  the  same  terms  and  conditions  as 
LDCs  operate.  Non-LDC  marketers  have 
equal  access  to  obtaining  capacity  tnat 
is  allocated  by  the  pipeline  or  released 

Cf^  El  Paao  Natural  Gaa  Company,  M  FERC 
1 61,316,  reh'g granted  in  part,  36  FBIC 1 61,290 
(1991). 

**Por  pipeline  requirements  on  unbimdling,  see 
18  CFR  284.263. 

**  Order  No.  636-A,  at  p.  30,343. 


pursuant  to  the  pipeline’s  capacity 
release  program. 

Tenneco  bas  submitted  that,  as  a 
condition  for  their  receiving  marketing 
certificates,  LDCs  should  make  available 
to  customers  behind  their  systems  the 
LDCs’  upstream  capacity  and  should 
offer  open  access  transportation  on  their 
systems  imder  section  311.  As  a  general 
policy  matter,  the  Commission  shares 
Tenneco's  concerns.  The  Commission  is 
concerned  about  the  possibility  that  the 
marketing  certificate  authority  could 
provoke  undue  discrimination  on  the 
part  of  an  LDC  by  its  use  of  this  NGA 
certificate.  However,  the  LDC  systems 
are  regulated  by  their  respective  State 
commissions.  The  authorization  issued 
by  the  final  rule  is  subject  to  the 
Commission’s  NGA  jurisdiction  of 
interstate  transactions.  We  encourage 
State  commissions  to  promote  open 
access  transportation  at  the  state  level. 

If  a  party  believes  that  a  particular  LDC 
is  exercising  its  blanket  certificate 
authority  in  an  unduly  preferential  or 
unduly  discriminatory  manner,  that 
party  may  file  a  complaint  with  the 
Commission  and  we  will  investigate  to 
determine  whether  action  under  section 
5  of  the  NGA  is  necessary  to  modify  the 
certificate  authority  of  the  LDC  to 
remedy  the  unduly  discriminatory 
behavior. 

Buy/Sell  Arrangements 

IPAA  states  that  marketer  certificates 
issued  by  this  rule  should  exclude  sales 
made  as  a  part  of  a  buy/sell 
arrangement.  In  Order  No.  636-A,  the 
Commission  addressed  the  issue  of  buy/ 
sell  arrangements.  Therein,  we  stated 
that  such  arrangements  are  prohibited 
once  the  pipeline’s  capacity  release 
program  is  effective,  but  we 
grandfathered  such  arrangements 
existing  on  that  date  provided  they  are 
posted  on  the  electronic  bulletin  board 
for  informational  purposes.®®  Therefore, 
we  will  not  revisit  that  issue  in  this 
proceeding. 

Reporting  Requirements 

Tenneco  asserts  that  the  Commission 
cannot  waive  the  reporting  requirements 
of  section  4  of  the  NGA.  The 
Commission  has  not  required  that  an 
otherMrise  unregulated  nonpipeline 
marketer  must  make  a  filing.  There  is  no 
reason  to  do  so,  especially  in  light  of  the 
fact  that  we  are  authorizing  sales  for 
resale  at  rates  negotiated  In  a 
competitive  market  environment.  As  we 
have  stated,  “(tjhe  NGA  specifically 
envisions  that  individualized  contracts 

**’C>rdOT  No.  e36-A,  at  p.  30,569;  See  also,  El  Paao 
Natural  Gas  Company,  et  al.,  39  FERC  161,031 
(1992),  reh'g  denied  and  clarification  granted,  60 
FERC  161,117  (1992). 


will  provide  terms  and  conditions  for 
the  sale  of  gas.”  As  is  the  case  with 
pipeline  sales  certificate  issued  under 
Order  No.  636,  this  rule  returns  to 
reliance  on  individualized  contracts  to 
determine  the  price  provision.  We  will 
also  monitor  the  operation  of  the  market 
throu^  the  complaint  process. 

Both  Columbia  Gas  and  Tenneco 
argue  that  by  imposing  reporting 
requirements  on  the  pipeline  as 
merchant  and  not  on  the  nonpipeUne 
merchant  the  Commission  is  inhibiting 
the  pipeline  merchants’  ability  to 
compete  directly  with  other  gas  sellers 
due  to  the  additional  costs  associated 
with  the  pipeline  merchants’  reporting 
requirements.  Columbia  Gas  also  points 
to  the  costs  associated  with  establishing 
a  separate  sales  imit  as  adding  to  this 
disparity. 

These  arguments  fail  to  take  into 
consideration  that  all  sellers  of  gas  have 
variable  costs  associated  with  providing 
the  gas  sales  service.  Whether  the 
pipeline’s  minimal  reporting 
requirements  will,  over  the  course  of  all 
the  pipeline’s  sales  transactions,  have 
the  impact  that  the  commenters 
anticipate  is  pure  speculation. 
Ultimately,  the  effectiveness  of  any 
marketer  of  gas  is  based  on  whether  it 
can  purchase  the  lowest  priced  gas 
available  to  sell  in  the  open  market  to 
potential  customers. 

The  Energy  Policy  Act  of  1 992 

Pursuant  to  the  Energy  Policy  Act  of 

1992,  section  3  of  the  NGA  was 
amended  to  state  that: 

(b)  [wlwith  respect  to  naUiral  gas  which  is 
imported  into  the  United  States  from  a  nation 
with  which  there  is  in  effect  a  free  trade 
agreement  requiring  national  treatment  for 
trade  in  natund  gas,  and  with  respect  to 
liquefied  natural  gas — 

(1)  the  importation  of  such  natural  gas 
shall  be  treated  as  a  “first  sale”  within  the 
meaning  of  section  2(21)  of  the  Natural  Gas 
Policy  Act  of  1978. 

As  stated  above',  effective  January  1, 

1993,  all  “first  sales”  are  deregulated. 
Hence,  all  importation  of  LNG  and 
importation  of  natural  gas  subject  to  a 
free  trade  agreement  are  beyond  the 
Commission’s  jurisdiction.®*  Westcoast 
Energy  Marketing  Ltd.,  Westcoast 

Order  No.  636-A,  at  p.  30,613  (dting  United 
Gaa  Pipe  Line  Co.  v.  MoUle  Gaa  Service  Corp.,  330 
U.S.  332  (1933)). 

■>The  United  Statea  and  Canada  are  partlea  to  the 
United  Statea-Canada  Free  Trade  AgreemenL  Free- 
trade  agreement,  vrith  exchangee  of  leltara.  Signed 
at  Ottawa,  Waahington  and  Palm  Springe  December 
22  and  23, 1967  and  )anuary  2. 1988;  entered  into 

force  lanuary  1, 1989. _ ^U.S.T. _ ,  27  LL.M. 

281,  implemented  by  United  Statea-Canada  Free 
Tra^  Agreonent  Implementatitm  Act  of  1966,  Pub. 
L.  No.  100-449, 102  StaL  1831,  as  amended,  103 
Stat.  1833. 
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Resources  Inc.,  and  Canadian 
Hydrocarbons  Maibeting  (U.S.)  Inc. 
(Westcoast  Marketing)  are  affiliated  with 
Centra  Minnesota  Pipeline  which 
imports  gas  via  NGA  section  3  facilities. 
In  Inter^ty  Minnesota  Pipelines. 
the  Commission  determined  that  Centra 
Minnesota  is  not  a  "natural  gas 
company"  within  the  meaning  of  the 
NGA.  Nevertheless,  Westcoast 
Marketing  is  concerned  that  because  the 
Commission  exercised  its  discretion 
under  section  3  to  apply  the  equivalent 
of  section  7  certificate  requirements, 
that  Centra  Minnesota  is  considered  a 
non-open  access  affiliated  pipeline.  For 
the  purposes  of  this  rule,  we  do  not 
deem  Centra  Minnesota  to  be  such. 
Irrespective  of  this  finding,  we  note  that 
to  the  extent  that  Westcoast  Marketing 
purchases  and  imports  Canadian  gas, 
the  sale  would  constitute  a  "first  sale” 
under  the  Energy  Policy  Act  and  would, 
therefore,  be  deregulate  under  the 
NGPA.« 

IV.  Environmental  Analysis 

Commission  regulations  require  that 

an  Environmental  Assessment  or  an 
Environmental  Impact  Statement  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  human  environment.^^  The 
Commission  has  categorically  excluded 
certain  actions  from  these  requirements 
as  not  having  a  significant  effect  on  the 
human  environment.^  The  subject 
action  here  will  not  have  a  significant 
adverse  impact  on  the  humcui 
environment  and  falls  within  the 
categorical  exemption  provided  in  the 
Commission’s  regulations  for  sales  of 
natural  gas  that  require  no  construction 
of  facilities.”'  Therefore,  an 
environmental  assessment  is 
unnecessary  and  was  not  prepared  in 
this  rulemaking. 

V.  Regulatory  Flexibility  Af:t 
Certification 

The  Commission  certifies,  pursuant  to 
the  Re^latory  Flexibility  Act  (RFA), 
that  this  blan^t  marketer  certificate 
rule  will  not  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities.”  The  RFA  is 
intended  to  ensure  careful  and  informed 
agency  consideration  of  rules  that  may 


29  FEXC 1 61.105  (1964). 

See  commeot  by  Pacific  Gas  Transmission 
Company  at  n.  3. 

**  Order  No.  466,  Regulations  Implementing  the 
National  Environmental  Policy  Act.  52  FR  47697 
(Dec.  17. 1987).  FERC  SteU.  ft  Regs.  1 30,783, 
codified  at  18  CFR  part  380. 

»« 16  CFR  380.4. 

18  CFR  38a4(aM27). 

®»5  U.S.C  601-612. 

»»  5  U.S.C  605(b). 


significantly  affect  small  entities  and  to 
encourage  consideration  of  alternative 
approaches  to  minimize  harm  or 
buniens  on  small  entities. 

The  Commission  does  not  believe  that 
this  rule  would  have  a  significant 
economic  impact,  within  the  meaning  of 
the  RFA.  on  a  substantial  number  of 
small  entities.  This  rule  would  (1)  issue 
blanket  certificates  to  market  gas  to  all 
persons  who  are  not  interstate  pipelines, 
thereby  reducing  costs  associated  with 
marketing  gas  and  eliminating  the  need 
for  such  persons  to  apply  for  case- 
specific  marketing  authority,  and  (2) 
would  limit  the  (jommission’s 
jurisdiction  over  the  holders  of  the 
certificates  to  the  extent  of  their  actions 
performed  pursuant  to  these 
certificates.®® 

In  view  of  the  nature  of  the  proposals, 
the  (Commission  concludes  that  there 
will  not  be  a  significant  impact  on  a 
significant  number  of  small  entities. 

VL  Information  Collection  Requirement 

The  Office  of  Management  and 
Budget’s  (OMB)  regulations  require  that 
OMB  approve  certain  information 
collection  requirements  imposed  by 
agency  rules.®*  However,  this  proposed 
rule  contains  no  information  collection 
requirements  and  therefore  is  not 
subject  to  OMB  approval. 

List  of  Subjects  in  18  CFR  Part  284 

(Continental  shelf.  Natural  gas. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
(Commission  amends  part  284,  chapter  I, 
title  18,  Code  of  Federal  Regulations,  as 
set  forth  below. 

By  the  (Commission. 

Lois  D.  Cashell, 

Secretary. 

PART  284-CERTAlN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POUCY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  part  284 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C,  71 7-71 7w.  3301- 
3432;  42  U.S.C.  7101-7352;  43  U.S.C.  1331- 
1356. 


See  comment  by  U.S.  Small  BusineM 
AdmiaUtretioa  (SBA).  The  SBA,  although 
supportive  of  the  final  role,  was  concerned  that  the 
Commission  did  not  go  br  enough  in  stating  why 
it  certified  the  propo^  rule  under  the  RFA.  We 
believe  the  final  rule  provides  sufficient  support  for 
our  position  that  the  final  rule  vdll  stimulate  the 
spot  market  of  gas  sales  and  reduce  the  costs 
associated  with  such  activity. 

•’  5  CFR  part  1320. 


2.  In  part  284,  subpart  L  is  added  to 
read  as  follows: 

Subpart  L— Certain  Salaa  for  Raaala  by 
Norvinteratata  PIpalinaa 

Sec. 

264.401  Definitions. 

284.402  Blanket  marketing  certificates. 

Subpart  L— Certdn  Salas  for  Raaala  by 
Non-Intarstata  Pipallnaa 

1284.401  DafinMona. 

Affiliated  marketer.  For  purposes  of 
this  subpait,  an  “affiliated  marketer”  is 
a  person  engaged  in  the  “marketing”  of 
natural  gas  that  is  an  “affiliate”  of  an 
interstate  pipeline  as  those  terms  are 
defined  in  §  161.2  of  this  chapter. 

1264.402  Biankat  marketing  oarttficataa. 

(a)  Authorization.  Any  person  who  is 
not  an  interstate  pipeline  is  granted  a 
blanket  certificate  of  public  convenience 
and  necessity  pursuant  to  section  7  of 
the  Natural  (kis  Act  authorizing  the 
certificate  holder  to  make  sales  for 
resale  at  negotiated  rates  in  interstate 
commerce  of  any  category  of  gas  that  is 
subject  to  the  Commission’s  Natural  Gas 
Act  jurisdiction.  A  blanket  certificate 
issued  under  Subpart  L  is  a  certificate 
of  limited  jurisdiction  which  will  not 
subject  the  certificate  holder  to  any 
other  regulation  under  the  Natural  (Os 
Act  jurisdiction  of  the  Commission  by 
virtue  of  transactions  under  the 
certificate. 

(b)  The  authorization  granted  in 
paragraph  (a)  of  this  section  will  become 
effective  on  January  7, 1993  except  as 
otherwise  provided  in  paragraph  (c)  of 
this  section. 

(c) (1)  The  authorization  granted  in 
paragraph  (a)  of  this  section  will  become 
effective  for  an  affiliated  marketer  with 
respect  to  transactions  involving 
affiliated  ^pelines  when: 

(1)  An  aifiiiated  pipeline  receives  its 
blanket  certificate  pursuant  to  $  284.284, 

(ii)  A  transportauon-only  affiliated 
pipeline’s  compliance  filing  under 

§  284.14(b)  is  approved  by  the 
commission,  or 

(iii)  As  of  the  date  of  an  order  by  the 
(Ommission  terminating  the  affiliated 
pipeline’s  RS  proceeding.  RS 
proceedings  terminated  prior  to  the 
issuance  of  the  final  rule  are  deemed 
terminated  on  the  effective  date  of  this 
rule. 

(2)  Should  a  marketer  be  affiliated 
with  more  than  one  pipeline,  the 
authorization  granted  in  paragraph  (a)  of 
this  section  will  not  be  effective  for 
transactions  involving  other  affiliated 
interstate  pipelines  until  such  other 
pipelines’  meet  the  criteria  set  forth  in 
paragraph  (c)(1)  of  this  section.  The 
authorization  granted  in  paragraph  (a)  of 
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this  section  is  not  extended  to  affiliates 
of  persons  who  transport  gas  in 
interstate  commerce  and  who  do  not 
have  a  tariff  on  file  with  the 
Commission  under  part  284  of  this 
subchapter  with  respect  to  transactions 
involving  that  person. 

(d)  Abandonment  of  the  sales  service 
authorized  in  paragraph  (a)  of  this 
section  is  authorize  pursuant  to  secticm 
7(b)  of  the  Natural  Gas  Act  upon  the 
expiration  of  the  contractual  term  or 
upon  termination  of  each  individual 
sales  arrangement. 

Note:  This  list  of  commentan  will  not  be 
published  la  the  Code  of  Federal 
Regulations. 

Commeniers 

Dodiet  No.  RM92-»-0G0 

Affiliated  Natural  Gas  Marketers 
Association. 

Associated  Gas  Distributors. 

Association  of  Texas  Intrastate  Natural 
Gas  Pipelines. 

Citrus  bidnstrial  Sales  Company,  Inc., 
Qtrus  Marketing,  Inc.,  and  Citrus 
Trading  Corporation. 

CNG  Producing  Company  and  OXY 
USA.  Inc. 

Columbia  Gas  Transmission  Corporation 
and  Columbia  Gulf  Transmission 
Company. 

East  Tennessee  Group. 

Enron  Ges  Swvices  Corporation. 

Enserch  Ges  Company. 

Equitable  Resources  Marketing 
Company. 

Exxon  Corporation. 

Hadson  Gas  Systems.  Inc. 

Independent  Petroleum  Association  of 
America. 

Indiana  Gas  Company.  Inc. 
lowa-Illinois  Gas  and  Electric  Company. 
JMC  Projects. 

KCS  Energy  Management  Services,  Inc. 
National  Fuel  Gas  Distribution 
Corporation. 

National  Fuel  Resources,  Inc. 

Natural  Gas  Supply  Association. 

Niagara  Mohawk  Power  Corporation. 
Noilheast  Energy  Associates  and  North 
Jersey  Energy  Associates. 

Northern  Indiana  Public  Service 
Company. 

O  &  R  ^ergy,  Inc. 

Pacific  Gas  Transmission  Company. 
Peoples  Gas  Light  and  Coke  Company 
and  North  Shore  Gas  Company. 
Phillips  Petroleum  Company.  Phillips 
Gas  Marketing  Company,  Phillips 
Texas  Border  Pipeline  Company, 
Phillips  Gas  Pipeline  Company,  and- 
GPM  Gas  Corporation. 

Southern  California  Gas  Company. 
Tenneco  Gas. 

Texaco  Gas  Marketing  Inc. 

Texas  Intrastate  Natural  Gas  Pipelines. 


United  Distribution  Companies. 

United  States  Small  Business 
Administration. 

Washington  Energy  Exploration.  lnc.« 
and  Washington  Energy  Marketing, 

Inc. 

Westcoast  Energy  Marketing  Ltd., 
Westcoast  Resources  Inc.,  and 
Canadian  Hydrocarbons  Marketing 
(U.S.)  Inc. 

Wisconsin  Distributor  Group. 

Yankee  Ges  Services  Company. 

[FR  Doc.  82-29540  Fited  12-7-02;  8:45  am] 
BNJJNQ  CODE  STIT-W-II 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 
(DockM  No.  82F-0295] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Hunaen 
Consumption;  Acesuifame  Potassium 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUIMNARV:  The  Food  and  Drug 
Administration  (FDA)  ia  ammding  the 
food  additive  relations  to  provi^  for 
the  additional  safe  use  of  acesuifame 
potassium  in  confectionery.  This  action 
is  in  response  to  a  petition  filed  by 
American  Ifoechst  Cmp. 

DATES:  Effective  December  8, 1992; 
written  (Ejections  and  requests  for  a 
hearing  by  January  7, 1993. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Bran(±  (Iff  A— 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  iNFORIMTION  CONTACT: 

Laura  M.  Tarantino,  Cento*  for  Food 
Safety  and  Applied  Nutrition  (Hiff- 
333),  Food  and  Drug  Administration, 

200  C  St.  SW.,  Washington,  DC  20204, 
202-254-9523. 

SUPPLEMENTARY  MFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
October  15, 1982  (47  FR  46139),  FDA 
announced  that  a  food  additive  petition 
(FAP  2A3659)  bad  been  filed  by 
American  Hoechst  Corp.  (now  Hoechst 
Celanese  Corp.),  Rte.  202-206  North, 
Somerville.  NJ  08876,  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  acesuifame 
potassium  (potassium  salt  of  B-methyl- 
l,2,3-oxBthiazine-4(3H)-<me-2,2-dioxide) 
as  a  nonnutritive  sweetener. 

In  response  to  the  American  Hoeedist 
Corp.  petition,  in  the  Federal  Regiatar  of 


July  28, 1988  (53  FR  28379),  FDA  issued 
a  final  rule  permitting  the  um  of 
acesuifame  poUasium  as  a  nonnutxitive 
sweetener.  This  zegulatioB  allows  the 
use  of  the  additive  as  a  tabletop 
sweetener  and  as  an  ingredient  in 
chewing  gum,  and  in  dry  bases  for 
beverages,  instant  coffee  and  tea, 
gelatins,  puddings,  pudding  desserts, 
and  dai^  product  analogs,  and  is 
codified  at  21  CFR  172.800.  Objections 
and  requests  for  a  stay  of  effective  date 
and  for  a  hearing  were  received  in 
response  to  the  July  28, 1988,  final  rule. 
FDA  responded  to  the  objections  and 
denied  the  requests  for  a  stay  and  for  a 
homing  in  a  final  rule  publidied  in  the 
Feder^  Register  of  February  27, 1992 
(57  FR  6667). 

In  the  preamble  to  the  July  28. 1988, 
final  rule.  FDA  stated  that  the  petition 
had  requested  approval  of  the  use  of 
acesulf^e  potassium  in  confections, 
hard  candy,  and  soft  candy,  but  that 
these  uses  were  not  listed  in  that  final 
rule.  The  agency  further  explained  that, 
before  acting  on  these  uses,  FDA  needed 
to  consider  whether,  under  section 
402(d)(3l  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C 
342(d)(3)).  acesuifame  potassium  or 
other  nonnutritive  sweetenw  could  be 
listed  for  use  in  confectionery. 

Section  402(d)(3)  of  the  act  bars  the 
use  of  any  nonnutiitive  substance  in 
confectionery,  unless  the  substance  is 
used  for  some  practical  functional 
purpose  and  does  not  promote 
deception  of  the  consumer.  The  intent 
of  Congress  in  passing  section  402(d)(3) 
of  the  act  was  to  continue  a  strict 
rohibition  against  the  use  of  cheap 
Hers  or  stretchers  in  any  food, 
including  candy,  thus  prohibiting 
economic  adulteration.  FDA’s  historic 
position,  as  articulated  in  the 
Compliance  Policy  Guide  (CPC) 

7105.01,  "Confectionery — ^Use  of 
Nonnutritive  Substances  as 
Ingredients,”  had  been  that  the  use  of 
nonnutritive  artificial  swe^eners  in 
confectionmy  for  the  purpose  of  caloric 
reduction  is  not  a  practical  functional 
purpose. 

In  the  preamble  to  the  July  28, 1988, 
final  rule,  FDA  stated  that  it  was 
reexamining  its  interpretation  of  section 
402(d)(3)  of  the  act.  FDA  has 
reconsidered  this  interpretation  and  has 
concluded  that  its  view  that  the  use  of 
a  nonnutritive  artificial  sweetener  in  a 
confectionery  is  not  for  a  practical 
functional  purpose  ie  not  supportable. 
Therefore,  FDA  agrees  that  nonnutiitive 
sweeteners,  including  acesuifame 
potassiiun,  may  he  used  in 
confectionery  for  the  fiinctional  purpose 
of  sweetening.  FDA  has  revised  CPG 
7105.01,  as  announced  in  a  notice 
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published  in  the  Federal  Register  of 
September  15, 1992  (57  FR  42587).  to 
renect  this  change  in  interpretation. 

The  agency  now  concludes  that  it  is 
appropriate  to  list  the  additional 
requested  uses  of  acesulfame  potassium 
in  confectionery,  hard  candy,  and  soft 
candy.  FDA's  evaluation  of  the  data  in 
the  petition  and  other  relevant  material 
on  acesulfame  potassium  was  discussed 
in  the  preamble  to  the  July  28, 1988, 
final  rule.  In  conducting  diat  evaluation, 
the  agency  considered  &e  safety  of 
acesulfame  potassium  for  all  petitioned 
uses,  including  the  use  in  confectionery. 
Accordingly,  the  agency  now  concludes 
that  acesulfame  potassium  is  safe  for  the 
additional  uses  requested  and  that  21 
CFR  172.800(c)  should  be  amended  as 
set  forth  below.  _ 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  will  delete  horn  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  dociunents  available  for 
inspection. 

The  agency  has  previously  considered 
the  potential  environmental  effects  of  all 
the  uses  of  acesulfame  potassium 
requested  in  the  petition  submitted  by 
American  Hoechst  Corp.  including 
those  specified  in  this  action.  No 
information  or  comments  have  been 
received  that  would  affect  the  agency’s 
previous  determination  that  there  is  no  . 
significant  impact  on  the  human 
environment,  and  that  an  environmental 
impact  statement  is  not  required.  The 
agency’s  finding  of  no  significant  impact 
and  the  evidence  supporting  that 
finding,  contained  in  an  environmental 
assessment  that  has  been  supplemented 
with  current  information  submitted  by 
the  petitioner,  may  be  seen  in  the 
Dockets  Management  Branch  (address 
above)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  7, 1993,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
number^  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 


particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  nvunbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  172  is 
amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPDON 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  Secs.  201, 401. 402, 409,  701, 
706  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  341,  342,  348,  371,  376). 

2.  Section  172.800  is  amended  by 
adding  new  paragraph  (c)(7)  to  read  as 
follows: 

{ 172.800  Aceaulfame  potassium. 
***** 

(c)  *  *  * 

(7)  Confections,  hard  candy,  and  soft 
candy. 

***** 

Dated;  December  1, 1992. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  92-29634  Filed  12-7-92:  8:45  am] 
BHXiNQ  CODE 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  701 

[Secretary  of  the  Navy  Instruction  521 1.5] 

Department  of  the  Navy  Privacy  Act 
(PA)  Program 

AGENCY:  Department  of  the  Navy,  DOD. 


ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  publishing  a  system  name  change  to 
an  exempt  system  of  records  at  32  CFR 
part  701.119.  The  system  of  records  was 
previouslv  amended  on  September  16. 
1992,  at  57  FR  42745. 

EFFECTIVE  DATE:  December  8, 1992. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Gwendolvn  Aitken  at  (703)  614-2004  or 
DSN  224^2004. 

SUPPLEMENTARY  INFORMATION:  Executive 
Order  12291.  The  Director, 
Administration  and  Management.  Office 
of  the  Secretary  of  Defense  has 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  is  not  a  major 
rule.  Analysis  of  the  rule  indicates  that 
it  does  not  have  an  annual  efiect  on  the 
economy  of  $100  million  or  more;  does 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions:  and  does  not  have  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
or  innovation. 

Regulatory  Flexibility  Act  of  1980.  The 
Director.  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense  does 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reducticm  Act.  The 
Director,  Administration  and 
Management.  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense 
imposes  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a. 
known  as  the  Privacy  Act  of  1974. 

List  of  Subjects  in  32  CFR  Pari  701 

Privacy 

For  reasons  set  forth  in  the  preamble, 
32  CFR  part  701  is  amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  701,  subpart  G  continues  to  read  as 
follows: 

Authority:  Pub.  L  93-579,  88  Stat  1806  (5 
U.S.C  552a). 

2.  Section  701.119  is  amended  by 
revising  the  heading  of  Sysname  in 
paragraph  (h)(1)  to  read  as  follows: 

}701.119  Exempt  Navy  record  ayaloma. 
***** 
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(h)*  *  * 

(1)  *  *  * 

Sysname.  Human  Raaources  Ckoup 
Personnel  Racords. 

•  •  •  •  • 

Dated:  December  3, 1992. 

L.M.  Bynum, 

Alternate  OSD  Fadend  Register  Liaison 
Officer,  DeptatmmtofD^nae. 

[FR  Doc  92-29732  Filed  12-7-92;  8:45) 
BNXINO  cooe  M10-01-# 


DEPARTMENT  OF  TRANSPORTATION 
CoaM  Guard 
33  CFR  Part  117 
tcGoe-OB-ia;  CQoa-n-iq 

Drawbridga  Opacalion  Ragutatlona; 
Lower  Grand  River,  LA 

AGENCr:  Coast  Guard.  DOT. 

ACTXIN:  Final  rule. 

SUMMARY:  At  the  request  of  the 
Louisiana  Department  of  Transportation 
and  Development  (LDOTD),  the  Coast 
Guard  is  dianging  the  regulations 
governing  the  opmetions  of  two  pontoon 
bridges,  one  on  LA  75  and  one  on  LA 
77,  across  the  Loww  Grand  River 
(Intracoastal  Waterway,  Morgan  Gty  to 
Port  Allen,  Ahemate  Route),  mile  33.4 
and  47.0,  respectively.  LA  75  crosses  the 
waterway  at  Bayou  Sorrel  and  LA  77 
crosses  td  Bayou  Grosse  Tete,  both  in 
Iberville  Parish,  Louisiana.  These 
bridges  were  formerly  required  to  open 
on  signal.  The  requested  regulatiais 
would  permit  the  draudiridges  to  remain 
closed  to  navigation  frmn  6  aon.  to  7*.30 
a.m.  and  from  3  pjn.  to  4'.30  p.m.  on 
weekdays  only,  except  holidays,  and 
only  during  the  months  vdien  local 
schools  are  in  session.  The  primary 
purpose  of  these  regulations  is  to 
provide  school  bus  traffic  undelayed  use 
of  the  bridges  during  the  school  year. 

This  action  will  accommodate  the 
needs  of  local  school  bus  traffic  and 
should  still  provide  for  die  reasonable 
needs  of  navigation. 

EFFECTIVE  DATE:  These  regulations 
bectnne  efiecdve  on  January  7, 1993. 

FCR  FURTHER  WF0RMAT10N  CONTACT:  Mr. 
](dm  Waditer,  Bridge  Administration 
Branch,  Eighth  Coast  Guard  District, 
telephone  (504)  589-2965. 
SUPPLEMENTARY  WFORMATION:  On  }une 
22, 1992.  the  Coast  Guard  published  a 
proposed  rule  (57  FR  27719)  concerning 
the  Bayou  Son^  legulatioa.  The 
Commander.  Ei^th  Coast  Guard 
DistricL  also  pvmHshed  dm  proposal  as 
Public  Notice  No.  0(3)8-10^2  dated 


September  13, 1992.  The  Federal 
Register  gave  until  August  6, 1992.  to 
submit  comments  and  the  Pidilic  Notice 
gave  until  October  13. 1992.  to  submit 
comments. 

On  August  26. 1992,  the  Coast  Guard 
published  a  jnroposed  rule  (57  FR 
38638)  concemi^  the  Bayou  Grosse 
Tete  regulation.  'Ae  Commander, 

Eighth  Coast  (kmrd  DistricL  also 
published  the  proposal  in  ihiblic  Notice 
No.  0(3)8-10-92  dated  September  13, 
1992.  The  Federal  Ragistar  and  the 
Public  Notice  gave  until  October  13, 

1992,  to  submit  comments. 

Drafting  Information 
The  draftms  of  these  regulations  are 
Mr.  John  Wachter,  {uoiect  officer,  and 
CDR  D.G.  Dickman.  project  attorney. 

Discussion  of  Comments 

Three  letters  were  received  in 
response  to  Public  Notice  No.  CX3)8- 
10-92.  The  National  Marine  Firiimies 
Service  offered  no  objection  to  the 
proposed  Special  Reflations,  and  the 
Ibefille  Parish  School  Board  and  a 
private  individual  expressed  support  for 
the  proposals. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  imder  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034:  February  26, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  uimecessary.  The  basis  for 
this  conclusion  is  that  mariners 
requiring  the  bridge  openings  are  repeat 
users  of  the  waterway  and  si^edulij^ 
their  arrival  at  the  bridge  to  avoid  the 
regulated  periods  will  eliminate  delays 
in  their  passage  through  the  bridge. 
Additionally,  the  change  should  involve 
little  or  no  additional  expense  to  them. 
Since  the  economic  imped  of  these 
regulations  is  expected  to  be  minimal, 
the  Ckwst  Guard  certifies  that  it  will  not 
have  a  significant  economic  impad  on 
a  substantial  number  of  small  entities. 

Enviroiunent 

This  final  rulemaking  has  been 
thoroughly  reviewed  by  the  Coast  (kiard 


and  it  has  bean  delsnnined  to  bo 
categorically  excluded  from  further 
envfroiuneivlal  documentation  in 
accordarme  with  section  2S.2.g.5  trf 
National  Enviitmmental  Policy  Act, 
Commandant  Instruction  M16475.1B.  A 
Categmical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  (kxd:at. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  part 
117  ol  title  33.  Code  of  Federal 
Regulations,  is  amended  as  foUovrs: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  dtation  for  part  117 
continues  to  read  as  follows: 

AnIherNy:  33  U.SXI  499;  49  (TR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.478  is  revised  to  read 
as  follows: 

1117.471  Lower  Orawd  River. 

(a)  The  draw  of  the  LA  75  bridge,  mile 

38.4  (Alternate  Route)  at  Bayou  ^treU 
shall  open  on  signal;  except  thaL  from 
shout  August  15  to  about  June  5  (the 
school  year),  the  draw  ne^  not  Iw 
opened  from  6  ajn.  to  7:30  a.m.  and 
frum  3  p.m.  to  4:30  pan.,  Mcmday 
through  Friday  except  holidays.  The 
draw  shall  open  on  signal  el  any  time 
for  an  emergency  abo^  a  veasd. 

(b)  The  draw  ai  the  LA  77  bridge,  mile 
47.0  (Ahsmate  Route)  at  Grosee  Tete, 
shall  open  on  signal;  exc^  that,  from 
■bout  August  15  to  about  June  5  (the 
school  year),  the  (haw  ne^  not  be 
opened  from  6  a.m.  to  7:30  a.m.  and 
firom  3  p.m.  to  4:30  p.m.,  Mimday 
through  Friday  except  holidays.  The 
draw  shall  opm  on  rignal  at  any  time 
for  an  emergency  aboc^  a  vessel. 

(c)  The  draw  of  the  S997  bridge,  mile 

41.5  (Landside  Route)  at  Pigeon,  shall 
open  on  signal;  except  that,  from  10 
p.m.  to  6  aju.,  the  draw  sh^  open  on 
signal  if  at  least  four  hours  notice  is 
given.  During  the  advamed  notice 
period,  the  cLraw  shall  open  on  less  than 
foiu'  hours  notice  for  an  emergency  and 
shall  open  on  demand  should  a 
temporary  surge  in  waterway  traffic 
ofxm. 

Dated:  November  23, 1992. 

).CCaid. 

Rear  Admiral,  U.S.  Coast  Gaaid.  CaaunoiKier, 
Coast  Gaasd  DistricL 

IFR  Doc  92-29752  FBed  12-7-02;  8:45  am) 
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33  CFR  Part  117 
[0007-42-821 

Draortitkiga  OpawUlou  Ragulatlaoa; 
Atlantic  Intracoastal  Waterway, 

River  to  Savamtah  RIvar,  8C 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Fin^nila. 

SUMMARY:  At  the  request  of  the  State  of 
South  Carolina,  the  Coast  Guard  is 
changing  the  regulations  goveming  the 
operation  cd  the  Wappoo  Creek 
D^wbridge,  mile  470,  at  Charleston, 
South  Can^hia.  by  permitting  the  draw 
to  be  closed  an  additional  one-half  hour 
at  the  beginning  of  the  morning 
regulated  period  during  the  months  of 
April,  May,  October  and  November. 

This  change  is  being  made  as  a  result  of 
complaints  about  early  morning 
highway  traffic  (X)nge^on  caused  hy 
bridge  tunings  du^g  the  semiannual 
(seasonal)  migration  of  recreational 
vessels  on  the  Atlantic  Intracoastal 
Waterway.  Public  vessels  of  the  United 
States,  tugs  with  tows,  and  vessels  in  a 
situation  where  a  delay  would  endanger 
life  or  property  will  continue  to  be 
passeci  at  any  time. 

EFFECTIVE  DATE:  January  7, 1993. 

FOR  FURTHER  MFORIteTION  CONTACT:  Mr. 
Gary  R  Pruitt,  Project  Manager,  Bridge 
Secticm,  (305)  536-4103. 

SUPPLEMENTARY  MFORMATION: 

Drafting  Infonnation 

The  principal  penons  involved  in 
drafting  this  dcxniment  are  Mr.  Gary 
Pruitt,  Projac:!  Manager,  and  LT.  J 
Losego,  Project  Counsel 

Regulatory  History 

On  August  21, 1992,  the  Coast  Guard 
published  a  notice  of  pn^xised 
rulemaking  entitled  EYawbridge 
Operation  Regulations;  Atlantic 
Intrac:oastal  Waterway,  Little  River  to 
Savannah  River.  South  Cmohna  in  the 
Fedo-al  Regislar  (57  FR  37881).  The 
Coast  Guard  received  no  lettOTs 
commenting  cm  the  proposal  A  pubhc 
hearing  was  not  recpiestod  and  cme  was 
not  held. 

Background  and  Purpose 

The  purpose  of  this  change  is  to  kelp 
avoid  highway  traffic  delays  caused  by 

the  seasonal  migratiim  of  recreatim^ 
vesseb  on  the  Atlantic  Intiacoastal 
Waterway.  The  draw  preseirtly  opoas  on 
signal  exc^  that  the  draw  ne^  not 
opal  from  6:30  a.m.  to  8  aoa..  Mmaday 
through  Friday  except  federal  holidays. 
From  April  1  to  Novemba  30  from  9 
a.m.  to  4  p  jn.,  Monday  through  Friday, 


except  federal  holidayai,  tha  ^ane  naad 
not  open  except  on  t^  hour  and  the 
half-hour.  From  ^pril  1  to  November  30, 
from  9  aJB.  to  7  &m.,  Saturday, 

Sundays  and  fe(feral  holidays,  the  drew 
need  not  opm  except  on  the  hour  and 
the  half-hour. 

Hie  early  morning  vehicular 
commuter  traffic  originating  on  James 
Island  and  Johns  Isiwd  is  often  delayed 
by  bridge  c^ninga  caused  hy  the 
seasonal  migration  of  vessel  traffic  on 
the  Atlantic  Intracoastal  Waterway. 
Based  upon  a  Coast  Guard  review  of  the 
waterway  traffic  requiring  openings,  a 
determination  was  made  that  draw 
openings  for  seasonal  pleasure  craft 
between  die  hours  of  6  a.m.  and  6:30 
a.m.,  just  prior  to  the  existing  rush  hour 
closures,  adversely  impacts  movement 
of  land  transportation.  During  the  last 
two  years  the  Coast  Guard  has  issued 
temporary  reguladcma  that  extended  the 
existing  morning  closed  periods  by  one- 
half  hour  during  the  montha  of  April, 
May,  October  aid  November.  These 
temporary  regulations  will  become 
permanent  during  the  seasmial 
migration  periods  unda  this  change. 

Discussion  of  Canmnats  aid  Changes 

There  were  no  comments  received  in 
response  to  the  proposed  change.  The 
fin^  rule  is,  therefore,  unchanged  from 
the  proposed  rule  published  on  August 
21, 1992. 

Regulatory  Evaluation 

These  regulations  are  considered  to  be 
not  major  under  Executive  Order  12291 
and  n(A  significant  under  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040;  February  26, 1976).  The  Coast 
Guad  expects  the  ecmtomic  impact  of 
this  proposal  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 
We  conclude  this  because  the  rule 
exempts  tugs  with  tows. 

Small  Entkaes 

Under  the  Regulatorv  Flexil^lity  Act 
(5  U.S.C  601  et  seqX  the  Coart  Guad 
has  considoed  vdwther  this  change 
would  have  a  significant  economic 
impact  on  a  substantial  nundier  of  small 
entities.  "Small  oatitfea**  include 
independently  owned  and  operated 
small  businesses  thrt  oe  not  dominoit . 
in  their  fi^  and  that  otherwise  qiralify 
as  “small  business  concerns^  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  6321  Since  tugs  with  tows  are 
exempt  from  diis  change,  the  economic 
impart  is  expected  to  te  minimal 
Therefors,  t^  Coast  Guard  caitifies 
under  section  605(1^  that  this  final  nils 
will  not  have  a  significant  impart  on  m 
substantial  number  of  small  entities. 


CoUactkm  of  Infimnatloa 

This  change  contains  no  coUertion  of 
inforraatfon  requirements  under  the 
Paperworic  Reduction  Act  (44  U.S.C 
3501  et  seq.y. 

Federalism 

The  Coast  Guard  has  analvxed  this 
final  rule  in  aocordanGe  with  the 
principles  and  criteiia  contained  In 
Executive  Order  12612,  and  has 
determined  that  thfe  final  rule  does  nrt 
have  suffident  federalism  implications 
to  warrant  the  preparaticm  of  a 
Federalism  Assesnnent 

Environment 

The  Coast  Guard  considered  the 
environmental  impart  ol  this  final  rule 
and  concluded  that,  under  section 
2.B.2.g.(5)  of  Commandant  Instruction 
M16475.1B,  promulgation  of  operating 
requirements  or  proosdures  for 
drawbridgss  is  categosically  excluded 
from  further  enviroii  mental 
documoitrtiaii.  A  Categorical  Exclusion 
Deterndnation  is  availtu^  in  the  docket 

List  of  Subjects  in  33  CFR  Part  117 
Bridges. 

Pm  the  reasons  set  out  in  the 
preamble,  the  Coert  (krard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  autbmity  dtatkm  for  part  117 
continues  to  read  as  follows: 

Authority:  33  US.C  499;  49CFR  1.46;  33 
CFR  1.05-l(g). 

2.  In  S  117.911.  paragraph  (d)  is 
revised  to  read  as  follows: 

f117.911  Atlantic  Intracoestsl  Wetoway, 
Littia  River  to  Savannah  River. 

*  •  •  *  rt 

(d)  SR  171/700  bridge  across  Wappoo 
Q^k  Mile  470.8  at  Charleston.  The 
draw  shall  open  on  signal,  except  that 
from  April  1  to  November  30  fir^  9 
a.m.  to  4  p.m.  Monday  throu^  Friday, 
except  federal  holidays,  and  from  9  a.m. 
to  7  p.m..  on  Saturdavs,  Sundsjrs  and 
federal  b^days,  the  bridge  ne^  not 
open  except  on  the  hour  and  half-hour. 
From  June  1  to  Septembor  30  and  from 
Deceinber  1  to  Much  30  the  draw  need 
not  open  frtim  6:30  ajn.  to  9  a.m.  and 
firom  4  p.m.  to  6:30  pjn.  Mtmday 
throi^  Friday,  exc^  federal  holidays, 
and  fr^  April  1  to  Nfey  31  and  from 
Ortobu  1  to  November  30  Mondey 
through  Friday,  except  fedual  holidays, 
the  dr^  need  not  open  from  6  ajn.  to 
9  a.m.  and  from  4  p.m.  to  6:30  pjn. 

•  •  rt  9  • 
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Dated:  November  24. 1992. 

William  P.  Leahy, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 
Seventh  Coast  Guard  District 
(FR  Doc.  92-29754  Filed  12-7-92;  8:45  am] 
atuara  CODE  mio-M-ai 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  63 

[CC  Docket  Na  91-360;  FCC  92-463] 

International  Common  Carrier 
Services:  In  the  Matter  of  Regulation 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  On  October  8, 1992,  the 
Commission  adopted  a  Report  and 
Order  modifying  its  1985  btemational 
Competitive  Canier  policy  that  treats 
"foreign.owned’'  U.S.  common  carriers 
as  dominant  in  their  provision  of  all 
international  services  to  all  foreign 
markets.  Under  the  modified  policy,  the 
Commission  will  regulate  U.S. 
international  carriers,  whether  U.S.-  or 
foreign-owned.,a8  dominant  only  on 
those  routes  where  their  foreign 
affiliates  have  the  ability  to  discriminate 
against  unaffiliated  U.S.  international 
carriers  through  control  of  bottleneck 
services  and  fodlities  in  the  foreign 
market  This  action  will  provide 
significant  consmner  benefits,  relieve 
U.S.  carriers  from  unnecessary 
regulatory  burdens,  and  continue  to 
protect  U.S.  carriers  from  discrimination 
in  access  to  foreign  markets. 

EFFECTIVE  DATE:  March  8, 1993. 

FOR  FURTHER  ilFORMATION  CONTACT: 
Susan  Lee  O’Connell.  Attorney, 

Common  Carrier  Bureau,  (202)  632- 
3214,  or  Kate  Collins,  Assistant  Director, 
Office  of  International  Communications. 
(202)  632-0935. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order  adopted  October  8, 1992,  and 
released  November  6, 1992.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M  St., 
NW..Washington,  DC.  The  complete  text 
of  this  decision  also  may  be  pundiased 
finm  the  Commission’s  copy  contractor. 
Downtown  Copy  Center,  (202)  452- 
1422, 1990  M  St..  NW..  suite  640, 
Washington.  DC  20036. 


Paperwork  Reductum  Act 


Public  reporting  burden  for  the 
collections  of  information  is  estimated 
as  follows: 


Rule  secttone 

Eit  ever- 
■ge  houri 
pert*- 
•ponee 

EtL  an¬ 
nual  r»- 
aponaea 

Section  63.01  (k)  (6) _ 

.2 

24 

Section  63.01  (f)  (1H6)  — 

1.3 

312 

Section  63.01  (i)  (7)  _ 

16 

96 

Section  63.11 _ 

16 

64 

Section  63.13 - 

16 

144 

Total  Annual  Bufdan:  640. 

Fiaquency  of  Raaponaa:  On  occasion  and  ona-tkne 
Ming 

These  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collections  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to 
the  Federal  Communications 
Commission.  Records  Management 
Division,  room  416.  Paperwork 
Reduction  Project  (3060-0495). 
Washington.  I)C  20554  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (3060-0495), 
Washington.  I)C  20503. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  the  FCC’s  final  analysis  is 
as  follows; 

Need  and  Puqsose  of  This  Action 

The  Report  and  Order  adopts  a 
number  of  proposals  made  in  the  Notice 
of  Proposed  Rulemaking  to  modify  FCC 
regulation  of  U.S.  common  carriers  in 
their  provision  of  international  service. 
Under  the  modifications  adopted  by  the 
FCC,  most  U.S.  international  carriers 
will  be  classified  as  nondominant  in 
their  provision  of  international  service 
on  those  routes  where  the  carriers  do 
not  have  foreign  affiliates  with  the 
ability  to  discriminate  against 
unaffiliated  U.S.  carriers  through 
control  of  bottleneck  services  or 
facilities  on  the  foreign  end.  The  FCC 
declined  to  make  findings  concerning 
the  regulatory  status  of  particular 
carriers  in  this  proceeding.  Finally,  the 
FCC  modified  certain  section  214 
procedures  to  facilitate  the  grant  of 
resale  applications.  These  actions 
respond  to  commenters’  concerns  that 
current  policy  subjects  many  carriers  to 
undue  regulation. 


Summary  of  Issues  Raised  by  the  Public 
Comments  in  Response  to  the  Initial 
Regulatory  Flexibility  Analysis 

'There  were  no  comments  submitted 
in  response  to  the  Initial  Regulatory 
Flexibility  Analysis. 

Significant  Alternatives  Considered 

The  Notice  of  Proposed  Rulemaking 
offered  a  number  of  alternatives  for  each 
issue  raised. 

Summary  of  RepiMrt  and  Order 

’The  Report  and  Order  modifies 
current  policy  that  treats  foreign-owned 
U.S.  common  carriers  as  dominant  in 
their  provision  of  all  international 
services  to  ail  foreign  markets.  Rather 
than  focus  on  forei^  ownership  per  se. 
the  modified  policy  regulates  a  U.S. 
carrier  as  dominant  only  on  those  routes 
where  it  has  an  affiliation  with  a  foreign 
carrier  that  has  the  ability  to 
discriminate  in  favor  of  its  U.S.  affiliate 
in  the  provision  of  services  or  facilities 
used  to  terminate  U.S.  international 
traffic.  'This  modified  policy  deals  only 
with  the  manner  in  which  U.S. 
international  carriers  will  be  regulated 
once  they  obtain  authority  to  operate. 
'The  Report  and  Order  does  not  address 
the  standards  the  FCC  will  apply  in 
determining  whether  to  authorize  entry. 
The  Report  and  Order  also  does  not 
modify  the  dominant  carrier  status  for 
the  provision  of  certain  international 
services  of  AT&T.  Comsat,  or  U.S. 
carriers  that  provide  international 
service  for  non-contiguous  domestic 
points. 

To  implement  this  modified  policy, 
the  Report  and  Order  adopts  a  definition 
of  affiliation  that  focuses  on  the 
existence  of  common  control  between  a 
U.S.  and  foreign  terrier.  *rhus,  the  final 
rule  treats  a  U.S.  carrier  as  an  affiliate 
of  a  foreign  carrier  when  the  U.S.  carrier 
controls,  is  controlled  by,  or  is  under 
common  control  with  a  foreign  carrier. 
To  enforce  this  affiliation  standard,  the 
FCC  will  rely  in  the  first  instance  on  the 
submission  of  certifications  and 
ownership  information  by  applicants 
seeking  section  214  authorization  to 
provide  international  service. 

The  Report  and  Order  also  adopts  a 
fi-amewori:  to  classify  U.S.  carriers,  and 
assess  the  market  power  of  a  foreign 
carrier-affiliate.  Under  this  fi-amework, 
carriers  that  have  no  affiliation  with  a 
foreign  carrier  in  the  destination  market 
will  presumptively  be  considered 
nondominant  for  that  route;  carriers 
affiliated  with  a  foreign  carrier  that  is  a 
monopoly  in  the  destination  market  will 
presumptively  be  considered  dominant 
for  that  route;  and  carriers  affiliated 
with  a  foreign  carrier  that  is  not  a 
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monopolv  on  the  desdnatkm  route  wiQ 
receive  closer  scmtiiiy  by  the  FGC.  The 
FOC  will  place  the  bierdau  of  proof  on 
any  party  that  seeks  to  (Meat  the 
presumj^oQS  in  the  first  two  categories. 

Carriers  covered  by  the  third  category 
that  seek  to  be  regulated  as 
nondominant  bear  the  burden  el 
submitting  informatian  to  the  FCC 
sufficient  to  denunrtiate  that  their 
foreign  affiliates  lack  the  ability  to 
discriminate  against  unaffiliated  U.S. 
carriers.  The  expects  caiiieis  to 
address  the  foctCKS  tMt  rsMe  to  the 
scope  or  degree  of  their  foreign 
affiliate’s  iMtleneidi  contrcd,  soch  as: 

The  duc^ly  or  (duopoly  status  in  die 
foreign  affiuate’s  country;  and  whether 
the  affiliate  has  the  potential  to 
discrimin^  throng  such  means  as 
prefereiUial  operating  agreements, 
preferential  routing  of  traffic,  exclusive 
or  more  favorable  transiting  agreements, 
or  preferential  domestic  access  and 
interconnection  arrangements.  This  list 
is  not  intended  to  be  ^-inclusive  of  the 
factors  that  a  canrior  may  submit  in 
support  of  its  showing  or  that  a  party 
may  advancx  in  oppo^tkm.  Hius,  for 
example,  a  c:mTier  may  also  addrass 
whether  public  regulufian  can  be  relied 
upc»  efiectively  to  (xmstrain  a  fcxreign 
carrier-affiliate’s  ahihty  to  discriminate. 

The  FCC  has  additionally  determined 
to  presume  ncmdominant  a  U.S. 
intematioDal  carrier  regardless  of  any 
formgn  affiliation  oa  a  particular  route 
when  the  carrier  serves  that  route  solely 
through  the  resale  of  the  swiUdied 
services  of  a  U.S.  fadlitiea-based  cmrier 
with  which  the  reseller  is  not  affiliated. 

In  order  to  proted  against  the 
possibility  that  a  U.S.  carrier’s  foreign 
affiliate  cxiuld  successfully  levmuge  He 
foreign  market  bottleneck  into  third- 
country  markets  where  H  has  no 
bottlmieck  cxmtrol,  the  FCC  will  require 
that  section  214  applicants  with  a 
foreign  carrier-affiliate  in  any  market 
certify  in  each  application  filed  with  the 
FCC  that  they  have  not  agreed  to  accept 
special  concessions  directly  or 
indirectly  from  any  foreign  carrier  or 
administration  with  reaped  to  traffic  or 
revmiue  flows  between  the  U.S.  and  any 
destination  market  served  under  the 
authority  of  their  sectkm  214  certificates 
and  have  not  agreed  to  enter  into  sitch 
agreements  in  the  future.  “Special 
concession’’  is  defined  as  any 
arrangement  that  affects  traffic  or 
revenue  flows  to  or  from  the  U.S.  that 
is  offered  exclumvely  by  a  foreign 
carrier  m  administraticHi  to  a  particular 
U.S.  carrier  and  not  also  to  similarly 
situated  U.S.  intematfonal  carriers 
authorized  to  serve  a  given  route.  The 
certificcticm  will  be  viewed  as  an  oa- 
going  representation  to  the  CoromissioB, 


and  emrien  will  bo  iwpifred  to  infbnn 
tho  FCC  if  at  any  time  tbo 
representetkms  in  thefr  certifications  are 
no  longer  true.  FSlhuo  to  so  inform  the 
Conunission  will  be  deemed  s  material 
misreimsentaticm  to  the  Commission. 

b  response  to  the  lecpiest  of  several 
parties  the  FCC  has  determined  to 
implement  a  streamlined  grant 
procedure  for  those  unopposed  section 
214  applications,  filed  on  or  after  the 
effective  date  of  the  final  rule,  that  seek 
authority  to  resell  the  international 
switched  or  private  line  services  of 
imaffiliated  U.S.  fodlities-based 
carriers,  except  where:  (1)  A  private  line 
reseller  or  its  affiliate  owns  or  controls 
teleconununkations  foiillties  hi  the 
destination  country;  or  (2)  the  appUcant 
proposes  to  resell  fvivate  line  ae^ce  to 
a  destination  country  for  which  the  FCC 
has  not  detmmined  as  of  the  date  of 
public  notice  (d  the  resale  application 
that  equivalent  resale  Of^xirtunities 
exist  Iwtween  the  U.S.  ai^  the 
destination  country.  In  order  to  identify 
those  applications  that  cpialify  for  e 
streamlined  grant,  and  far  nondominant 
regulation,  the  final  rule  requires  that 
carriers  stdimit  certain  faiformation  with 
their  section  214  appUcations.  The  FCC 
will  place  (m  public  notice  for  30  days 
a  resale  application  that  supplies  the 
required  information  and  that  othmwise 
meets  the  reipiirements  ftx  a 
streunlined  grant.  Unless  a  formal 
opposition  is  filed,  or  unless  the  FCC 
contacts  the  applicant  in  writing  to  the 
contrary,  the  application  will  be  granted 
45  days  after  the  date  of  public  noti(». 
The  FCC  will  issue  public  notice  of  the 
grant  on  the  next  available  list  of  actiems 
taken.  Commission  issuance  of  public 
notice  of  the  grant  shall  be  deemed  the 
issuance  of  section  214  certificatiem  to 
the  applicant,  which  may  begin 
operating  on  the  46th  day. 

The  FCC  also  adopted  streamlined 
procedures  to  enable  U.S.  carriers 
currently  regulated  as  dominant 
“foreign-owned’’  carriers  to  modify  their 
regulatory  status  from  dominant  to 
nondominant  consistent  with  the 
modified  policy.  It  additionally  adopted 
a  requirement  ffiat  any  certificated 
carrier  that  is,  or  that  becomes,  affiliated 
with  a  foreign  carrier  notify  the 
Commission  within  a  specified 
timeframe  of  the  acquisition  of  siuii 
interest  and  submit  certain  information 
and  certifications  with  the  notification. 
This  information  will  assist  the 
Commission  in  detennining  whethw  a 
change  in  regulatory  status  is  warranted 
as  a  result  of  the  fore^  affiliation 
reported  by  the  carrier. 


Ordarfaig  Clauses 

Aocordin^y,  it  Is  ordered.  Pursuant  to 
47  U.8.C  sections  ISl,  154, 157, 201- 
205,  211,  214, 218-220. 303  and  403, 
that  the  regulation  of  U.S.  common 
carriers  in  their  provisiem  of 
international  se^oes  shall  be  modified 
as  set  out  above. 

It  is  farther  ordered.  That  the 
m(xlified  poli<7,  and  therolea  set  forth 
below,  regarding  regulatian  of 
intematicmal  (ximmcm  carrier  services 
shall  become  effective  ninety  days  after 
publication  in  the  Federal  Ragiriar. 

It  is  further  ordered  that  this 
proceeding  is  terminated. 

List  of  Snb^BCte  iu  47  GFR  Part  03 
Communfoatfons  common  carriers. 
Reporting  and  lecxjrdkeeping 
recjuireoimts,  Telegraph.  Telephone. 
Federal  Gmununicatkms  Commissioo. 

Donna  R.  Saarcy, 

Sflcretaiy. 

Rule  Changea 

47  CFR  part  63  is  amended  aa  follows: 

PART  63—EXTENStON  OP  LINES  AND 
DISCONTINUANCE  OF  SERVICE  BY 
CARRIERS  AND  GRANTS  OF 
RECOGNIZED  PRIVATE  OPERATING 
AGENCY  STATUS 

1.  The  authority  (Station  for  part  63 
continues  to  read  as  follows; 

Aodiorlty:  Sec.  4. 48  Stat  1066.  as 
amended  47  U.S.C  154.  Interpret  or  apply 
sec.  214, 48  Slat  1075,  as  amended;  47  U.SC 
214. 

2.  Section  63.01  is  amended  by 
adding  paragrai^s  (k)  (6)  and  (i^  to  read 
as  follows: 

163.01  Contonte  of  appMeaMofia. 

*  •  #  *  • 

(k) *  *  * 

(6)  If  proposed  facilities  are  to  be 
acquired  through  the  resale  of  the 
intOTnational  switched  or  private  line 
services  of  another  U.S.  carrier  for  the 
purpose  of  providing  intnmational 
communications  services, 

(i)  The  specific  8«rvice  and  tlw  type 
of  service  (switched  or  private  line)  that 
the  applicant  seeks  authority  to  resell; 
and 

(ii)  The  namels)  of  the  U.S.  eerrieris) 
and  the  specific  FCXI  tariffsfs)  to  be 
resold. 

***** 

(r)  A  certification  as  to  vdiether  or  not 
the  applicant  has  an  affiliation  with  a 
foreign  emrier. 

(l)  The  certification  shall  state  with 
specificity  eacdi  foreign  cxxuitry  in 
whick  the  appUcant  has  an  affiliation 
with  a  foreign  carrier.  For  pnrpoaes  of 
this  certificatian: 
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(1)  Affiliation  is  defined  to  include:  A 
controlling  interest  by  the  applicant,  or 
by  any  entity  that  directly  or  indirectly 
controls  or  is  controlled  by  it,  or  that  is 
under  direct  or  indirect  common  control 
with  it,  in  a  foreign  carrier  or  in  any 
entity  that  directly  or  indirectly  controls 
a  foreign  carrier,  or  a  controlling  interest 
in  the  applicant  by  a  foreign  carrier,  or 
by  any  entity  that  directly  or  indirectly 
controls  a  foreign  carrier. 

'  (ii)  Foreign  carrier  is  defined  as  any 
entity  that  is  authorized  within  a  foreign 
country  to  engage  in  the  provision  of 
international  telecommimications 
services  ofiered  to  the  public  in  that 
country  within  the  meaning  of  the 
International  Telecommunication 
Regulations,  see  Final  Acts  of  the  World 
Administrative  Telegraph  and 
Telephone  Conference,  Melbourne,  1988 
(WATTC-88),  Art.  1. 

(2)  In  support  of  the  required 
certification,  each  applicant  shall  also 
provide  the  name,  address,  citizenship 
and  principal  businesses  of  its  10 
percent  or  greatm'  shareholders  or  other 
equity  holders  and  identify  any 
interlocking  directorates. 

(3)  Each  applicant  that  certifies  that  it 
has  an  affiliation  %vith  a  foreign  carrier 
in  a  named  foreign  country  shall 
additionally  certify  that  the  applicant 
has  not  agreed  to  accept  special 
concessions  directly  or  indirectly  from 
any  foreign  carrier  or  administration 
with  respect  to  traffic  or  revenue  flows 
between  the  U.S.  and  any  foreign 
country  which  the  applicant  may  serve 
under  the  authority  granted  under  this 
part  and  has  not  agreisd  to  enter  into 
such  agreements  in  the  future. 

(i)  For  purposes  of  this  piaragraph,  and 
of  §§  63.11(a)(2)(iii).  63.13(a)(4).  and 
63.14,  special  concession  is  defined  as 
any  arrangement  that  affects  traffic  or 
revenue  flows  to  or  from  the  U.S.  that 

is  ofiered  exclusively  by  a  foreign 
carrier  or  administration  to  a  particular 
U.S.  international  carrier  and  not  also  to 
similarly  situated  U.S.  international 
carriers  authorized  to  serve  a  particular 
route. 

(ii)  The  special  concessions 
certification  required  by  this  paragraph 
and  by  S§63.11(a)(2)(iii)  and  63.13(a)(4) 
shall  be  viewed  as  an  ongoing 
representation  to  the  Commission,  and 
applicants/caniers  shall  immediately 
inform  the  Conunission  if  at  any  time 
the  representations  in  their 
certificatioru  are  no  longer  true.  Failure 
to  so  inform  the  Commission  will  be 
deemed  a  matmial  misrepresentation  to 
the  Commission. 

(4)  Each  applicant  that  proposes  to 
acquire  fadUfies  through  the  resale  of 
the  international  swiUmed  or  privde 
line  services  of  another  U.S.  rarrier  shall 


additionally  certify  as  to  whether  or  not 
the  applicant  has  an  affiliation  with  the 
U.S.  c^er(s)  whose  £acilities4}ased 
service(s)  the  applicant  proposes  to 
resell  (either  dir^y  or  indirectly 
throu^  the  resale  of  another  reseller’s 
service).  For  purposes  of  this  paragraph, 
affiliation  is  defined  as  in  paragraph 
(r)(l)(i)  of  this  section,  except  that  the 
phrase  “U.S.  fadlities-based 
international  carrier”  shall  be 
substituted  for  the  phrase  "foreign 
carrier.” 

(5)  Each  applicant  that  certifies  under 
this  section  t^t  it  has  an  affiliation  with 
a  foreign  carrier  and  that  proposes  to 
acquire  facilities  through  the  resale  of 
the  international  private  line  services  of 
another  U.S.  carrier  shall  additionally 
certify  as  to  whether  or  not  the  affiliated 
foreign  carrier  owns  or  controls 
telecommunications  facilities  in  the 
particular  country(ies)  to  which  the 
applicant  proposes  to  provide  service 
(i.e.,  the  destination  cotmtry(ies)).  For 
purposes  of  this  para^ph, 
telecommunications  radlities  are 
defined  as  the  underlying 
telecommunications  transport  means, 
including  interdty  and  local  access 
fadlities,  used  by  a  foreign  carrier  to 
provide  international 
telecommunications  services  ofiared  to 
the  public. 

(6)  Each  applicant  and  carrier 
authorized  to  provide  international 
communications  service  imder  this  part 
is  responsible  for  the  continuing 
accriracy  of  the  certifications  required 
by  paragraphs  (r)(4)  and  (5)  of  tffis 
section.  Whenever  the  substance  of  any 
such  certification  is  no  longer  acciunte, 
the  applicant/carrier  shall  as  promptly 
as  possible  and  in  any  event  within  30 
days  file  with  the  Sectary  in  duplicate 
a  correded  certification  referencing  the 
FCC  File  No.  under  which  the  original 
certification  was  provided.  This 
information  may  be  used  by  the 
Commission  to  determine  whether  a 
change  in  regulatory  status  may  be 
warranted  under  §  63.10. 

(7)  Each  applicant  that  certifies  that  it 
has  an  affiliation  with  a  fdeign  carrier 
in  a  named  foreign  country  and  that 
desires  to  be  regulated  as  nondominant 
for  the  provisicm  of  international 
communications  service  to  that  country 
may  provide  information  in  its 
application  filed  under  this  part  to 
demonstrate  that  its  affiliated  foreign 
carrier  does  not  have  the  ability  to 
discriminate  against  unaffiliat^  U.S. 
international  carriers  through  control  of 
bottlenedc  services  or  facilities  in  the 
named  foreign  cmmtry.  See  §  63.10, 
R^latory  Classification  of  U.S. 
International  Carriers. 


(i)  Such  a  demonstration  should 
address  the  factors  that  relate  to  the 
scope  or  degree  of  the  foreign  affiliate's 
bottleneck  control,  such  as: 

(A)  The  monopoly,  oligopoly  or 
duopoly  status  of  the  destination 
coimtry:  and 

(B)  Whether  the  foreign  affiliate  has 
the  potential  to  discriminate  against 
unaffiliated  U.S.  international  carriers 
through  such  means  as  preferential 
operating  agreements,  preferential 
routiim  of  traffic,  exclusive  or  more 
favorable  transiting  agreements,  or 
preferential  dome^c  access  and 
interconnection  arrangements. 

(ii)  Such  a  demonstration  may  also 
addi^  other  factors  the  applicant 
deems  relevant  to  its  demonstration, 
such  as  the  effectiveness  of  public 
regulation  in  the  destination  country. 

3.  Section  63.10  is  redesignated 
§  63.15  and  new  §§  63.10, 63.11, 63.12, 
63.13,  and  63.14  are  added  to  read  as 
follows: 

863.10  Regulatory  daaamcation  of  U.8. 
International  carriera. 

(a)  Unless  otherwise  determined  by 
the  Commission,  any  party  authorize 
to  provide  an  international 
communications  service  under  this  part 
shall  be  classified  as  either  dominant  or 
nondominant  for  the  provision  of 
particular  international  communications 
services  on  particular  routes  as  set  forth 
in  this  section.  The  rules  set  forth  in  this 
section  shall  also  apply  to 
determinations  of  r^ulatory  status 
pursuant  to  §§63.11  and  63.13.  For 
purposes  of  paragraph  (a)(l)-(3)  of  this 
section,  “affiliation”  and  “foreign 
carrier”  are  defined  as  set  forth  in 
§63.01(r)(l)  (i)  and  (ii),  respectively. 

(1)  A  U.S.  c^er  that  has  no 
affiliation  with  a  foreign  carrier  in  a 
particular  country  to  which  it  provides 
service  (i.e.,  a  destination  country)  will 
presumptively  be  considered 
nondominant  for  the  provision  of 
international  communications  services 
on  that  route; 

(2)  A  U.S.  carrier  that  has  or  acquires 
an  affiliation  with  a  foreign  carrier  that 
is  a  monopoly  in  a  destinatimi  country 
will  presiunptively  be  classified  as 
dominant  for  the  provision  of 
international  communications  services 
on  that  route;  and 

(3)  A  U.S.  carrier  that  has  or  acquires 
an  affiliation  with  a  foreign  carrier  that 
is  not  a  monopoly  in  a  destination 
country  and  t^  se^  to  be  regulated 
os  nondominant  on  that  route  bears  the 
burden  of  sulmritting  informaticm  to  the 
Conunissicm  sufficient  to  demonstrate 
that  its  fmeign  afiUiate  lacks  the  ability 
to  discriminate  against  unaffiliated  U.S. 
carriers  through  control  of  bottlenedc 
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services  or  fecilities  in  the  destination 
country.  Such  a  demonstration  should 
address  the  factors  that  relate  to  the 
scope  or  degree  of  the  foreign  affiliate’s 
bottleneck  control,  including  those 
listed  in  §  63.01(r)(7). 

(4)  A  carrier  that  is  authorized  under 
this  part  to  provide  to  a  particular 
destination  country  a  particular 
international  commimications  service, 
and  that  provides  such  service  solely 
throxigh  tne  resale  of  an  unaffiliated  U.S. 
facilities-based  carrier’s  international 
switched  services  (either  directly  or 
indirectly  through  the  resale  of  another 
U.S.  resale  carrier’s  international 
switched  services),  shall  presumptively 
be  classified  as  nondominant  for  the 
provision  of  the  authorized  service.  The 
existence  of  an  affiliation  with  a  U.S. 
facilities-based  international  carrier 
shall  be  assessed  in  accordance  with  the 
definition  of  affiliation  contained  in 
§  63.01(r)(l)(i),  except  that  the  phrase 
"U.S.  facilities-based  international 
carrier’’  shall  be  substituted  for  the 
phrase  "foreign  carrier.’’ 

(b)  Any  party  that  seeks  to  defeat  the 
presumptions  in  paragraphs  (a)(1),  (a)(2) 
and  (a)(4)  of  this  section  shall  bear  the 
burden  of  proof  upon  any  issue  it  raises 
as  to  the  proper  classification  of  the  U.S. 
carrier. 

§63.11  Notification  required  by  U.8. 
Intematioiwi  carriers  that  acquira  an 
affiliation  with  a  foreign  carrier. 

(a)  Any  carrier  authorized  to  provide 
international  communications  service 
under  this  part  that  is,  as  of  the  effective 
date  of  this  rule,  affiliated  with  a  foreign 
carrier,  or  that  become  affiliated  with  a 
foreign  carrier  after  the  date  its 
authorization  is  granted,  shall  notify  the 
Commission  within  ninety  days  of  Uie 
effective  date  of  this  rule,  or  within 
ninety  days  of  the  acquisition  of  such 
interest,  whichever  occurs  later.  The 
certification  shall  state  individually  the 
country  or  countries  in  which  the 
affiliated  foreign  carrier  is  authorized  to 
provide  telecommunications  services 
ofiered  to  the  public.  It  shall 
additionally  specify  which,  if  any,  of  the 
affiliated  coimtries  the  U.S.  carrier  is 
authorized  to  serve  under  this  part; 
what  services  it  is  authorized  to  provide 
to  each  such  country:  and  the  FOC  File 
No.  imder  which  e^di  such 
authorization  was  granted.  For  purposes 
of  this  section,  "affiliation"  and  "foreign 
carrier"  are  defined  as  set  forth  in 
§  63.01(r)(l)  (i)  and  (ii),  respectively. 

(1)  The  carrier  should  also  file,  where 
applicable,  a  certified  list  of  those  routes 
for  which  it  has  an  affiliation  with  a 
foreign  carrier  (as  defined  in 
§  63.01(r)(l)  (i)  and  (ii)  but  for  which  it 
provides  a  sp^fied  international 


commimications  service  solely  through 
the  resale  of  the  international  switch^ 
or  private  line  services  of  U.S.  facilities- 
based  carriers  with  which  the  resale 
carrier  does  not  have  an  affiliation.  Such 
an  affiliation  is  defined  as  in 
§  63.01(r)(l)(i),  except  that  the  phrase 
"U.S.  facilities-based  intonoational 
carrier"  shall  be  substituted  for  the 
phrase  "foreign  carrier." 

(2)  The  carrier  shall  also  submit  with 
its  notification: 

(i)  The  ownership  information  as 
required  to  be  submitted  pursuant  to 
S63.01(r)(2): 

(ii)  Where  the  carrier  serves  the 
affiliated  route  as  a  private  line  reseller, 
a  certification  as  required  to  be 
submitted  pursuant  to  $  63.01(r)(5);  and 

(iii)  A  "special  concessions” 
certification  as  required  to  be  submitted 
pursuant  to  §  63.01(r)(3). 

(3)  The  carrier  is  responsible  for  the 
continuing  accuracy  of  the  certifications 
provided  under  paragraph  (a)  of  this 
section.  Whenever  the  substance  of  any 
certification  provided  under  paragraphs 

(a)(1)  or  (a)(2)(ii)  of  this  section  is  no 
longer  accurate,  the  carrier  shall  as 
promptly  as  possible  and  in  any  event 
within  30  days  file  with  the  Secretary  in 
duplicate  a  corrected  certification 
referencing  the  FCX]  File  No.  under 
which  the  original  certification  was 
provided.  This  information  may  be  used 
by  the  Commission  to  determine 
whether  a  change  in  regulatory  status 
may  be  warranted  under  §  63.10.  The 
carrier  shall  immediately  inform  the 
Commission  if  at  any  time  the 
representations  in  the  “special 
concessions"  certification  provided 
under  paragraph  (a)(2)(iii)  of  this  section 
are  no  longer  true.  See  §  63.01(r)(3)(ii). 

(b)  Unless  the  carrier  filing  under 
paragraph  (a)  of  this  section  qualifies  for 
the  presumption  of  nondominant 
regulation  pursuant  to  §  63.10(a)(4),  it 
should  submit  the  information  specified 
in  §  63.01(r)(7)  to  retain  its 
nondominant  status  on  any  affiliated 
route. 

(c)  The  Commission  will  issue  public 
notice  of  the  submissions  made  under 
this  section  and,  if  it  deems  it  necessary, 
the  Commission  will  by  written  order  at 
any  time  before  or  after  the  submission 
of  public  comments  impose  dominant 
carrier  regulation  on  the  carrier  for  the 
affiliated  route  based  on  the  provisions 
of  §63.10. 

§63.12  Streamlined  processing  of  certain 
Intematlonel  resale  epplicetlone. 

(a)  Except  as  provided  by  paragraph 

(c)  of  this  section,  a  complete 
application  seeking  authorization  under 
this  part  to  acquire  facilities  through  the 
resale  of  the  international  switched  or 


private  line  services  of  another  U.S. 
carrier  shall  be  granted  by  the 
Commission  45  days  after  the  date  of 
public  notice  listing  the  application  as 
accepted  for  filing. 

(b)  Issuance  of  public  notice  of  the 
grant  shall  be  deemed  the  issuance  of 
section  214  certification  to  the 
applicant,  which  may  crnmnence 
operation  on  the  46th  day  after  the  date 
of  public  notice  listing  the  application 
as  accepted  for  filing,  but  only  in 
accordance^th  the  operations 
proposed  in  its  application  and  the 
rules,  regulations,  and  policies  of  the 
Commission. 

(c)  The  streamlined  processing 
procedures  provided  by  paragraphs  (a) 
and  (b)  of  this  section  sh^  not  apply 
where: 

(1)  The  applicant  has  an  affiliation, 
within  the  meaning  of  §  63.01  (r)(4),  with 
the  U.S.  facilities-based  carrier  whose 
international  switched  or  private  line 
services  the  applicant  seeks  authority  to 
resell  (either  dbrectly  or  indirectly 
throu^  the  resale  of  another  reseller’s 
services):  or 

(2)  The  applicant  seeks  authority  to 
resell  international  private  line  services 
and  a  foreign  carrier  with  which  it  has 
an  affiliation  within  the  meaning  of 

§  63.01(r)(l)  (i)  and  (ii)  owns  or  controls 
telecommunications  f^lities  in  the 
country  to  which  the  applicant  seeks 
authority  to  provide  se^ce  (j.e.,  the 
destination  country);  or 

(3)  The  applicant  seeks  authority  to 
resell  international  private  line  services 
to  a  country  for  which  the  Commission 
has  not  determined  as  of  the  date  of 
public  notice  of  the  application  that 
equivalent  resale  opportunities  exist 
b^ween  the  U.S.  and  the  destination 
coun^;  or 

(4)  Ine  application  is  formally 
opposed  witliin  the  meaning  of 
§  1.1202(e)  of  this  chapter;  or 

(5)  The  Commission  has  informed  the 
appUcant  in  writing,  within  45  days 
after  the  date  of  public  notice,  that  the 
application  is  not  eligible  for 
streamlined  processing  under  this 
section. 

(d)  Any  complete  application  that  is 
sub)^  to  paragraph  (c)  of  this  section 
will  be  acted  upon  only  by  formal 
written  order  of  the  Commission,  and 
operation  for  which  such  authorization 
is  sou^t  may  not  commence  except  in 
accordance  with  such  order. 

§63.13  StreamNned  prooeduree  for 
modifying  regulatory  ciaaaificallon  of  U.8. 
Intamational  carriora  from  dominant  to 
rtondomkiant 

(a)  Any  carrier  that  is  authorized  to 
proidde  an  international 
communications  service  under  this  part 
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and  that  was  classihed  by  the 
Commission  as  dominant  for  all 
international  routes  and  services  prior 
to  the  effective  date  of  this  rule  due  to 
the  carrier’s  foreign  ownership  may 
apply  to  modify  its  regulatory  status 
from  dominant  to  nondominant  for 
particular  routes  for  the  pro\’ision  of 
international  communications  services 
in  accordance  with  the  provisions  of 
this  section. 

(1)  Any  such  carrier  may  file  a 
certified  list  of  those  routes  it  is 
authorized  to  serve  for  which  it  does  not 
have  an  affiliation  with  a  foreign  carrier 
on  the  foreign  end.  For  purposes  of  this 
paragraph  affiliation  and  foreign  carrier 
are  defined  as  in  §63.01(r)(l)  (i)  and  (ii), 
respectively.  The  carrier  shall  file  with 
its  certified  list  the  ownership 
information  required  by  §63.0l(r)(2). 

(2)  Any  such  carrier  may  also  file  a 
certified  list  of  those  routes  for  which  it 
has  an  affiliation  with  a  foreign  carrier 
(as  defined  in  §  63.01(r)(l)  (i)  &  (ii))  but 
for  which  it  provides  a  specified 
international  communications  service 
solely  through  the  resale  of  the 
international  switched  or  private  line 
services  of  U.S.  facilities-l^sed  carriers 
with  which  the  resale  carrier  does  not 
have  an  affiliation.  Such  an  affiliation  is 
defined  as  in  §63.01(r)(l)(i),  except  that 
the  phrase  “U.S.  facilities-based 
international  carrier"  shall  be 
substituted  for  the  phrase  “foreign 
carrier.” 

(3)  Any  carrier  filing  a  certified  list 
pursuant  to  paragraph  (a)(2)  of  this 
section  that  resells  international  private 
line  services  on  a  particular  named 
route  for  the  provision  of  a  particular 
named  service  must  also  be  able  to 
certify,  and  so  certify,  that  its  foreign 
carrier-affiliate  does  not  own  or  control 
telecommunications  facilities  on  the 
foreign  end  of  the  route.  For  purposes  of 
this  paragraph,  “telecommunications 
facilities”  are  defined  as  in  §  63.0l(r)(S). 

(4)  Any  carrier  filing  a  certified  list 
pursuant  to  paragraph  (a)(2)  of  this 
section  must  also  provide  the  “special 
concessions”  certification  as  required  to 
be  submitted  pursuant  to  §  63.01(r)(3). 

(5)  Each  carrier  is  responsible  for  the 
continuing  accuracy  of  the  certifications 
provided  under  paragraph  (a)  of  this 
section.  Whenever  the  substance  of  any 
certification  provided  under  paragraphs 

(a)(2)  or  (a)(3)  of  this  section  is  no  longer 
accurate,  the  carrier  shall  as  promptly  as 
possible  and  in  any  event  within  30 
days  file  with  the  Secretary  in  duplicate 
a  corrected  certification  referencing  the 
FCC  File  No.  under  w'hich  the  original 
certification  was  provided.  This 
information  may  be  used  by  the 
Commission  to  determine  whether  a 
change  in  regulatory  status  on  a 


particular  route  may  bo  warranted  under 
§  63.10.  The  carrier  shall  immediately 
inform  the  Commission  if  at  any  time 
the  representations  in  the  “special 
concessions”  certification  provided 
under  paragraph  (a)(4)  of  this  section  are 
no  longer  true.  See  §  63.01(r)(3)(ii). 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  a  complete 
application  submitted  pursuant  to  the 
provisions  of  paragraph  (a)  of  this 
section  shall  be  granted  by  the 
Commission  45  days  after  the  date  of 
public  notice  listing  the  application  as 
accepted  for  filing,  and  the  carrier  filing 
such  application  may  begin  operating 
on  the  46th  day  in  accordance  with  the 
regulatory  status  proposed  in  its 
application  and  with  all  rules, 
regulations,  and  policies  of  the 
Commission.  The  Commission  will 
subsequently  issue  a  written  order 
ratifying  the  modification  of  the  carrier’s 
regulatory  status. 

(c)  The  streamlined  processing 
procedure  provided  by  paragraph  (b)  of 
this  section  shall  not  apply  where: 

(1)  The  application  is  formally 
opposed  within  the  meaning  of 
§  1.1202(e)  of  this  chapter;  or 

(2)  The  Commission  has  informed  the 
applicant  in  writing,  within  45  days 
after  the  date  of  public  notice,  that  the 
application  is  not  eligible  for 
streamlined  processing  under  this 
section  and  must  be  supplemented  as 
set  forth  in  paragraph  (d)  of  this  section. 

(d)  Any  party  that  desires  to  modify 
its  regulatory  status  ftom  dominant  to 
nondominant  pursuant  to  paragraph  (a) 
of  this  section,  but  that  does  not  qualify 
for  streamlined  processing  under  this 
section,  must  request  such  modification 
by  filing  a  petition  for  declaratory 
ruling,  or  by  including  .such  request  in 
an  application  filed  under  this  part 
requesting  authority  to  provide  service 
on  the  particular  route  for  which  such 
modification  is  desired.  Any  such  filing 
should  include  the  information 
specified  in  §63.01(r)(7). 

§  63.14  Prohibition  on  agreeing  to  accept 
special  concessions. 

Any  carrier  authorized  to  provide 
international  communications  service 
under  this  part  that  has  an  affiliation 
with  a  foreign  carrier  shall  be  prohibited 
from  agreeing  to  accept  special 
concessions  directly  or  indirectly  from 
any  foreign  carrier  or  administration 
with  respect  to  traffic  or  revenue  flows 
between  the  U.S.  and  any  foreign 
country  served  under  the  authority  of 
this  part  and  from  agreeing  to  enter  into 
such  agreements  in  the  future.  For 
purposes  of  this  section,  affiliation  is 
defined  as  in  §63.01(r)(l){i);/oreign 
carrier  is  defined  as  in  §63.01(r)(l)(ii); 


and  special  concession  is  defined  as  in 
§  63.01  (r)(3). 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 
[Docket  No.  920780-2180] 

Sea  Turtle  Conservation;  Shrimp 
Trawling  Requirements 
AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Turtle  excluder  device 
exemption  in  North  Carolina  restricted 
area. 

SUMMARY:  NMFS  will  continue  to  allow 
limitations  on  tow  times  as  an 
alternative  to  the  requirement  to  use 
turtle  excluder  devices  (TEDs)  by 
shrimp  trawlers  in  a  small  area  off  the 
coast  of  North  Carolina  through  January 
1,  1993.  This  area  exhibits 
intermittently  high  concentrations  of  a 
brown  alga,  [Diclyopteris  sp.),  that 
makes  trawling  with  TEDs 
impracticable.  Shrimp  inhabit  the  alga, 
and  fishermen  wish  to  harvest  the  alga 
to  catch  the  shrimp.  When  algal 
concentrations  are  high,  TEDs  may 
reduce  shrimp  retention  by  excluding  a 
large  portion  of  the  algae  and  the  shrimp 
within.  The  tow-time  alternative  allows 
fishermen  to  harvest  shrimp  more 
productively.  NMFS  will  monitor  the 
situation  to  ensure  there  is  adequate 
protection  for  sea  turtles  in  this  area 
when  tow  times  are  allowed  in  lieu  of 
TEDs,  and  to  determine  whether  algal 
concentrations  continue  to  make  TED 
use  impracticable. 

EFFECTIVE  DATE:  This  rule  is  effective 
from  December  3,  1992,  thrbugh  January 
1,  1993. 

ADDRESSES:  Dr.  Michael  Tillman,  Acting 
Director,  Office  of  Protected  Resources, 
NMFS,  1335  East-West  Highway,  Silver 
Spring,  MD  20910.  Comments  on  the 
collection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act 
should  be  directed  to  the  Office  of 
Protected  Resources,  NMFS.  1335  East- 
West  Highway.  Silver  Spring,  MD 
20910,  Attention:  Phil  VVilliams,  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  0MB,  Washington,  DC  20503, 
Attention:  Desk  Officer  for  NOAA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phil  Williams,  NMFS  National  Sea 
Turtle  Coordinator  (301/713-2322)  or 
Charles  A.  Oravetz,  Chief,  Protected 
Species  Program,  Southeast  Region. 
NMFS.  (813/893-3366). 
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Species  Program,  Southeast  Region, 
NMFS,  (813/893-3366). 

SUPPLEMENTARY  INFORMATION: 

Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973,  U.S.C.  1531  et  seq. 
(ESA).  Incidental  capture  by  shrimp 
trawlers  has  been  documented  for  nve 
species  of  sea  turtles  that  occur  in 
waters  off  of  North  Carolina.  Final  sea 
turtle  conservation  regulations  at  50  * 
CFR  parts  217  and  227,  effective 
December  1, 1992,  require  shrimp 
trawlers  25  feet  (7.6  m)  long  or  longer 
in  offshore  waters  of  the  Atlantic  Area, 
which  includes  waters  off  North 
Carolina,  to  use  approved  TEDs  in 
trawls  year  round.  Until  January  1, 

1993,  shrimp  trawlers  less  than  25  feet 
(7.6  m)  long  in  offshore  waters  of  the 
Atlantic  area  are  required  to  limit  tow 
times  to  55  minutes  or  less  from  April 
1  through  October  31;  at  other  times  of 
the  year  tows  must  be  limited  to  no 
more  than  75  minutes.  Tow  time  is 
deHned  as  the  interval  from  trawl  doors 
entering  the  water  to  trawl  doors  being 
removed  from  the  water.  Beginning 
January  1, 1993,  all  shrimp  trawlers  in 
offshore  waters  of  the  Atlantic  area  are 
required  to  use  TEDs. 

Special  Environmental  Conditions 

Interim  Rnal  rules  published  on  July 

29. 1992,  (57  FR  33452),  and  September 

8. 1992,  (57  FR  40859)  allowed 
shrimpers  to  limit  tow  times  rather  than 
use  TEDs  through  September  30, 1992, 
in  a  restricted  area  off  the  coast  of  North 
Carolina.  Actions  taken  by  NMFS  under 
the  authority  of  an  interim  final  rule 
published  September  8, 1992  (57  FR 
40861),  (57  FR  45986,  October  6, 1992, 
and  57  FR  52735,  November  5, 1992) 
allowed  the  use  of  limited  tow  times 
through  December  2, 1992.  The 
background  and  need  for  these 
exemptions  was  thoroughly  discussed 
in  the  July  29, 1992,  interim  final  rule, 
and  will  not  be  repeated  here.  NMFS’ 
continuing  review  of  the  TED 
exemption  program  in  the  North 
Carolina  restricted  area  indicates  there 
are  no  sea  turtle  mortalities  associated 
with  this  program.  Reports  of  sea  turtle 
strandings  on  beaches  adjacent  to  the 
restricted  area  show  that  one  loggerhead 
turtle  stranded  during  the  period, 
September  1-25, 1992.  No  strandings 
have  been  reported  from  the  area  during 
the  months  of  October  and  November. 
Only  five  turtles  have  been  reported 
stranded  in  the  months  of  October  and 
November  since  NMFS  began  collecting 
strandings  data  in  1980.  NMFS  and  the 
State  of  North  Carolina  have  conducted 


cooperative  enforcement  activities  and 
repprt  ^at  shrimpers  have  complied 
with  the  tow-time  restrictions.  The 
North  Carolina  Division  of  Marine 
Fisheries  (NCDMF)  has  conducted 
approximately  230  hours  of  enforcement 
effort,  and  only  one  written  warning  has 
been  issued  by  their  enforcement 
officers  since  July  29, 1992. 

Fishing  activity  in  the  restricted  area 
has  been  limited.  Forty-three  vessels 
have  registered  for  the  TED  exemption 
program,  but  daily  fishing  activity  has 
been  limited  to  a  maximum  of  15 
vessels,  with  about  3—4  vessels  being  the 
daily  average.  NMFS  placed  an  observer 
on  vessels  on  September  10,  and 
September  28,  and  November  30, 1992. 
No  turtles  were  taken  during  14 
observed  tows  that  ranged  Iwtween  18 
and  47  minutes  each.  Shrimping  was 
poor  and  bycatch  of  algae  predominated 
the  hauls,  followed  by  finfish  and  other 
crustaceans.  The  NCDMF  also  observed 
tows  on  July  26  and  September  29 
(before  the  exemption  began)  and 
verified  the  presence  of  large  amounts  of 
algae.  NCDMF  enforcement  reports 
continue  to  document  the  presence  of 
large  amounts  of  algae. 

NMFS  has  determined  that  there  is 
nothing  to  indicate  that  the 
environmental  conditions  in  the 
restricted  area  that  were  initially 
determined  to  make  TED  use 
impracticable  have  changed.  Therefore, 
the  Assistant  Administrator  for 
Fisheries,  NOAA,  (Assistant 
Administrator)  extends  the 
authorization  to  use  restricted  tow 
times,  as  an  alternative  to  the 
requirement  to  use  TEDs,  in  the  North 
Carolina  restricted  area,  acting  pursuant 
to  the  final  sea  turtle  conservation 
regulations,  codified  at  50  CFR 
227.72(e)(3)(iii),  that  became  effective 
on  December  1, 1992. 

Comments  on  the  November  5, 1992, 
Emergency  Action 

No  comments  were  received  on  the 
emergency  action. 

Sea  Turtle  Conservation  Measures 

This  action  applies  to  shrimp  trawlers 
25  feet  (7.6  m)  in  length  or  longer,  and 
beginning  on  January  1, 1993,  all  shrimp 
trawlers,  regardless  of  length,  in  a 
restricted  area  off  the  coast  of  North 
Carolina.  "The  North  Carolina  restricted 
area”  is  that  portion  of  the  offshore 
waters  between  Rich  Inlet,  North 
Carolina,  (34°17.6'N.  latitude)  and 
Brown’s  Inlet,  North  Carolina,  (34°35.7' 
N.  latitude),  the  inner  bomidary  of 
which  is  the  72  COLRECS  demarcation 
line  (Intentional  Regulations  for 
Preventing  Collisions  at  Sea,  1972)  and 


the  seaward  boundary  of  which  is  1 
nautical  mile  east  of  that  line. 

A  shrimp  trawler  utilizing  this 
authorization  must  limit  tow  times  to  no 
more  than  75  minutes  (measured  from 
the  time  trawl  doors  enter  the  water, 
until  they  are  retrieved  from  the  water). 
NMFS  does  not  anticipate  that  there 
will  be  adverse  effects  to  sea  turtles  by 
substituting  tow  times  for  TEDs  if 
shrimpers  comply  with  the  tow-time 
requirements.  'The  75-minute  tow-time 
limitation  allows  at  least  60  minutes 
bottom-time  for  trawling.  The  75-minute 
tow  time  has  also  been  determined  to 
constitute  an  acceptable  limit  for  forced 
submergence  of  sea  tiulles  in  shrimp 
trawls,  and  the  more  restricted  tow  time 
facilitates  enforcement.  *1110  National 
Academy  of  Sciences  report,  "Decline  of 
the  Sea  Turtles;  Causes  and 
Prevention,"  provided  guidance  on 
effects  of  tow  times  on  sea  turtles.  The 
report  concluded  that  bottom  times  of 
40  minutes  in  summer  months  and  60 
minutes  during  winter  months  would 
provide  protection  comparable  to  that 
afforded  by  TEDs.  Thus,  a  tow-time 
limitation  appears  to  be  an  effective 
alternative  to  mandatory  TED  use  and 
should  provide  comparable  protection 
for  sea  Arties. 

The  owner  or  operator  of  a  shrimp 
trawler  25  feet  (7.6  m)  in  length  or 
longer  trawling  in  the  North  Carolina 
restricted  area  must  register  with  the 
Director,  Southeast  Region,  NMFS,  by 
telephoning  at  813/893-3163.  The 
following  information  is  requested:  (1) 
The  name  and  official  num^r  of  the 
vessel;  (2)  the  time  and  date  of  the 
telephone  registration;  the  number  of 
the  state  permit  authorizing  fishing  in 
the  restricted  area;  (3)  a  statement  that 
the  owner  or  operator  intends  to  trawl 
in  the  North  C^olina  restricted  area 
using  the  limited  tow  times  option;  (4) 
and  the  dates  trawling  operations  in  the 
North  Carolina  restricted  area  are 
expected  to  be  conducted. 

If  required  by  the  Assistant 
Administrator,  or  his  designee,  the 
owner  and  operator  of  a  shrimp  trawler 
25  feet  (7.6  m)  in  length  or  longer 
trawling  in  the  North  Carolina  restricted 
area  must  carry  a  NMFS-approved 
observer.  The  observer  will  monitor 
compliance  with  required  conservation 
measures,  including  restricted  tow 
times,  and  resuscitation  of  captured 
turtles  in  accordance  with  50  CFR 
227.72(e)(l)(i). 

Any  person  who  does  not  comply 
with  any  requirement  in  this  action  is  in 
violation  of  the  final  regulations, 
codified  at  50  CFR  227.71(b)(3), 
effective  December  1, 1992. 
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Additional  Sea  Turtle  Conserration 
Measures:  Termination 

The  Assistant  Administrator,  at  any 
time,  may  modify  the  required 
conservation  measures  through 
notification  in  the  Federal  Register,  if 
necessary,  to  ensiue  adequate  protection 
of  endangered  and  threatened  sea 
turtles.  Under  this  procedure,  the 
Assistant  Administrator  will  impose  any 
necessary  additional  or  more  stringent 
measures,  including  requiring  more 
restrictive  tow  times  or  synchronized 
tow  times,  if  the  Assistant 
Administrator  determines  that 
conditions  do  not  make  trawling  with 
TEDs  impracticable,  that  there  is 
insufficient  compliance  with  the 
required  conservation  measures,  or  that 
compliance  cannot  be  monitored 
effectively.  Likewise,  conservation 
measures  may  be  modified  if  monitoring 
to  assess  turtle  mortality  indicates  that 
the  incidental  take  level  for  the  program 
is  approaching  the  incidental  take  level 
established  by  the  biological  opinion  for 
this  action  issued  as  a  result  of 
consultation  iinder  section  7  of  the  ESA. 
That  level  is  one  lethal  take  of  a  Kemp's 
ridley,  green,  hawksbill,  or  leatherback 
turtle;  or  two  lethal  takes  of  loggerhead 
turtles. 

The  Assistant  Administrator  will 
terminate  this  exemption  for  the  North 
Carolina  restricted  area  if  the  incidental 
take  level  is  exceeded,  if  significant  or 
unanticipated  levels  of  lethal  or  non- 
lethal  takings  ot  strandings  of  sea  turtles 
associated  with  fishing  activities  in  the 
North  Carolina  restricted  area  occur,  or 
if  conditions  do  not  make  trawling  with 
TEDs  impracticable.  NMFS  will  monitor 
algal  concentrations  regularly  in  the 
restricted  area  through  limited  observer 
coverage  and  the  testing  of  TEDs  to 
evaluate  the  need  for  continued  TED 
exemption  for  this  local  fishery.  Finally, 
the  A^istant  Administrator  may 
terminate  this  exemption  for  the  North 
Carolina  restricted  area,  if  shrimpers 


refuse  to  accept  observers  when 
requested  to  do  so  and  the  level  of 
observer  coverage  is  insufficient  to 
adequately  monitor  incidental  take.  The 
Assistant  Administrator  may  take  such 
action,  for  these  or  other  reasons,  as 
appropriate,  at  any  time.  A  notification 
will  be  published  in  the  Federal 
Register  announcing  any  additional  sea 
turtle  conservation  measures  or  the 
termination  of  the  tow-time  option  in 
the  North  Carolina  restricted  area. 

Classification 

The  Assistant  Administrator  has 
determined  that  this  action  is  necessary 
to  respond  to  an  emergency  situation  to 
allow  more  efficimt  fishing  for  shrimp, 
while  providing  adequate  protection  for 
listed  sea  turtles,  and  is  consistent  with 
the  ESA  and  other  applicable  law.  This 
action  does  not  require  a  regulatory 
impact  analysis  imder  E.O.  12291, 
because  it  is  not  a  major  rule. 

Because  neither  section  553  of  the 
Administrative  Procedure  Act  (APA) 
nor  any  other  law  requires  that  general 
notice  of  proposed  rulemaking  be 
published  for  this  action,  under  section 
603(b)  of  the  Regulatory  Fle3ubility  Act, 
an  initial  Regulatory  Flexibility 
Analysis  is  not  required. 

The  Assistant  Administrator  prepared 
an  environmental  assessment  (EA)  for 
comprehensive  sea  turtle  conservation 
regulations  on  August  19, 1992.  EAs 
were  prepared  for  the  two  previous 
interim  final  rules  (57  FR  33452,  July 
29, 1992,  and  57  FR  40859,  September 
8, 1992)  implementing  a  similar  TED 
exemption  program.  Rule-related  notice 
actions  (57  FR  45986,  October  6, 1992, 
and  57  52735,  November  5, 1992) 

continued  the  exemption  through 
December  2, 1992.  A  supplemental  EA 
prepared  for  this  action  concludes,  that 
with  specified  mitigation  measures,  the 
action  would  have  no  significant  impact 
on  the  human  environment. 

This  action  continues  a  registration 
program  that  contains  a  collection-of- 


information  requirement  subject  to  the 
Paperwork  Reduction  Act,  namely, 
requests  for  registration  to  trawl  using 
restricted  tow  times  in  lieu  of  TEDs  in 
the  North  Carolina  restricted  area.  This 
collection  has  been  approved  by  the 
Office  of  Managenaent  and  Budget 
(OMB)  under  OMB  control  number 
0648-0267. 

The  public  reporting  burden  for  this 
collection-of-infonnation  is  estimated  to 
average  7  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewring  the  collection-of-information. 
Comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection-of-infonnation,  including 
suggestions  for  reducing  this  burden, 
may  be  sent  to  NMFS  wd  OMB  (see 
ADDRESSES).  See  OMB  control  number 
0643-0267  and  related  analysis. 

The  Assistant  Administrator, 
pursuant  to  secti(Hi  553(b)(B)  of  the 
APA,  finds  there  is  good  cause  to  take 
this  action  on  an  emergency  basis  and 
that  it  is  impracticable  and  contrary  to 
the  public  interest  to  provide  notice  and 
opportunity  for  comment.  Failure  to 
implement  temporary  measures 
immediately  would  result  in  fishermen 
not  being  able  to  catch  shrimp  as 
efficiently  as  possible  in  the  North 
Carolina  restricted  area,  while  still 
protecting  endangered  and  threatened 
sea  turtles.  Because  this  action  relieves 
a  restriction  (the  requirement  to  use 
TEDs),  under  section  553(d)(1)  of  the 
APA,  this  rule  is  being  made  effective 
immediately. 

Dated:  December  2, 1992. 

Nancy  Foster, 

Acting  Deputy  Administrator  for  Fisheries. 
[FR  Doc.  92-29697  Piled  12-3-92;  11:59  am] 
BiujNO  cow  9Sio-a-« 
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This  section  of  the  FEDERAL  REGISTER 
contains  noOces  to  the  public  of  Ow  propoeed 
Issuance  of  rules  and  regulatiorrs.  The 
purpose  of  these  notices  Is  to  give  Irtterested 
persons  an  opportunity  to  peftldpete  in  the 
rule  trialdrig  prior  to  ttte  adoption  of  the  firwi 
mles. 


DEPARTMENT  OF  THE  TREASURY 
Comptroiter  of  the  Currency 

12CFRPart9 
[Docket  No.  02-24] 

Fiduciary  Powers  of  National  Banka 
and  Collective  Investment  Funds; 
Investment  of  Funds 

AGENCY:  Comptroller  of  the  Currency, 
Treasury. 

ACnON:  Withdrawal  of  proposed  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (“OCCO  is  withdrawing 
its  proposed  rulemaking  regarding  12 
CFR  part  9.  The  OCC  has  determined 
that  due  to  the  level  of  technology  now 
existing  and  the  current  practices  in  the 
banking  industry,  idle  funds  no  longer 
pose  a  meaning^l  problem  in  trust 
departments.  In  other  words,  the 
situation  that  the  proposed  revision 
addressed  has  chang^  to  such  an  extent 
that  no  further  regulatory  action  is 
needed. 

DATES:  This  withdrawal  is  effective  on 
December  8, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Eve  Robbins,  Senior  Attorney, 
Bank  Operations  and  Assets  Division, 
Office  of  the  Comptroller  of  the 
Currency,  Washington,  DC  20219  (202) 
874-4460. 

SUPPLEMENTARY  INFORMATION:  On  June 
27, 1990,  the  OCC  published  a  notice  of 
proposed  rulemaking  (55  FR  26210) 
entitled  “Fiduciary  Powers  of  National 
Banks  and  Collective  Investment  Funds; 
investment  of  Funds”  in  the  Federal 
Register.  The  proposed  rule  was 
intended  to  amend  the  OCC’s  regulation 
governing  the  exercise  of  fiduciary 
powers  by  national  banks  and  the 
investmfflit  of  idle  funds  by  bank  trust 
departments,  12  CFR  part  9. 

Specifically,  the  amendment  was 
proposed  to  revise  12  CFR  9.10(a). 

Tne  OCC  is  withdrawing  its  proposed 
rulemaking  because  it  has  determined 
that  due  to  the  level  of  technology  now 
existing  and  the  current  practices  in  the 


banking  industry,  idle  funds  no  longer 
pose  a  meaning^  problem  in  trust 
departments.  In  other  words,  the 
situation  that  the  proposed  revision 
addressed  has  chang^  to  sudi  an  extent 
that  no  further  regulatory  action  is 
needed.  Bank  trust  departments  seeking 
guidance  with  regard  to  the  investment 
of  idle  funds  can  continue  to  consult 
Banking  Bulletin  83-57,  whidi 
sufficiently  addresses  OCC’s  concerns  in 
this  area.  It  should  also  be  noted  that  the 
CXX's  examination  staff  shall  continue 
to  be  vigilant  for  potential  abuses  in 
trust  funds  management.  For  these 
reasons  the  OCC  hereby  withdraws  the 
proposed  revision,  and  12  CFR  9.10  will 
remain  unchanged. 

Dated:  September  3, 1992. 

Stephen  R.  Sletnhrink, 

Acting  Ck>mptroIIer  of  the  Currency. 

(FR  Doc.  92-29656  Filed  12-7-92;  8:45  am) 
BiUMG  coos  4«1»-3S-H 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  91-ASO-23] 

Proposed  Alteration  of  Jet  Route  J-121 
and  Establishment  of  Jet  Route  J~181; 
FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Proposed  Rule;  withdrawal. 

SUMMARY:  Hiis  action  withdraws  the 
Notice  of  Proposed  Rulemaking 
(NPRM),  Airspace  Docket  No.  91-ASO- 
23.  which  was  published  in  the  Federal 
Register  on  Maitdi  31, 1992,  (57  FR 
10846).  The  NPRM  proposed  to  alter  the 
description  of  Jet  Route  J-121  by 
extending  the  route  to  Fort  Lauderdale, 
FL,  and  to  establish  Jet  Route  J-181 
located  in  the  vicinity  of  Fort 
Lauderdale,  FL.  This  action  withdraws 
this  proposal  because  the  Biscayne  Bay, 
FL,  VOR,  which  would  have  been  in  the 
description  of  J-181,  was  destroyed  by 
Hurricane  Andrew  and  the  Fort 
Lauderdale  VOR  did  not  pass  the 
required  flight  check  to  sustain  J-121. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 


and  Procedures  Service.  Federal 
Aviation  Administration.  800 
Independence  Avmme,  SW.. 
Was^gton,  DC  20591;  telephone:  (202) 
267-9250. 

SUPPLEMENTARY  ItfORMATION:  On  March 
31, 1992,  a  Notice  of  Propoeed 
Rulemal^g  waa  published  in  the 
Federal  Register  to  amend  14  CFR  part 
71  of  the  F^eral  Aviation  Regulations 
to  alter  the  descriptian  of  J-121  by 
extending  the  route  from  Craig.  FL.  to 
Fort  Lauderdale.  FL,  and  establishing  J- 
181  from  Biscayne  ^y.  FL,  to  Colliers, 
SC,  (57  FR  10846).  However,  J-121  did 
not  pass  flight  check  and  the  Biscayne 
Bay  VOR  was  destroyed  by  Hurricane 
Andrew. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Incorporation  by 
reference.  Jet  routes. 

The  Withdrawal 

In  consideration  of  the  foregoing,  the 
Notice  of  Proposed  Rulemaking, 
Airspace  Docket  No.  91-ASO-23,  as 
published  in  the  Federal  Register  on 
March  31, 1992,  (57  FR  10846),  is 
hereby  withdrawn. 

Authority:  49  U.S.Q  app.  1348(8),  1354(a), 
1510;  B.O.10854,  24  FR  9565, 3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.66. 

Issued  in  Washington,  DC,  on  December  2, 
1992. 

Harold  W.  Becksr, 

Manager.  Airspace-Rules  and  Aerortautical 
Information  Division. 

(FR  Doc.  92-29702  Filed  12-7-92;  8:45  am) 
BRUNO  coos  4ai»-1S-ai 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[00-80-87] 

RIN  1545-AK93 

Proposed  Regulatlona— S  Corporation 
Built-in-Gain  Tax 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  docummit  contains 
proposed  reguiatums  §$11374-0 
through  1.1374-10  which  provide  rules 
on  the  tax  imposed  on  S  corporations 


57972 


Federal  Register  /  Vol.  57,  No.  236  /  Tuesday,  December  8,  1992  /  Proposed  Rules 


under  section  1374  of  the  Internal 
Revenue  Code  of  1986.  The  regulations 
provide  guidance  to  taxpayers  including 
rules  for  determining  the  amount  of 
recognized  built-in  gain  or  loss  from  an 
S  corporation's  items  of  income  and 
deduction  and  distributive  share  of 
partnership  items. 

DATES:  Written  comments  and  requests 
to  appear  (with  outlines  of  oral 
comments)  at  a  public  hearing 
scheduled  for  April  28, 1993,  must  be 
received  by  April  2, 1993.  See  notice  of 
public  hearing  published  elsewhere  in 
this  issue  of  the  Federal  Register. 
ADDRESSES:  All  submissions  should  be 
sent  to:  Internal  Revenue  Service, 
Attention:  CC:CORP:T.R  (CC:CO-80- 
87).  Room  5228,  P.O.  Box  7604,  Ben 
Franklin  Station.  Washington.  DC 
20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  regulations,  Mark  S. 
Jennings,  202-622-7530;  concerning  the 
hearing.  Michael  Slaughter,  202-622- 
6803,  (not  toll  free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  rules  for  tlie  tax  treatment  of  S 
corporations  that  were  formerly  C 
corporations  or  acquired  appreciated 
assets  of  C  corporations  in  carryover 
basis  transactions  were  substantially 
revised  by  amendments  to  section  1374 
in  sections  631-633  of  the  Tax  Reform 
Act  of  1986  (the  “1986  Act”)  (Pub.  L. 

No.  99-514),  as  amended  by  sections 
1006(e).  (f),  and  (g)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988  (the 
“1988  Act”)  (Pub.  L.  No.  100-647)  and 
sections  7811(c)  (4),  (5),  (7),  and  (8)  of 
the  Revenue  Reconciliation  Act  of  1989 
(the  “1989  Act”)  (Pub.  L.  No.  101-239). 
Section  633(b)  of  the  1986  Act  provides 
that  the  new  rules  are  applicable  to  S 
corporations  for  taxable  years  beginning 
after  December  31,  1986,  but  only  if  the 
S  election  for  the  corporation  is  made 
after  December  31. 1986. 

In  general,  section  1374,  as  amended, 
impo.ses  a  corporate-level  tax  on  an  S 
corporation’s  recognition  of  income  or 
gain  to  the  extent  that  income  or  gain 
reflects  unrealized  appreciation  in  the 
corporation  on  the  date  it  converted 
from  C  to  S  status.  Section  1374  was 
amended  as  part  of  the  legislation 
repealing  the  General  Utilities  rule, 
which  had  provided  C  corporations 
nonrecognition  treatment  on  most 
liquidating  sales  and  distributions.  See 
H.R.  Conf.  Rep.  No.  841,  99th  Cong.,  2d 
Sess..  Vol.  II.  198-207  (1986),  1986-3 
C.B.  Vol.  4, 198-207.  Specific  authority 
to  promulgate  regulations  under  section 
1374  is  provided  under  sections  1374(e) 
and  337(d). 


The  Internal  Revenue  Service  has 
issued  the  following  guidance  on  the  S 
corporation  built-in  gain  tax: 

(1)  Revenue  Ruling  86-141,  1986-2 
C.B.  151,  modified  by  Notice  88-134, 
1988-2  C.B.  559,  interpreting  certain 
section  1374  transitional  relief 
provisions. 

(2)  Announcement  86-128,  1986-51 
I.R.B.  22,  notifying  taxpayers  that  the 
section  1374  regulations  will: 

(a)  Define  the  term  “disposition  of  any 
asset"  to  include  not  only  sales  or 
exchanges  but  other  income-recognition 
events  that  effectively  dispose  of  the 
right  to  claim  or  receive  income  (See 
section  1374(d)(5)), 

(b)  Require  an  S  corporation  to  use  the 
same  inventory  accounting  method  for 
purposes  of  section  1374  that  it  uses  for 
other  tax  purposes  (See  section  1363(d)), 

(c)  Impose  a  tax  if  an  S  corporation 
disposes  of  a  built-in  gain  asset  it 
acquired  from  a  C  corporation  in  a 
carryover  basis  transaction  (See  section 
1374(d)(8)), 

(d)  Impose  a  tax  if  an  S  corporation 
disposes  of  an  exchanged  basis  asset  it 
acquired  during  the  recognition  period 
in  exchange  for  built-in  gain  assets  (See 
section  1374(d)(6)),  and 

(e)  Provide  anti-stuffing  rules  similar 
to  those  provided  in  section  336  to 
prevent  an  S  corporation’s  net 
unrealized  built-in  gain  from  being 
reduced  by  its  acquisition  of  built-in 
loss  assets  before  it  Iwcomes  an  S 
corporation. 

(3)  Notice  90-27,  1990-1  C.B.  336, 
notifying  taxpayers  that  the  section  1374 
regulations  will  impose  a  section  1374 
tax  on  an  S  corporation’s  recognition  of 
built-in  gain  reported  under  the 
installment  method  where  tlie 
installment  sale  occurred  before  or 
during  the  recognition  period  and  the 
income  from  the  sale  is  reported  during 
or  after  the  recognition  period . 

Many  requests  for  guidance  on  section 
1374  issues  have  been  received  by  the 
Treasury  Department  and  the  Internal 
Revenue  Service.  In  addition,  taxpayers 
have  expressed  reservations  about 
making  S  elections  without  knowing 
with  more  certainty  the  resulting  section 
1374  tax  consequences.  In  respon.se  to 
these  requests  and  comments,  these 
proposed  regulations  provide  guidance 
under  section  1374. 

The  proposed  section  1374 
regulations  deal  with  a  large  number  of 
complex  issues  involving  many  parts  of 
the  Internal  Revenue  Code.  The 
regulations  attempt  to  provide  guidance 
that  is  both  consistent  with  the  intent  of 
Congre.ss  in  enacting  the  amendments  to 
section  1374  and  relatively  simple  for 
taxpayers  to  understand  and  comply 
with  and  for  the  Internal  Revenue 


Service  to  administer.  The  Treasury 
Department  and  the  Internal  Revenue 
Service  encourage  public  participation 
in  the  rulemaking  process  to  achieve 
these  goals. 

Explanation  of  Provisions 
1 .  In  General 

Section  1374  imposes  a  tax  on  an  S 
corporation’s  net  recognized  built-in 
gain  during  the  10-year  period 
beginning  on  the  date  it  converts  to  S 
status  (the  “recognition  period”).  In 
general,  net  recognized  built-in  gain  for 
any  taxable  year  is  the  S  corporation’s 
taxable  income  for  that  year  determined 
as  if  it  were  a  C  corporation  and  only 
recognized  built-in  gain  and  loss  were 
taken  into  account.  However,  net 
recognized  built-in  gain  is  limited  to  the 
lesser  of  the  corporation’s  taxable 
income  for  the  year  (generally 
determined  as  if  it  were  a  C  corporation 
and  all  items  were  taken  into  account) 
and  its  net  unrealized  built-in  gain 
limitation  for  the  year  (that  is,  net 
unrealized  built-in  gain  reduced  by  net 
recognized  built-in  gain  in  prior  years  in 
the  recognition  period). 

The  Code  provides  rules  for 
determining  recognized  built-in  gain 
(and  recognized  built-in  loss)  and  for 
determining  built-in  income  (and 
deduction)  items.  With  respect  to  built- 
in  gain,  section  1374(d)(3)  provides  that 
any  gain  recognized  by  an  S  corporation 
during  the  recognition  period  is 
presumed  to  be  recognized  built-in  gain 
except  to  the  extent  the  S  corporation 
shows  that  it  did  not  hold  the  asset  on 
the  first  day  of  the  recognition  period  or 
the  asset  appreciated  since  that  day. 
Section  1374(d)(4)  provides  similar 
rules  for  built-in  loss.  The  proposed 
regulations  provide  that  the  rules  of 
sections  1374(d)  (3)  and  (4)  apply  only 
to  gain  and  loss  recognized  from  sales 
or  exchanges.  Gain  or  loss  resulting 
from  transactions  other  than  sales  or 
exchanges  is  taken  into  account  under 
the  built-in  income  (and  deduction) 
rules  as  described  in  the  next  paragraph. 

Under  .section  1374(d)(5),  any  item  of 
income  or  deduction  properly  taken  into 
account  by  an  S  corporation  during  the 
recognition  period  is  recognized  built-in 
gain  or  loss  if  the  item  is  attributable  to 
periods  before  the  recognition  period. 
Under  the  proposed  regulations,  an  S 
corporation’s  items  of  income  or 
deduction  generally  are  treated  as 
recognized  built-in  gain  or  loss  if  the 
item  would  have  been  taken  into 
account  before  the  recognition  period  by 
a  taxpayer  using  the  accrual  method. 
The  accrual  method  is  used  to 
implement  section  1374(d)(5),  because 
valuing  items  pf  income  and  deduction 
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on  the  first  day  of  the  recognition  period 
would  be  unduly  burdenscHue  both  for 
S  corporations,  many  of  which  are  small 
businesses,  and  the  Service.  The 
Treasury  Department  and  the  Internal 
Revenue  Service  intend  no  inference 
regarding  rules  they  may  adopt  in  other 
regulations,  such  as  under  sections 
382(h)(6)  and  384(c)(1)(B),  which 
contain  language  similar  to  section 
1374(d)(5). 

The  proposed  regulaticms  adopt 
special  rules  for  determining  recognized 
built-in  gain  and  loss  in  the  case  of  (1) 
positive  and  negative  income 
adjustments  under  section  481(a),  (2) 
cancellation  of  indebtedness  income 
and  bad  debt  deductions,  (3)  income 
and  deductions  reported  under  the 
completed  contract  method,  (4)  income 
from  sales  or  exchanges  reported  under 
the  installment  method,  and  (5)  the 
distributive  share  of  partnership  items 
of  income,  gain,  loss,  and  deduction. 

2.  Partnership  Interests 

The  proposed  regulations  provide 
rules  for  determining  rect^ized  built- 
in  gain  (and  loss)  when  the  S 
corporation  holds  an  interest  in  a 
partnership.  In  general,  the  proposed 
regulations  look  through  an  S 
corporation’s  partnership  interest  to 
treat  its  distributive  share  of  the 
partnership’s  items  as  recognized  buih- 
in  gain  or  loss  to  the  extent  that 
distributive  share  would  have  been 
treated  as  recognized  built-in  gain  or 
loss  had  the  items  originated  in  and 
been  taken  into  accoimt  directly  by  the 
S  corporation.  However,  the  application 
of  the  look-through  rules  generally  is 
limited  to  the  S  corporation’s  built-in 
gain  or  built-in  loss  in  its  partnership 
interest.  In  addition,  if  the  S  corporation 
disposes  of  the  partnership  interest 
during  the  recognition  period,  the 
amount  treated  as  recognized  built-in 
gain  or  loss  on  the  disposition  is 
adjusted  to  take  into  account  amounts 
treated  as  recognized  built-in  gain  or 
loss  under  the  look-through  rules.  The 
look-through  rules  do  not  apply  in  r.ases 
where  the  S  corporation  owns  an 
interest  in  the  partnership  with  a  value 
less  than  $100,000  which  represents  less 
than  a  10  percent  interest  in  the 
partnership’s  capital  and  profits.  The 
regulations  contain  a  special  rule  that 
applies  to  taxpayers,  not  otherwise 
subject  to  these  regulations,  for 
contributions  of  property  to  a 
partnership  that  have  the  effect  of 
avoiding  the  tax  imposed  under  section 
1374. 

3.  Valuation  of  Inventory 

The  fair  market  value  of  a 
corporation’s  inventory  when  it 


converts  to  S  corporation  status  is  the 
amount  a  willing  buyer  would  pay  a 
willing  seller  for  the  inventory  at  that 
time  in  a  purchase  of  all  the  assets  of  the 
corporation. 

Rev.  Proc.  77-12, 1977-1  C.B.  569, 
provides  guidance  for  valuing  inventory 
where  the  assets  of  a  business  are 
purchased  for  a  lump  sum  or  the  stock 
of  a  corporation  is  purchased  and  the 
corporation  liquidates  under  former 
section  334(b)(2).  The  Treasury 
Dep)artment  and  the  Internal  Revenue 
Service  are  considering  whether  Rev. 
Proc.  77-12  should  be  modified  to  (1) 
provide  guidance  for  valuing  inventory 
for  purposes  of  sections  336,  338, 1060, 
and  1374,  and  (2)  incorporate  the 
principles  of  relevant  case  law  such  as 
Knapp  King-Size  Corp.  v.  United  States, 
527  F.  2d  1392  (Q.  0. 1975),  and 
Zeropack  Company  v.  Commissioner, 
T.C.  Memo.  1983-652. 

The  Treasury  Department  and  the 
Internal  Revenue  Service  also  are 
considering  whether  a  rule,  such  as  the 
I  rule  described  below,  should  be 
,  provided  m  a  revenue  procedure  as  a 
.  safe  harbor  imder  whi(±  taxpayers  may 
^  determine  recognized  built-in  gain  from 
'  inventory  for  purposes  of  section  1374: 

An  S  corporation’s  recognized  built-in  gain 
from  inventory  is  equal  to  the  gross  profit 
(that  is,  gross  receipts,  less  cost  of  goods  sold 
and  direct  selling  expenses)  from  one 
inventory  turn  after  the  first  day  of  the 
recognition  pieriod  multiplied  by  a 
designated  percentage  (for  costs  that  add 
value  to  the  inventory  but  were  not  taken 
into  account  in  determining  the  inventory’s 
gross  profit).  Thus,  recognized  built-in  gain 
from  inventory  for  the  first  year  of  the 
recognition  period  is  equal  to  the  Inventory’s 
gross  profit  for  that  year  divided  by  the 
number  of  inventory  turns  in  that  year 
multiplied  by  the  designated  percentage.  The 
number  of  inventory  turns  in  the  first  year  of 
the  recognition  period  is  equal  to  the  cost  of 
goods  sold  for  that  year  divided  by  that  year’s 
opening  FIFO  value.  In  the  case  of  LIFO 
taxpayers,  no  gross  profits  from  inventory 
would  be  treated  as  recognized  built-in  gain 
until  the  taxpayer  invades  UFO  layers  in 
existence  on  the  first  day  of  the  recognition 
period. 

The  Treasury  Department  and  the 
Internal  Revenue  ^rvice  solicit 
comments  concerning  (1)  the  usefulness 
of  a  safe  harbor  rule  for  determining 
recognized  built-in  gain  firom  inventory, 
(2)  the  safe  harbor  rule  described  above, 
including  what  the  designated 
percentage  should  be  and  how  the  rule 
would  apply  to  LIFE  taxpayers,  and  (3) 
any  alternative  safe  harbor  rule 
taxpayers  may  wish  to  suggest  that  is 
relatively  simple  to  administer  and 
consistent  with  the  rule  for  valuing 
inventory  provided  in  the  propos^ 
section  1374  regulations. 


4.  Effective  Date 

These  regulations  generally  are 
proposed  to  be  elective  for  taxable 
years  ending  on  or  after  the  date  the 
regulations  ate  published  in  the  Federal 
Register  as  final  regulations,  but  only  in 
cases  where  the  return  for  the  taxable 
year  is  filed  pursuant  to  an  S  election 
made  on  or  ^er  that  date. 

Special  Analysis 

It  has  been  determined  that  the  rales 
contained  in  these  proposed  regulations 
are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analjrsis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
proposed  regulations.  'Therefore,  an 
initial  Regulatory  Impact  Analysis  is  not 
required.  Prirsuant  to  section  780S(f}  of 
the  Internal  Revenue  Code,  a  copy  of 
these  proposed  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  businesses. 

Drafting  Information 

The  principal  author  of  these 
proposed  relations  is  Mark  S. 

Jennings  of  the  Office  of  Assistant  Chief 
Counsel  (Corporate).  Internal  Revenue 
Service.  However,  other  personnel  of 
the  Internal  Revenue  Service  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  28  CFR  1.1361-1 
Through  1.1388-1 

Income  taxes.  Small  business. 
Subchapter  S  corporation.  Cooperatives. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  the  proposed 
amendments  to  26  CFR  part  1  are  as 
follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,1986 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  the 
following  citations: 

authority:  26  U.S.C  7805  •  *  • 

§§  1.1374-1  through  1.1374-10  also  Issued 
under  26  U.S.C  1374(e)  and  337(d). 

$1.1374-1  [Redesignated  M  $1.1374-11] 
Par.  2.  §  1.1374-1  is  redesignated 
§1.1374-11. 

Par.  3.  §§  1.1374-0  through  1.1374-10 
are  added  to  read  as  follows: 
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§1.1374-0  Table  of  Contents 
This  section  lists  the  major  paragraph 
headings  for 

§§1.1374-1  through  1.1374-10 
§1.1374-1  Computation  of  Tax 
§  1 . 1374-2  Net  Recognized  Built-in  Gain 

(a)  In  general. 

(b)  Allocation  rule. 

(c)  Recognized  built-in  gain  carryover. 

(d)  Trafficking  limitations. 

(e)  Example. 

5 1.1374-3  Net  Unrealized  Built-in  Gain 

(a)  In  general. 

(b)  Example. 

§  1.1374-4  Recognized  Built-in  Gain  and 
Loss 

(a)  Sales  and  exchanges. 

(b)  Items  of  income  and  deduction. 

(1)  Income  items. 

(2)  Deduction  items. 

(3)  Examples. 

(c)  Section  481  adjustments. 

(d)  Section  995(b)(2)  deemed  distributions. 

(e)  Discharge  of  indebtedness  and  bad  debts. 

(f)  Completion  of  contract. 

(^  Installment  sales. 

(1)  In  general. 

(2)  Examples. 

(h)  Partnership  interests. 

(1)  In  general. 

(2)  Limitations. 

(i)  Partnership  RBIG. 

(ii)  Partnership  RBIL. 

(3)  Disposition  of  partnership  interest. 

(4)  KBIG  and  RBIL  limitations. 

(5)  Small  partnership  interests. 

(i)  In  general. 

(ii)  Anti-abuse  rule. 

(6)  Section  704(c)  gain  or  loss. 

(7)  Disposition  of  distributed  partnership 
asset. 

(8)  Examples. 

§  1 . 1374-5  Deduction  Carryforwards 

(a)  In  general. 

(b)  Trafficking  limitations. 

(c)  Example. 

§1.1 374-6  Credits  and  Credit 
CarryfotMXtrds 

(a)  In  general. 

(b)  Modifications. 

(c)  Trafficking  limitations. 

(d)  Examples. 

§1.1374-7  Inventory 

(a)  Valuation  of  inventory. 

(b)  Identity  of  dispositions  of  inventory. 

§  1.1374-8  Section  1374(d)(8)  Transactions 

(a)  Separate  determination  of  tax. 

(b)  Taxable  income  limitation. 

§  1.1374-9  Anti-stuffing  Rules 
§  1 . 1374-1 0  Effective  Dates 

(a)  In  general.  ' ; 

(b)  Certain  transfers  to  partnerships. 

§  1.1374-1  Computation  of  tax. 

The  tax  imposed  on  the  income  of  an 
S  corporation  by  section  1374(a)  for  any 
taxable  year  during  the  recognition 


period  (as  dehned  in  section  1374(d)(7)) 
is  computed  as  follows — 

(a)  Step  One:  Determine  the  net 
recognized  built-in  gain  of  the 
corporation  for  the  taxable  year  under 
section  1374(d)(2)  and  §  1.1374-2; 

(b)  Step  Two:  Reduce  the  net 
recognized  built-in  gain  (but  not  below 
zero)  by  any  net  operating  loss  and 
capital  loss  carryforward  allowed  under 
.section  1374(b)(2)  and  §  1.1374-5; 

(c)  Step  Three:  Compute  a  tentative 
tax  by  applying  the  rate  of  tax 
determined  under  section  1374(b)(1)  to 
the  amount  determined  under  paragraph 

(b)  of  this  section; 

(d)  Step  Four:  Compute  the  final  tax 
by  reducing  the  tentative  tax  (but  not 
below  zero)  by  any  credit  allowed  under 
section  1374(b)(3)  and  §  1.1374-6. 

§  1.1374-2  Nat  racognizad  buiH-in  gain. 

(a)  In  general.  An  S  corporation’s  “net 
recognized  built-in  gain”  for  any  taxable 
year  is  the  least  of — 

(1)  Its  taxable  income  determined  by 
using  the  rules  applying  to  C 
corporations  and  considering  only  its 
recognized  built-in  gain,  recognized 
built-in  loss,  and  recognized  built-in 
gain  carryover  (“pre-limitation 
amount”); 

(2)  Its  taxable  income  determined  by 
using  the  rules  applying  to  C 
corporations  as  modified  by  section 
1375(b)(1)(B)  (the  “taxable  income 
limitation”);  and 

(3)  The  amount  by  which  its  net 
unrealized  built-in  gain  exceeds  its  net 
recognized  built-in  gain  for  all  prior 
taxable  years  (“net  unrealized  built-in 
gain  limitation”). 

(b)  Allocation  rule.  If  an  S 
corporation’s  pre-limitation  amount  for 
any  taxable  year  exceeds  its  net 
recognized  built-in  gain  for  that  year, 
the  S  corporation’s  net  recognized  built- 
in  gain  consists  of  a  ratable  portion  of 
each  item  of  income,  gain,  loss,  and 
deduction  included  in  the  pre-limitation 
amount. 

(c)  Recognized  built-in  gain  carryover. 
If  an  S  corporation’s  net  recognized 
built-in  gain  for  any  taxable  year  is 
equal  to  its  taxable  income  limitation, 
the  amount  by  which  its  pre-limitation 
amount  exceeds  the  taxable  income 
limitation  (its  “recognized  built-in  gain 
carry’over”)  is  included  in  the  pre¬ 
limitation  amount  for  the  succeeding 
taxable  year.  The  recognized  built-in 
gain  carryover  consists  of  a  ratable 
portion  of  each  item  of  income,  gain, 
loss,  and  deduction  excluded  from  net 
recognized  built-in  gain  in  the  year  the 
canyover  arose. 

(d)  Trafficking  limitations.  If  sections 
382, 383,  or  384  would  have  applied  to 
limit  the  use  of  a  C  corporation's 


recognized  built-in  loss  on  the  first  day 
of  the  recognition  period,  these  sections 
apply  to  limit  the  use  of  the  recognized 
built-in  loss  in  determining  the  S 
corporation’s  pre-limitation  amount, 
taxable  income  limitation,  and  net 
unrealized  built-in  gain  limitation. 

(e)  Example.  The  rules  of  this 
§  1.1374-2  are  illustrated  by  the 
following  example. 

Example.  General  rule.  X  is  a  calendar  year 
C  corporation  which  elects  to  become  an  S 
corporation  on  January  1, 1995.  X  has  a  net 
unrealized  built-in  gain  of  $50,000  and  no 
net  operating  loss  or  capital  loss 
carryforwards.  In  1995,  X  has  a  pre-limhation 
amount  of  $20,000,  consisting  of  ordinary 
income  of  $15,000  and  capital  gain  of  $5,000, 
a  taxable  income  limitation  of  $9,600,  and  a 
net  unrealized  built-in  gain  limitation  of 
$50,000.  Therefore,  X’s  net  recognized  built- 
in  gain  for  1995  is  $9,600,  because  that  is  the 
least  of  the  three  amounts  described  in 
paragraph  (a)  of  this  section.  Under 
paragraph  (b)  of  this  section,  X’s  net 
recognized  built-in  gain  consists  of 
recognized  built-in  ordinary  income  of 
$7,200  ($15,000  X  ($9,600/$20,000)  =  $7,200] 
and  recognized  built-in  capital  gain  of  $2,400 
($5,000  X  ($g,600/$20,000)  =  $2,400).  Under 
paragraph  (c)  of  this  section,  X  has  a 
recognized  built-in  gain  carryover  to  1996  of 
$10,400  ($20,000  -  $9,600  =  $10,400), 
consisting  of  $7,800  ($15,000  -  $7,200  = 
$7,800)  of  recognized  built-in  ordinary 
income  and  $2,600  ($5,000  -  $2,400  = 

$2,600)  of  recognized  built-in  capital  gain. 

§  1 .1 374-3  Net  unrealized  buiH-in  gain. 

(a)  In  general.  An  S  corporation’s  “net 
unrealized  built-in  gain”  is  the  total  of 
the  following — 

(1)  The  amount  that  would  be  the 
amount  realized  if  on  the  first  day  of  the 
recognition  period  the  corporation  sold 
all  its  assets  at  fair  market  value  to  an 
unrelated  party  which  assumed  all  its 
liabilities;  decreased  by 

(2)  Any  liability  of  the  corporation 
that  would  be  included  in  the  amount 
realized  under  paragraph  (a)(1)  of  this 
section  but  only  if  the  corporation 
would  be  allowed  a  deduction  on 
payment  of  the  liability;  deceased  by 

(3)  The  aggregate  adjusted  bases  of  the 
corporation’s  assets  on  the  first  day  of 
the  recognition  period;  increased  or 
decreased  by 

(4)  The  corporation’s  section  481 
adjustments  on  the  first  day  of  the 
recognition  period;  and  increased  by 

(5)  Any  recognized  built-in  loss  t^t 
would  not  be  allowed  under  sections 
382,  383,  or  384. 

(b)  Examples.  The  rules  of  this 
§  1.1374-3  are  illustrated  by  the 
following  examples. 

Example.  General  rule,  (i)  (a)  X,  a  calendar 
year  C  corporation  using  the  cash  method, 
elects  to  become  an  S  corporation  on  January 
1, 1995.  On  that  date,  X  has  assets  and 
liabilities  as  follows: 
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FMV 

Basis 

Assets: 

Factory . 

$500,000 

$900,000 

Accounts  Receiv- 

able  . 

300,000 

0 

Goodwill . 

250,000 

0 

Total . 

$1,050,000 

$900,000 

Liabilities: 

Mortgage . 

$200,000 

Accoums  Payable 

100,000 

Total . 

$300,000 

(b)  Further,  X  must  include  a  total  of 
$60,000  in  taxable  income  in  1995, 1996,  and 
1997  under  section  481(a). 

(ii)  if,  on  January  1, 1995,  X  sold  all  its 
assets  to  a  third  party  which  assumed  ail  its 
liabilities,  X’s  amount  realized  would  be 
$1,050,000  ($750,000  cash  received  + 
$300,000  liabilities  assumed  =  $1,050,000). 
Thus,  X’s  net  unrealized  built-in  gain  is 


determined  as  follows: 

Amount  realized  .  $1,050,000 

Deduction  allowed  .  (100,000) 

Bases  of  X’s  assets  . . .  (900,000) 

Section  481  adjustments  60,000 


Net  unrealized  built-in 
gain  . . .  $110,000 


§  1 .1374-4  Recognized  built-in  gain  and 
loss 

(a)  Sates  and  exchanges.  Sections 
1374(d)  (3)  and  (4)  apply  to  any  gain  or 
loss  recognized  during  the  recognition 
period  in  a  transaction  treated  as  a  sale 
or  exchange  for  federal  income  tax 
purposes. 

(b)  Items  of  income  and  deduction — 

(1)  Income  items.  Any  item  of  income 
properly  taken  into  account  during  the 
recognition  period  (other  than  those  to 
which  other  paragraphs  of  this  section 
apply)  is  recognized  huilt-in  gain  if  the 
item  would  have  been  included  in  gross 
income  before  the  beginning  of  the 
recognition  period  by  a  taxpayer  using 
an  accrual  method  (as  principally 
described  under  sections  446  and  451). 

(2)  Deduction  items.  Any  item  of 
deduction  properly  taken  into  account 
during  the  recognition  period  (other 
than  those  to  which  other  paragraphs  of 
this  section  apply)  is  recognized  built- 
in  loss  if  the  item  would  have  been 
properly  allowed  against  gross  income 
before  the  beginning  of  the  recognition 
period  by  a  taxpayer  using  an  accrual 
method  (as  principally  described  under 
sections  446  and  461).  For  purposes  of 
the  preceding  sentence,  section 
461(h)(2)(C),  relating  to  certain  payment 
liabilities,  and  section  469,  relating  to 
suspended  passive  activity  losses,  do 
not  apply. 

(3)  Examples.  The  rules  of  this 
paragraph  (b)  are  illustrated  by  the 
following  examples. 

Example  1.  General  rule.  X  is  a  calendar 
year  C  corporation  using  the  cash  method.  X 
elects  to  become  an  S  corporation  on  January 


1, 1995.  On  January  1, 1995,  X  has  $50,000 
of  accounts  receivable  for  services  rendered 
before  that  date.  On  that  date,  the  accounts 
receivable  have  a  fair  market  value  of  $40,000 
and  an  adjusted  basis  of  $0.  In  1995,  X 
collects  $50,000  on  the  accounts  receivable 
and  includes  that  amount  in  gross  income. 
Under  paragraph  (b)  of  this  section,  the 
$50,000  payments  included  in  gross  income 
in  1995.are  recognized  built-in  gain,  because 
they  would  have  been  included  in  gross 
income  before  the  beginning  of  the 
recognition  period  if  X  used  the  accrual 
method.  However,  if  X  had  disposed  of  the 
accounts  receivable  for  $45,000  on  July  1, 
1995,  in  a  transaction  treated  as  a  sale  or 
exchange  for  federal  income  tax  purposes,  X 
would  have  recognized  built-in  gain  of 
$40,000  on  the  disposition. 

Example  2.  Mineral  interests.  Y,  a  calendar 
year  C  corporation  using  the  cash  method, 
purchases  a  working  interest  in  oil  well  W  for 
$50,000  on  July  1, 1994.  Y  elects  to  become 
an  S  corporation  on  January  1, 1995.  On  that 
date,  the  working  interest  in  W  has  a  fair 
market  value  of  $250,000  and  an  adjusted 
basis  of  $50,000,  but  no  oil  has  as  yet  been 
extracted  from  the  well.  In  1995,  Y  begins 
production  on  W,  sells  oil  that  it  has 
produced  to  a  refinery  for  $75,000,  and 
includes  that  amount  in  gross  income.  Under 
paragraph  (b)  of  this  section,  the  $75,000  is 
not  treated  as  recognized  built-in  gain.  Since 
the  oil  had  not  yet  been  extracted  from  the 
ground  at  the  beginning  of  the  recognition 
period,  Y  held  only  a  working  interest  in  W 
and  not  the  oil  itself  at  that  time.  However, 
if  Y  had  disposed  of  the  working  interest  in 
W  for  $250,000  on  January  1, 1995,  in  a 
transaction  treated  as  a  sale  or  exchange  for 
federal  income  tax  purposes,  Y  would  have 
recognized  built-in  gain  of  $200,000  on  the 
disposition. 

Example  3.  Contingent  liability.  Z  is  a 
calendar  year  C  corporation  using  the  cash 
method.  In  1994,  a  lawsuit  was  filed  against 
Z  claiming  $l,0Ci0,000  in  damages.  Z  elects 
to  become  an  S  corporation  on  January  1, 
1995.  In  1995,  Z  loses  the  lawsuit,  pays  a 
$500,000  judgment,  and  properly  claims  a 
deduction  for  that  amount.  Under  paragraph 
(b)  of  this  section,  assiuning  Z  would  not 
have  been  allowed  a  deduction  with  respect 
to  the  lawsuit  before  the  beginning  of  the 
recognition  period  if  it  used  the  accrual 
method,  the  $500,000  deduction  allowed  in 
1995  is  not  recognized  built-in  loss. 

Example  (4).  Deferred  prepayment  income. 
X  is  a  C  corporation  using  the  accrual  method 
which  elects  to  become  an  S  corporation  on 
January  1, 1995.  In  1994,  X  receives  $2,500 
for  services  to  be  rendered  which  it  properly 
elects  to  include  in  gross  income  in  1995 
under  Rev.  Proc.  71-21, 1971-2  C.B.  549. 
Under  paragraph  (b)  of  this  section,  the 
$2,500  included  in  gross  income  in  1995  is 
not  recognized  built-in  gain.  i 

Example  (5).  Deferred  payment  liabilities. 

Y  is  a  C  corporation  using  the  cash  method 
which  elects  to  become  an  S  corporation  on 
January  1. 1995.  In  1994,  Y  loses  a  lawsuit 
and  is  obligated  to  pay  $150,000  in  damages. 
Under  section  461(h)(2)(C),  this  amount  is 
not  allowed  as  a  deduction  imtil  Y  makes 
payment.  In  1995,  Y  makes  payment  and 
properly  claims  a  deduction  for  the  amount 


of  the  payment.  Under  paragraph  (b)  of  this 
section,  the  $150,000  deduction  allowed  in 
1995  is  recognized  built-in  loss. 

(c)  Section  481  adjustments.  Any  item 
of  income  or  deduction  properly  taken 
into  account  during  the  recognition 
period  imder  section  481  is  recognized 
built-in  gain  or  loss  if  the  item  is  taken 
into  account  because  of  a  change  of 
accounting  method  effective  before  the 
beginning  of  the  second  year  of  the 
recognition  period. 

(d)  Section  995(b)(2)  deemed 
distributions.  Any  item  of  income 
properly  taken  into  account  during  the 
recognition  period  imder  section 
995(b)(2)  is  recognized  built-in  gain  if 
the  item  resulted  from  a  DISC 
termination  or  disqualification 
occurring  before  the  beginning  of  the 
recognition  period. 

(e)  Discharge  of  indebtedness  and  bad 
debts.  Any  item  of  income  or  deduction 
properly  taken  into  account  during  the 
first  year  of  the  recognition  period  as 
discharge  of  indebtedness  income  under 
section  61(a)(12)  or  as  a  bad  debt 
deduction  under  section  166  is 
recognized  built-in  gain  or  loss  if  the 
item  arises  from  a  debt  owed  by  or  to 
an  S  corporation  at  the  beginning  of  the 
recognition  period. 

(f)  Completion  of  contract.  Any  item 
of  income  properly  taken  into  account 
during  the  recognition  period  under  the 
completed  contract  method  (as 
described  in  §  1.451-3(d))  where  the 
corporation  began  performance  of  the 
contract  before  the  beginning  of  the 
recognition  period  is  recognized  built-in 
gain  if  the  item  would  have  been 
included  in  gross  income  before  the 
beginning  of  the  recognition  period 
under  the  percentage  of  completion 
method  (as  described  in  §  1.451-3(c)). 
Any  similar  item  of  deduction  is 
recognized  built-in  loss  if  the  item 
would  have  been  allowed  against  gross 
income  before  the  beginning  of  the 
recognition  period  under  the  percentage 
of  completion  method. 

(g)  Installment  sales — (1)  In  general.  If 
a  corporation  sells  an  asset  before  or 
during  the  recognition  period  and 
reports  income  from  the  sale  using  the 
installment  method  under  section  453 
during  or  after  the  recognition  period,  a 
tax  is  imposed  under  section  1374  on 
that  income  when  reported  to  the  extent 
it  would  have  been  included  in  net 
recognized  built-in  gain  during  the 
recognition  period  if  the  entire  amount 
of  income  to  be  reported  from  the  sale 
was  reported  in  the  year  of  the  sale  and 
all  provisions  of  section  1374  and  the 
regulations  thereunder  apphed.  For 
purposes  of  the  preceding  sentence,  if 
the  corporation  sells  the  asset  before  the 
recognition  period,  the  entire  amount  of 
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income  to  be  reported  from  the  sale  diet 
was  not  reported  before  the  recognition 
period  is  treated  as  having  been 
reported  in  die  first  year  of  the 
reco0iition  period. 

(2)  Exeanpies.  The  rules  of  this 
paragraph  are  illustrated  by  the 
folitswing  examples. 

Example  1 .  Income  deferred  to  year  5.  X  is 
a  C  corporation  which  elects  to  become  an  S 
corporation  on  lamiaiy  1 , 19S5.  On  that  date, 
X  owns  Asset  1  with  a  fair  market  value  of 
$120,000  and  ae  ad|usted  basis  ofS2QXXX).  In 
1995,  X  sells  Asset  1  for  a  $120,000  note.  The 
note  provides  for  a  market  rate  of  interest  to 
bo  paid  aoau^y  with  the  priocipal  amount 
due  ki  1999.  the  5th  year  of  the  recognition 
period.  Because  X  does  not  make  an  election 
under  section  453(dk  the  $100,000  gain  from 
the  sale  is  reported  rmder  the  installment 
method  in  1999.  Assume  that  if  the  $100,900 
gain  was  reported  in  the  y^ear  of  sale,  as  a 
resolt  of  the  sale  X  would  have  included 
$40,000  in  net  recognized  built-in  gain  for 
taxable  y^eacs  through  1999  after  considerinc 
X's  income  and  gain  from  other  sources  and 
applying  its  tax^e  income  limitation., 
recognized  built-in  gain  carryover,  and  net 
unrealized  built-in  gain  limitation.  Therefore, 
X  has  net  recognized  buih-in  gain  of  $40,1500 
in  1999  from  the  iristallment  sale.  The 
remainiag  $60,000  gain  frmn  the  sale  is  a 
ruooginzed  built-in  gain  carryover  for 
succeeding  taxable  years  in  the  recognition 
period. 

EKairtple  2.  income  deferred  to  year  11.  \ 
is  a  C  carpora)tlon  which  elects  to  become  an 
S  corporation  on  January  1.  1995.  On  that 
date,  Y  owns  Asset  2  with  a  fair  market  value 
of  $150,000  and  an  adjusted  basis  of  $90,000. 
In  1995,  Y'  sells  Asset  2  for  a  $150,000  note. 
The  note  provides  fora  market  rate  of  interest 
to  he  paid  annually  with  the  principal 
amount  due  in  ZOOS,  the  first  y>ear  after  the 
recognitioa  period.  Because  Y  does  not 
an  election  under  section  453(d),  the  $60,000 
gain  from  tbe  s^  is  reported  under  the 
installment  method  in  2005.  Assume  that  if 
the  $60,000  gain  was  reported  in  tbe  year  of 
sale,  as  a  result  of  the  sale  Y  would  have 
included  $20,000  in  net  recognized  built-in 
gain  for  taxable  years  in  the  recognition 
period  after  considerhig  Y's  income  and  gafin 
from  other  sources  «nd  applying  its  taxaWe 
income  limitation,  recognized  built-in  gain 
carrywer,  and  net  unrealized  built-in  gain 
limitation.  Therefore,  Y  has  net  recognized 
built-in  gain  of  $20,000  in  2005  from  the 
iustalimeut  sale. 

(h)  Partnership  interests — (1)  In 
general.  If  an  S  oorporation  owns  a 
partnership  interest  at  the  beginning  of 
tbe  recognition  period  or  transfers 
property  to  a  partnersliip  in  a 
transaction  to  which  section  1374(dH6) 
applies  during  the  recognition  period, 
the  S  corporation  determines  the  effect 
on  its  net  recognized  built-in  gain  from 
its  distributive  share  of  partner^ip 
items  as  follows — 

(i)  Step  One:  Apply  the  rules  of 
section  1374{dJ  to  the  S  corporation’s 
distributive  share  of  partnership  items 


of  income,  ^n,  loss,  or  deduction 
included  in  income  or  allowed  as  a 
deduction  under  the  rules  of  subchapter 
K  to  determine  the  extent  to  which  it 
would  have  been  treated  as  recognized 
built-in  gain  or  loss  if  the  partnership 
items  had  originated  in  and  been  taken 
into  account  directly  by  the  S 
corporation  <”pMto^hip  1374  items”!; 

(ii)  Step  Two:  O^ermine  the  S 
corporation's  net  recognized  built-in 
gain  witbou^artnership  1374  items; 

(iii)  Step  Three:  Determine  the  S 
corporation's  net  recognized  built-in 
gain  with  partnership  1374  items;  and 

(iv)  Step  Four:  If  amount 
computed  under  Step  Three  exoeeds  tbe 
amount  computed  under  ^ep  Two,  the 
excess  (as  limited  by  paragraph  thl(2)(il 
of  this  section!  is  the  S  corporation's 
‘‘partnership  J^IG",  and  the  S 
corporation’s  net  recognized  built-in 
gain  is  the  sum  of  the  amount  computed 
under  Step  Two  plus  the  partnersldp 
RBIG.  If  the  amount  computed  Under 
Step  Two  exceeds  the  amount  computed 
under  St^  Thica  the  excess  {as  lifted 
by  paragraph  (hK2Hii)  of  this  section.)  is 
the  S  corporadon’s  "partnerdiip  RBIL”, 
and  the  S  corporation’s  net  recognized 
buih-in  gain  is  frie  remainder  of  the 
amount  computed  under  Step  Two 
minus  the  partnership  RBIL. 

(2)  Umitatjons—^i)  Partnership  RBIG. 
An  S  corporation’s  paitoOTship  ^IG  for 
any  taxable  year  may  not  exceed  the 
excess  (if  any)  of  the  S  corporation's 
RBiG  iimit^on  over  its  partnership 
RBIG  for  prior  taxable  years.  This 
paragrapli  (hX2Mi!  does  not  apply  if  a 
corporation  forms  or  avails  of  a 
partnersiup  with  a  principal  purpose  of 
avoidmg  die  tax  imposed  under  section 
1374. 

(ii)  Partnership  JJBIL.  An  S 
corporation's  partnership  RBIL  for  my 
taxable  year  may  ikot  exceed  tihe  excess 
(if  any)  of  the  S  corporahon’s  RBIL 
limitation  over  its  partnership  RBIL  for 
prior  taxrfde  years. 

(3)  Disposition  of  partnership  interest. 
If  an  S  corporation  disposes  of  its 
partnership  interest,  the  amount  which 
may  be  treated  as  recognized  built-in 
gain  may  not  exceed  tbe  excess  (if  any) 
of  the  S  corporation’s  RBIG  limitation 
over  its  partnership  RBiG  during  the 
recognition  period.  Similarly,  tlw 
amount  which  may  be  Ireat^  as 
recognized  built-in  loss  may  not  exceed 
the  excess  (if  any)  of  tbe  S  corporation’s 
RBIL  limitation  over  its  partnership 
RBIL  during  the  recognition  period. 

(4)  RBIG  and  RBIL  limitations,  (i)  An 
S  corporation’s  RBIG  or  RBIL  limitation 
is  the  amount  equal  to — 

(A)  The  amount  realized  if  on  the  first 
day  of  the  recognition  period  the 
corporation  sold  its  partner^ip  interest 


at  fair  market  value  to  an  unrelated 
party:  decreased  by 

(Bj  The  corporation’s  adjusted  basis  in 
the  partnership  interest;  and  increased 
or  decreased  by 

(C)  The  oorporation's  allocable  ^are 
of  the  partnership's  section  481(a) 
adjustments. 

(ii)  If  the  result  is  a  positive  auKnmt, 
the  S  corporation  has  a  “RBIG 
limitation"  equal  to  that  amount  and  a 
RBIL  limitation  of  $0,  but  if  the  result 
is  a  negative  amount,  the  S  corporation 
has  a  "RBIL  limitation”  equal  to  that 
amount  and  a  RBIG  limitation  of  $0. 

(5)  Small  partnership  fnteresCs— (i)  In 
general.  This  para^eph  (h)  does  not 
apply  to  any  year  in  the  recognition 
period  if  the  lair  market  value  of  an  S 
corporation’s  partnership  interest  is  less 
than  $100,000  and  represents  less  than 
10  percent  of  the  partnership  capital 
and  profits  at  all  times  during  the  year. 

(ii)  Anti-abuse  rule.  This  paragraph 
(h)(5)  does  not  apply  if  a  corporation 
forms  or  avails  a  partnership  with  a 
principal  purpose  of  avoiding  the  tax 
imposed  under  section  1374. 

(6)  Section  704(c)  gain  or  loss.  For 
purposes  of  section  1374  only,  an  S 
corporation’s  section  704(c)  gain  or  loss 
amount  with  respect  to  any  asset  is  not 
reduced  durir^  the  recognition  period, 
except  for  amounts  treated  as 
recognized  built-in  gain  or  loss  with 
respect  to  that  asset  under  this  §  1.1374- 
4. 

(7)  Disposition  of  distributed 
partnership  asset.  If  on  the  first  day  of 
the  recognition  period  an  S  corporation 
holds  an  interest  in  a  partnership  which 
holds  an  asset  and  during  the 
recognition  period  the  partnership 
distributes  the  asset  to  the  S  corporation 
which  thereafter  disposes  of  the  asset, 
the  asset  is  treated  as  having  been  held 
by  the  S  corporation  on  the  first  day  of 
the  recognition  period  and  as  having  the 
fair  market  value  and  adjusted  basis  in 
the  hands  of  the  S  corporation  that  it 
had  in  the  hands  of  the  partnership  on 
that  day. 

(8)  Examples.  The  rules  of  this 
paragraph  fti)  are  illustrated  by  the 
following  examples. 

Example  1.  General  rule.  X  is  a  C 
corporation  which  elects  to  become  an  S 
corporation  on  January  1, 1995.  On  that  date, 
X  owns  a  50  percent  interest  in  partnership 
P  and  P  owns  (among  other  asserts)  Blackacre 
with  a  basis  of  $25,000  and  a  value  of 
$45,000.  In  1995,  P  buys  Whiteacre  for 
$50,000,  In  1996,  P  sells  Blackacre  for 
$55,000  and  recognizes  a  gain  of  $30,000  of 
which  $15,000  is  included  in  X’s  distributive 
share  and  Whiteacre  for  $42,000  and 
recognizes  a  loss  of  $8,000  of  which  $4,000 
is  included  in  X's  distributive  share.  Under 
paragraph  (hl(l)  of  this  section  and  section 
1374(d)(3),  X’s  $15,000  gain  is  presumed  to 
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be  recognized  built-in  gain  and  thus  treated 
as  a  partnership  1374  item,  but  this 
presumption  is  rebutted  if  X  establishes  that 
P’s  gain  would  have  been  only  $20,000 
($45,000  -  $25,000  =  $20,000)  if  Blackacre 
had  been  sold  on  the  first  day  of  the 
recognition  period.  In  such  a  case,  only  X’s 
distributive  share  of  the  $20,000  built-in 
gain,  $10,000,  would  be  treated  as  a 
partnership  1374  item.  Under  paragraph 
(h)(1)  of  this  section  and  section  1374(d)f4), 
X’s  $4,000  loss  is  not  treated  as  a  partnership 
1374  item,  because  P  did  not  hold  Whiteacre 
on  the  first  day  of  the  recognition  period. 

Example  2.  Post-conversion  contribution.  Y 
is  a  C  corporation  which  elects  to  become  an 
S  corporation  on  January  1, 1995.  On  that 
date,  Y  owns  (among  other  assets)  Blackacre 
with  a  basis  of  $100,000  and  a  value  of 
$200,000.  On  January  1, 1997,  when 
Blackacre  has  a  basis  of  $100,000  and  a  value 
of  $200,000,  Y  contributes  Blackacre  to 
partnership  P  for  a  50  percent  interest  in  P. 

On  January  1, 1999,  P  sells  Blackacre  for 
$300,000  and  recognizes  a  gain  of  $200,000 
on  the  sale  ($300,000  -  $100,000  =  $200,000). 
P  is  allocated  $100,000  of  the  gain  under 
section  704(c),  and  another  $50,000  for  its 
fifty  percent  share  of  the  remainder,  for  a 
total  of  $150,000.  Under  paragraph  (h)(1)  of 
this  section  and  section  1374(d)(3),  if  Y 
establishes  that  P's  gain  would  have  been 
only  $100,000  ($200,000  -  $100,000  = 
$100,000)  if  Blackacre  had  been  sold  on  the 
first  day  of  the  recognition  period,  Y  would 
treat  only  $100,000  as  a  partnership  1374 
item. 

Example  3.  RBIG  limitation  of  $100,000  or 
$50,000.  X  is  a  C  corporation  which  elects  to 
become  an  S  corporation  on  January  1, 1995. 
On  that  date,  X  owns  a  50  percent  interest 
in  partnership  P  with  a  RBIG  limitation  of 
$100,000  and  a  RBIL  limitation  of  $0.  P  owns 
(among  other  assets)  Blackacre  with  a  basis 
of  $50,000  and  a  value  of  $200,000.  In  1995, 

P  sells  Blackacre  for  $200,000  and  recognizes 
a  gain  of  $150,000  of  which  $75,000  is 
included  in  X’s  distributive  share  and  treated 
as  a  partnership  1374  item.  X’s  net 
recognized  built-in  gain  for  1995  computed 
without  partnership  1374  items  is  $35,000 
and  with  partnership  1374  items  is  $110,000. 
Thus,  X  has  a  partnership  RBIG  of  $75,000 
except  as  limited  under  paragraph  (h)(2)(i)  of 
this  section.  Because  X’s  RBIG  limitation  is 
$100,000,  X’s  partnership  RBIG  of  $75,000  is 
not  limited  and  X’s  net  recognized  built-in 
gain  for  the  year  is  $110,000  ($35,000  + 
$75,000  =  $110,000).  However,  if  X  had  a 
RBIG  limitation  of  $50,000  instead  of 
$100,000.  X’s  partnership  RBIG  would  have 
been  limited  to  $50,000  under  paragraph 
(h)(2)(i)  of  this  section  and  X’s  net  recognized 
built-in  gain  would  be  $85,000  ($35,000  + 
$50,000  =  $85,000). 

Example  4.  liBlL  limitation  of  $60,000  or 
$40,000.  Y  is  a  C  corporation  which  elects  to 
become  an  S  corporation  on  January  1, 1995. 
On  that  date,  Y  owns  a  50  percent  interest 
in  partnership  P  with  a  RBIG  limitation  of  $0 
and  a  RBIL  limitation  of  $60,000.  P  owns 
(among  other  assets)  Blackacre  with  a  basis 
of  $225,000  and  a  value  of  $125,000.  In  1995, 
P  sells  Blackacre  for  $125,000  and  recognizes 
a  loss  of  $100,000  of  which  $50,000  is 
’ncluded  in  Y’s  distributive  share  and  treated 


as  a  partnership  1374  item.  Y’s  net 
recognized  built-in  gain  for  1995  computed 
without  partnership  1374  items  is  $75,000 
and  with  partnership  1374  items  is  $25,000. 
Thus,  Y  has  a  partnership  RBIL  of  $50,000  for 
the  year  except  as  limited  under  paragraph 
(h)(2)(ii)  of  this  section.  Because  Y’s  FfflIL 
limitation  is  $60,000,  Y’s  partnership  RBIL 
for  the  year  is  not  limited  and  Y’s  net 
recognized  built-in  gain  for  the  year  is 
$25,000  ($75,000-$50,000=$25,000). 

However,  if  Y  had  a  RBIL  limitation  of 
$40,000  instead  of  $60,000,  Y’s  partnership 
RBIL  would  be  limited  to  $40,000  under 
paragraph  (h)(2)(i)  of  this  section  and  Y’s  net 
recognized  built-in  gain  for  the  year  would  be 
$85,000  ($75,000-$40,000=$35,000). 

Examp/e  5.  RBIG  limitation  of$0.  (i)  X  is 
a  C  corporation  which  elects  to  become  an  S 
corporation  on  January  1, 1995.  X  owns  a  50 
percent  interest  in  partnership  P  with  a  RBIG 
limitation  of  $0  and  a  RBIL  limitation  of 
$25,000. 

In  1995,  P’s  partnership  1374  items  are: 

(1)  ordinary  income  of  $25,000,  and 

(2)  capital  gain  of  $75,000. 

X  itself  has:  (3)  recognized  built-in 
ordinary  income  of  $40,000,  and  (4) 
recognized  built-in  capital  loss  of  $90,000. 

(ii)  X’s  net  recojprized  built-in  gain  for 
1995  computed  without  partnership  1374 
items  is  $40,000  and  with  partnership  1374 
items  is  $65,000  ($40,000+$25,000=$65,000). 
Thus,  X’s  partnership  RBIG  is  $25,000  for  the 
year  except  as  limited  under  paragraph 
(h)(2)(ii)  of  this  section.  Because  X’s  RBIG 
limitation  is  $0,  X’s  partnership  RBIG  of 
$25,000  is  limited  to  $0  and  X’s  net 
recognized  built-in  gain  for  the  year  is 
$40,000. 

Example  6.  RBIL  limitation  of  $0.  (i)  Y  is 
a  C  corporation  which  elects  to  become  an  S 
corporation  on  January  1, 1995.  Y  owns  a  50 
percent  interest  in  partnership  P  with  a  RBIG 
limitation  of  $60,000  and  a  RBIL  limitation 
of$0. 

In  1995,  P’s  partnership  1374  items  are: 

(1)  ordinary  income  of  $25,000,  and 

(2)  capital  loss  of  $90,000. 

Y  itself  has:  (3)  recognized  built-in 
ordinary  income  of  $40,000  and  (4) 
recognized  built-in  capital  gain  of  $75,000. 

(ii)  Y’s  net  recognized  built-in  gain  for 
1995  computed  without  partnership  1374 
items  is  $115,000 

($40,000+$75,000=$115,000)  and  with 
partnership  1374  items  is  $65,000 
($40,000-t-$25,000=$65,000).  Thus,  Y’s 
partnership  RBIL  is  $50,000  for  the  year 
except  as  limited  under  paragraph  (h)(2)(ii]  of 
this  section.  Because  Y’s  RBIL  limitation  is 
$0,  Y’s  partnership  RBIL  of  $50,000  is  limited 
to  $0  and  Y’s  net  recognized  built-in  gain  is 
$115,000. 

Example  7.  Disposition  of  partnership 
interest.  X  is  a  C  corporation  which  elects  to 
become  an  S  corporation  on  January  1, 1995. 
On  that  date,  X  owns  a  50  percent  interest 
in  partnership  P  with  a  RBIG  limitation  of 
$200,000  and  a  RBIL  limitation  of  $0.  P  owns 
(among  other  assets)  Blackacre  with  a  basis 
of  $20,000  and  a  value  of  $140,000.  In  1995, 

P  sells  Blackacre  for  $140,000  and  recognizes 
a  gain  of  $120,000  of  which  $60,000  is 
included  in  X’s  distributive  share  and  treated 
as  a  partnership  1374  item.  X’s  net 


recognized  built-in  gain  for  1995  computed 
without  partnership  1374  items  is  $95,000 
and  with  partnership  1,374  items  is  $155,000. 
Thus,X  has  a  partnership  RBIG  of  $60,000. 

In  1998,  X  sells  its  entire  Interest  in  P  for 
$350,000  and  recomizes  a  gain  of  $250,000. 
Under  paragraph  (n)(3)  of  this  section,  X's 
recognized  built-in  gain  on  the  sale  is  limited 
by  its  RBIG  limitation  to  $140,000 
($200,000-$60,000=$140,000). 

Example  8.  Section  704(c)  case.  Y  is  a  C 
corporation  w  hich  elects  to  become  an  S 
corporation  on  January  1, 1995.  On  that  date, 
Y  contributes  Asset  1,  5-year  property  with 
a  value  of  $40,000  and  a  basis  of  $0,  and  an 
unrelated  party  contributes  $40,000  in  cash, 
each  for  a  50  percent  interest  in  partnership 
P.  If  P  sold  Asset  1  for  $40,000  immediately 
after  it  was  contributed  by  X,  P’s  $40,000 
gain  would  be  allocated  to  Y  under  section 
704(c).  Instead,  Asset  1  is  sold  by  P  in  1998 
for  $36,000  and  P  recognizes  gain  of  $36,000 
($36,000-$0=$36,000)  on  the  sale.  However, 
because  book  depreciation  of  $8,000  per  year 
has  been  taken  on  Asset  1  in  1995, 1996,  and 
1997,  Y  is  allocated  only  $16,000  of  P’s 
$36,000  gain 

($40,000-(3x$8,000)=($16,000-$0)=$16,000) 
under  section  704(c).  The  remaining  $20,000 
of  P’s  $36,000  gain 

($36,000-$16,000=$20,000)  is  allocated  50 
percent  to  each  partner.  Thus,  a  total  of 
$26,000  ($,16,000■^$10,000=$26,000)  of  P’s 
$36,000  gain  is  allocated  to  X.  However, 
under  paragraph  (h)(6)  of  this  section,  Y's 
treats  $36,000  as  a  partnership  1374  item  on 
P’s  sale  of  Asset  1. 

Example  9.  Disposition  of  distributed 
partnership  asset.  X  is  a  C  corporation  which 
elects  to  become  an  S  corporation  on  January 
1, 1995.  On  that  date,  X  owns  a  fifty  percent 
interest  in  partnership  P  and  P  owns  (among 
other  assets)  Blackacre  with  a  basis  of 
$20,000  and  a  value  of  $40,000.  On  January 
1, 1977,  P  distributes  Blackacre  to  X,  when 
Blackacre  has  a  basis  of  $20,000  and  a  value 
of  $50,000.  Under  section  732(b)(1),  X  has  a 
transferred  basis  of  $20,000  in  Blackacre.  On 
January  1, 1998,  X  sells  Blackacre  for  60,000 
and  recognizes  a  gain  of  $40,000.  Under 
paragraph  (h)(7)  of  this  section  1374(d)(3],  X 
has  recognized  built-in  gain  from  the  sale  of 
$20,000,  the  amount  of  built-in  gain  in 
Blackacre  on  the  first  day  of  the  recognition 
period. 

S 1 .1 374-5  Deduction  carryforwerda. 

(a)  In  general.  An  S  corporation’s  net 
operating  loss  and  capital  loss 
carryforwards  from  C  years  are  allowed 
as  deductions  against  its  net  recognized 
built-in  gain.  However,  any  other 
carryforwards,  such  as  charitable 
contribution  carryforwards  under 
section  170(d)(2),  are  not  allowed  as 
deductions  against  net  recognized  built- 
in  gain. 

(b)  Trafficking  limitations.  If  sections 
382,  382(b),  or  384  would  have  applied 
to  limit  the  use  of  a  C  corporation's  net 
operating  loss  and  capital  loss 
carryforwards  on  the  first  day  of  the 
recognition  period,  these  sections  apply 
to  limit  their  use  as  deductions  against 
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the  S  txirporation’s  net  recognized  built- 
in  gain. 

Example.  The  rules  of  this 
§  1.1374-5  are  illustrated  by  the 
following  example. 

Example.  NOL  carryforwards.  X  is  a  C 
corporation  which  has  an  ownership 
change  under  section  362lg)(l)  on 
January  1, 1994.  On  that  date,  X  has  a 
fair  market  value  of  $500,000,  NOL 
carryforwards  of  $400,000,  and  a  net 
unrealized  built-in  gain  under  section 
382lh){3){A)  of  $0.  Assume  X’s  section 
382  limitation  under  section  382(b)(1)  is 
$40,000.  X  elects  to  become  an  S 
corporation  on  January  1.  1998.  On  that 
date,  X  has  NOL  cany  forwards  of 
$240,000  (having  used  $160,000  of  its 
prechange  net  operating  losses  in  its  4 
preceding  taxable  years)  and  a  section 
1374  net  unrealized  built-in  gain  of 
$250,000.  In  1998,  X  has  net  recognized 
built-in  gain  of  $75,000.  Under  tHs 
§  1.1374-5,  X  may  use  $40,000  of  its 
NOL  carryforwards  as  a  deduction 
against  its  $75,000  net  recognized  built- 
in  gain,  because  X’s  section  382 
limitation  is  $40,000. 

§  1 .1 374-6  Credits  and  credit 
carryforwards. 

(a)  In  general.  An  S  corpoiration’s 
specie!  fuels  credits  under  section  34, 
business  credit  carryforwards  under 
section  39  from  C  years,  and  minimum 
tax  credit  under  section  53  from  C  years 
are  allowed  against  the  tax  imposed 
under  section  1374.  However,  any  other 
credits  or  credit  canyforwards,  such  as 
the  foreign  tax  credit  under  section  901, 
are  not  allowed  against  the  tax.  Abo,  the 
amount  of  business  credit  canyforwards 
and  minimum  tax  credit  from  C  years 
allowed  against  the  tax  is  subject  to  the 
limitations  described  in  section  38(c) 
and  section  53(c),  respectively,  as 
modified  by  paragraph  (b)  of  this 
section. 

(b)  Modificatioris.  For  purposes  of 
paragraph  (a)  of  this  section — 

(1)  The  tentative  tax  determined 
under  §  1.1374-l(c)  b  treated  as  the 
“regular  tax  liability,”  described  in 
sections  38(cKl)  and  53(c)(l}  and  as  the 
“net  income  tax”  and  “net  regular  tax 
liidniity”  described  in  section  3B(c)(l); 
and 

(2)  The  “tentative  minimum  tax” 
described  in  section  55(b)  is  determined 
using  the  rate  of  tax  applicable  to 
corporations  and  withwt  regard  to  any 
alternative  minimum  tax  foreign  tax 
credit  described  in  that  section  and  by 
treating  the  net  recognized  built-in  gain 
dolermined  under  §  1.1374-2,  modified 
to  take  into  account  the  adjustments  of 
sections  56  and  58  applicable  to 
corporations  and  the  pneferenoes  of 
.si^ctkm  57,  as  the  “alteruative  minimum 


taxable  income*’  described  in  section 
55(bK2). 

(c)  Trafficking  limitations.  If  section 
383  would  have  applied  to  limit  the  use 
of  a  C  corporation’s  business  credit 
carryforwards  and  minimum  tax  credit 
on  the  first  day  of  the  recognition 
period,  that  sectitm  applies  to  limit  their 
use  as  credits  against  the  S  corporation’s 
section  1374  tax. 

(d)  Examples.  The  rules  of  this 
§  1.1374-6  are  illustrated  by  the 
following  examples. 

Example  1.  Business  credit  cairyfoward.  X 
is  a  C  corporation  whK±  elects  to  become  an 
S  corporation  on  January  1, 1995.  On  that 
date,  X  has  a  $SOU,000  business  credit 
canyforward  from  a  C  year  and  Asset  #1  with 
a  fair  market  value  of  $400,000,  a  basis  for 
regular  tax  purposes  of  $95,000,  and  a  basis 
for  alternative  minimum  tax  purposes  of 
$150,000.  hi  1995,  X  has  net  recognized 
built-in  gain  of  $305,000  fpr  selling  Asset  #1 
for  $400,000.  Thus,  X’s  tentative  tax  under 
§  1.1374-l(c)  and  regular  tax  liability  under 
paragraph  (bKD  of  this  section  is  $103,700 
($400/00Q-$954XX)=$305,000x.34=$103,700). 
Also,  X’s  tentative  minimum  tax  determined 
under  paragraph  (b)(2)  of  this  section  is 
$47,000 

[$400,000^150,000=$250,000-$15,000 
($40,000  corpcxate  exemptioo 
amount-$2 5,000  phase- 
out=$15fl00)=$235,000x.20=$47,000].  Thus, 
the  business  credit  limitation  under  section 
38(c)  is  $56,700  ($103,700-$47.000  (the 
greater  of  $47,000  or  $19, b,  3  (.25x$78.700 
($103,700-$25,000=$78,70G))=$56,700].  As  a 
result  X’s  section  1374  tax  is  $47,000 
($103,700-$56,700=$47,t)00)  for  1995  and  X 
has  $443,300  ($500,000-S56,700=$443.300) 
of  business  credit  carryforwards  for 
succeeding  taxable  years. 

Example  2.  Minimum  tax  credit.  Y  is  a  C 
corporation  which  elects  to  become  an  S 
corporation  on  January  1, 1995.  On  that  date. 
Asset  #1  has  a  fair  market  value  of 
$5,000,000,  a  basis  for  regular  tax  purposes 
of  $4,000,0t*C,  snd  a  basis  for  ahemative 
minimum  tax  purposes  of  $4,750,000.  Y  also 
has  a  minimum  tax  credit  of  $310,000  from 
1994.  Y  has  no  other  assets,  no  net  operating 
or  capitfd  loss  carryforwards,  and  no  business 
credit  carryforward.  In  1995,  Y's  only 
transaction  is  the  sale  of  Asset  *1  for 
$5,000,000.  Therefore,  Y  has  net  recognized 
built-in  gamin  1995 of  $1000,000 
($5.000,O0O-$4,000O00b$1  ,000,000)  and  a 
tentative  tax  under  %  1.1374-l(c)  of  $340,000 
($l,000,000x.34=$346,000).  Also,  Y’s 
tentative  minimum  tax  determined  under 
paragraph  (b)(2)  of  this  section  is  $47,000 
l$5,000,000-$4,750,000=$250,000-$15,000 
($40,000  corporate  exemption 
amouBt-$25,000  phase- 
out=$15,000)*$235000x.20=$47/)00).  Thus. 
Y  may  use  its  sninimiun  tax  credit  in  the 
amouita  of  $293000 

($34Q.O0O-447;On)=$293,OO0)  to  offset  its 
section  1374  tentativa  tax.  As  a  result,  Y’s 
section  3374  tax  is  $47.^000 
($S4Q;00e-6293X100s$47^)  in  1996  and  Y 
has  a  miaimam  tax  credit  attributable  to 
yean  for  wiifdi  Y  w»  a  Ccotporaition  of 
$17,000  ($310.000-$293XX)0=$t7.000). 


S 1 .1374-7  Invontory. 

(a)  Valucdioa  of  inventory.  The  feir 
market  value  of  the  inventory  of  an  S 
corpinntion  on  the  first  day  ^  the 
recognition  period  equals  the  amount 
that  a  willing  buyer  would  pay  to  a 
willing  seller  for  the  inventory  in  a 
purchase  of  all  the  assets  of  the  S 
corporation  on  that  day. 

(b)  Identity  of  dispositions  of 
inventory.  The  inventory  method  used 
by  an  S  corporation  for  tax  purposes 
must  be  used  to  identify  whether 
inventory  it  disposes  of  during  the 
recognition  period  is  inventory  it  held 
on  the  first  day  of  the  period.  Thus,  a 
corporation  using  the  LIFO  method  does 
not  dispose  of  inventory  it  held  on  the 
first  day  of  the  recognition  period  unless 
the  carrying  value  of  its  inventory  for  a 
taxable  year  during  the  period  is  less 
than  the  carrying  value  of  its  inv^toiy 
on  that  day  (determined  using  the  LIFO 
method  as  described  in  secticm  472). 
Howev'er,  if  a  corporation  changes  its 
method  of  accounting  to  the  HIT} 
method  with  a  principal  purpose  of 
avoiding  the  tax  imposed  under  section 
1374,  it  must  use  the  FIFO  method  to 
identify  its  dispositions  of  inventory. 

§  1.1374-8  Section  1374(d)(8)  tramadiona. 

(a)  Separate  determination  of  tax.  For 
purposes  of  the  tax  imposed  under 
section  1374(dK8)  relating  to  assets 
acquired  by  an  S  corporation  during  the 
recognition  period  in  a  transaction  in 
whi^  the  S  corporation’s  bases  in  the 
assets  are  determined  by  reference  to  a 
C  corporation’s  bases  in  the  assets  (a 
“section  1374(dK8)  transaction"),  a 
separate  determination  of  tax  is  made 
with  respect  to  die  assets  the  S 
corporation  acquires  in  one  section 
1374(d)(8)  transaction  from  the  assets 
the  S  corporatian  acquires  in  another 
section  1374(d)(8)  transaction  and  from 
the  assets  the  corporation  held  on  the 
first  day  of  the  recognition  period.  For 
example,  the  loss  carryforwards 
acquired  in  one  section  1374(d)(8) 
transactian  can  offset  only  the  net 
recognized  built-in  gain  attributAle  to 
assets  acquired  in  the  same  section 
1374(d)(8)  transaction. 

(b)  Taxable  income  limitation.  For 
purposes  of  paragraph  (a)  of  this  section, 
an  S  corpoFatk»i*s  taxable  income 
limitation  under  §  1.1374-2(a)(l){iii)  for 
any  taxable  year  is  allocated  between  or 
among  each  of  the  S  corporation’s 
separate  determinations  of  net 
recognized  built-in  gain  for  that  year 
(determined  without  regard  to  the 
tax^le  income  limitation}  based  on  the 
ratio  of  each  of  those  determinations  to 
the  sum  of  ail  of  those  detrnminations. 
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§  1 .1 374-9  Anti-stuffing  rules. 

If  a  corporation  acquires  an  asset 
before  or  during  the  recognition  period 
with  a  principal  purpose  of  avoiding  the 
tax  imposed  under  section  1374,  the 
asset  and  any  loss,  deduction,  loss 
carryforward,  credit  and  credit 
carryforward  attributable  to  the  asset  is 
disregarded  in  determining  the  S 
corporation's — 

(a)  Net  recognized  built-in  gain 
including  its  pre-limitation  amount, 
taxable  income  limitation,  and  net 
unrealized  built-in  gain  limitation; 

(b)  Loss  carryforward  deductions 
allowed  against  its  net  recognized  buih- 
in  gain;  and 

(c)  Credit  and  credit  carryforw^ards 
allowed  against  its  section  1374  tax. 

§  1.1374-ID  Effective  dates. 

(a)  Jn  general.  §§  1.1374-1  through 
1.1374-10  apply  only  for  taxable  years 
ending  on  or  after  the  date  these 
regulations  are  published  in  the  Federal 
Register  as  final  regulations,  but  only  in 
cases  where  the  return  for  the  taxable 
year  is  filed  pursuant  to  an  S  election  or 
a  section  1374(dK8)  transaction 
occurring  on  or  after  that  date.  However, 
the  provisions  of  Announcement  86- 
128, 1986-51 1.R.B.  22,  and  Notice  90- 
27, 1990-1  C.B.  336,  (See 
§601.601(d){2){ii)(b)  of  this  chapter) 
continue  to  apply  to  S  corporations  to 
which  these  regulations  do  not  apply. 

(b)  Certain  transfers  to  partnerships.  If 
a  corporation  to  which  paragraph  (a)  of 
this  section  does  not  apply  transfers  an 
asset  to  a  partnership  in  a  transacticMi  to 
which  section  721(a)  applies  and  the 
transfer  is  made  in  contemplation  of  an 
S  election,  or  the  transfer  is  made 
during  the  recognition  period,  section 
1374  applies  on  a  disposition  of  the 
asset  by  the  partnership  as  if  the 
corporation  had  not  transferred  the  asset 
to  the  partnership.  This  paragraph  (b) 
applies  as  af  the  effective  date  of  section 
1374. 

Michael  P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 

IFR  Doc.  92-29353  Piled  12-4-92:  8:45  am) 
BIUUNG  -CODE  4S3»-«1-M 

26  CFH  Part  1 
[C0-80-«71 
RIN  1S45-AK93 

Proposed  Aeguiations — S  Corporation 
Built-in  Gain  Tax;  Nearing 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION;  Notice  of  public  hearing  on 
proposed  Tegulations. 


SUMMART:  This  documrait  provides  a 
notice  of  public  hearing  on  proposed 
regulations  that  provide  guidance  to 
taxpayers  inchiding  rules  for 
determining  the  amount  of  recognized 
buih-in  gain  or  loss  from  an  S 
corporation’s  items  of  income  and 
deduction  and  distributive  share  of 
partnership  items. 

DATES:  The  public  hearing  will  be  held 
on  Wednesday,  April  28, 1993, 
beginning  at  10  a.m.  Requests  to  speak 
and  outlines  of  oral  comments  must  be 
received  by  Friday,  April  2, 1993. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Service 
Auditorium,  Seventh  floor,  7400 
Corridor,  Internal  Revenue  Service 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attn:  CC:CORP:T:R, 
(CO-80-87),  room  5228,  Washington, 

DC  20044. 

FOR  FURTHER  04FORMATK>N  CONTACT: 

Mike  Slaughter  of  the  Regulations  Unit, 
Assisteuit Chief  Coimsel  (Corporate), 
(202)  622-7190  (not  a  toll-free  num^r). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulatioins  under  section  1374  of  the 
Internal  Revenue  Code  of  1986.  The 
proposed  regulations  appear  elsewhere 
in  this  issue  of  the  Federal  Register. 

The  rules  of  §601.601(a)(3)  of  the 
“Statement  ofFrocedmal  Rules”  (26 
CFR  Part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 
submitted  written  comratents  within  the 
time  prescribed  in  the  notice  of 
proposed  rtdemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  tiw  proposed  regulations 
should -sidimit  not  later  than  Friday., 
April  2, 1993,  an  outline  of  the  oral 
commonts/testimony  to  he  presented  at 
the  hearing  mid  the  time  they  wish  to 
devote  to  <eacii  subject. 

Each  speaker  (or  group  of  speakers 
represerRing  a  single  entity)  will  be 
limited  to  lO  tnimites  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  canned  be 
permitted  beyond  the  ioU>y  of  the 
Internal  Revenue  Service  Building  until 
9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  i^enda  will  be  available 
free  of  charge  at  the  hearing. 


By  diiectioB  of  the  Gonmiissioner  of 
Internal  Revenue. 

Dale  D.  Geede, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  [Corporate). 

[FR  Doc.  92-29354  Filed  12-4-92;  8:45  anal 
BILUNO  CODE  4a3»-ei-« 


THE  LIBRARY  OF  CONGRESS 
36  CFR  Part  704 

National  FHm  Preservation  Board; 
Notice  of  Proposed  Amended  Crltarta 
for  the  Selection  of  Films  and 
Proposed  Amended  Procedures  for  the 
Public  Participation  in  the  Selection  of 
Films  for  the  National  Flhn  Registry 

agency:  Library  of  Congress,  National 
Film  Preservation  Board. 

ACTION:  Notice  of  proposed  regulations. 

SUMMARY:  This  notice  of  proposed 
regulations  is  issued  to  inform  the 
public  that  the  Librarian  of  Congress 
pursuant  to  section  203  of  Public  Law 
102-307,  The  National  Film 
Preservation  Act  of  1992,  2  U.S.C.  179a, 
publishes  the  following  proposals  for 
public  comment  to: 

(A)  Establi^  criteria  under  which 
films  may  be  included  in  the  National 
Film  Registry,  except  that  no  film  shall 
be  eligible  for  inclusion  in  the  National 
Film  Registry  until  10  years  after  such 
film's  first  publication;  and 

(B)  Estamish  procedures  under  which 
the  general  public  may  make 
recommendations  to  the  Board 
regarding  the  inclusion  of  films  in  the 
National  Film  Registry. 

DATES:  Comments  should  be  received  on 
or  before  January  7, 1993. 

ADDRESSES:  Copies  of  written  comments 
on  these  proposed  guidelines  should  be 
addressed  to  Dr.  James  H.  Billington, 
Librarian  of  Congress,  The  National 
Film  Registry,  The  Library  of  Congress, 
Washington,  E>C  20540,  Attention:  Eric 
Schwartz,  Counsel.  Telephone  inquiries: 
(202)  707-8350. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eric  Schwartz,  Counsel,  The  National 
Film  Preservation  Board,  Library  of 
Congress,  Washington,  DC  20540. 
Telephone;  (202)  707-8350. 
SUPPLEMENTARY  INFORMATION:  In  1990, 
the  Librarian  of  Congress  issued  final 
regulations  est^lishing  criteria  for  the 
seleotion  of  films  and  procedures  for  the 
public  participation  in  the  selection  of 
films  for  the  National  Film  Registry  in 
accordance  wi&  section  3  of  I^blic  Law 
100-446,  the  National  Film  Preservation 
Act  of  1988,  2  U.S.C.  178b.  That  Act 
expiiied  on  September  27, 1991.  Chi  June 
26. 1992,  President  Bush  signed  into 
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law  the  National  Film  Preservation  Act 
of  1992,  reauthorizing  the  National  Film 
Preservation  Act  for  an  additional  four 
years.  The  legislation  (section  203(b),  2 
U.S.C.  179a),  requires  the  Librarian  of 
Congress,  in  consultation  with  a  newly 
formed  National  Film  Preservation 
Board,  to  continue  selecting  up  to 
twenty-five  films  a  year  for  inclusion  in 
the  National  Film  Registry  established 
by  the  1988  Act.  However,  the  1992  Act 
made  some  changes  from  the  1988  Act 
in  the  criteria  used  to  select  films  for  the 
Registry.  Under  the  1992  Act,  films  will 
continue  to  be  selected  on  the  basis  of 
their  historical,  cultural  and  aesthetic 
significance  and  liiey  must  be  at  least  10 
years  old.  However,  films  no  longer 
have  to  be  feature-length  nor  are  they 
required  to  have  had  a  theatrical  release 
in  order  to  be  included.  These  new 
proposals  reflect  the  changes  in  the 
1992  law. 

On  September  21-22, 1992,  the  newly 
created  National  Film  Preservation 
Board  mot  at  the  Library  of  Congress  in 
Washington,  DC  and  adopted  the 
proposed  new  criteria  for  selecting  films 
to  reflect  the  changes  in  the  law  in  1992. 
In  addition,  the  procedures  for  public 
participation  were  adopted  by  the 
Board.  The  Librarian  proposes  these 
broad  criteria  for  the  selection  of  films 
in  order, to  allow  as  many  films  as 
possible  to  be  eligible  for  inclusion  in 
the  National  Film  Registry.  The 
procedures  for  public  participation  are 
intended  to  allow  the  public  the  greatest 
flexibility  in  nominating  films  for 
inclusion.  This  is  in  keeping  whth  the 
two  very  broad  goals  of  the  Librarian  in 
administering  the  National  Film 
Preserv’ation  Act:  (1)  To  promote  film  as 
an  art  form  and  (2)  to  generate  public 
interest  in  the  preservation  of  motion 
pictures. 

List  of  Subjects  in  36  CFR  Part  704 

Libraries,  Motion  pictures. 

.proposed  Regulations 
PART  704— [AMENDED] 

In  consideration  of  the  foregoing,  36 
CFR  part  704  is  proposed  to  be  amended 
as  set  forth  below. 

1.  The  authority  citation  for  part  704 
is  revised  to  read  as  follows: 

Authority:  Public  Law  102-307, 106  Stat. 
267  (2  U.S.C.  179). 

Subpart  A — Films  Selected  for 
Inclusion  in  the  National  Film  Registry 

2.  Section  704.10  is  revised  to  read  as 
follows: 


§  704.1 0  Critof  la  f or  th«  selection  of  films 
for  Inclusion  In  the  National  Film  Registry. 

(a)  All  of  the  films  nominated  for 
inclusion  in  the  National  Film  Registry 
should  reflect  the  mission  of  the 
National  Film  Registry  in  the  Library  of 
Congress,  found  in  section  202  of  the 
National  Film  Preservation  Act  of  1992 
(Pub.  L.  102-307),  of  "maintaining  and 
preserving  films  that  are  culturally, 
historically  or  aesthetically  significant.” 

(b)  In  accordance  with  tne  intent  of 
Congress,  all  of  the  guidelines  for  the 
selection  of  films  in  the  National  Film 
Registry  are  intended  to  be  read  broadly, 
so  that  as  many  films  as  pos.sible  will  be 
eligible  for  inclusion  in  the  National 
Film  Registry. 

(c)  For  the  purposes  of  film  selection, 
the  term  "film”  means  a  "motion 
picture”  as  defined  in  the  U.S.  copyright 
law,  except,  that  the  term  "film”  does 
not  include  any  work  not  originally 
fixed  on  film  stock,  such  as  a  work  fixed 
on  videotape  or  laser  disks.  "Motion 
pictures”  are  defined  in  the  copyright 
law  as:  "audiovisual  works  consisting  of 
a  series  of  related  images  which,  when 
shown  in  succession,  impart  an 
impression  of  motion,  together  with 
accompanying  sounds,  if  any.”  17 
U.S.C.  101. 

(d)  Films  should  not  be  considered  for 
inclusion  in  the  National  Film  Registry 
if  no  element  or  copy  of  the  film  exists. 
While  the  Librarian  intends  to  promote 
the  goals  of  film  preservation  and 
restoration  provided  for  in  the  Act,  no 
film  will  be  denied  inclusion  in  the 
National  Film  Registry  because  that  film 
has  already  been  preserved  or  restored. 

(e)  No  film  is  eligible  for  inclusion  in 
the  National  Film  Registry  until  10  years 
after  such  film’s  first  publication. 
"Publication”  is  defined  in  the 
copyright  act  as:  "The  distribution  of 
copies  or  phonorecords  of  a  work  to  the 
public  by  sale  or  other  transfer  of 
ownership,  or  by  rental,  lease,  or 
lending.  The  offering  to  distribute 
copies  of  phonorecords  to  a  group  of 
persons  for  purposes  of  further 
distribution,  public  performance,  or 
public  display,  constitutes  publication. 

A  public  performance  or  display  of  a 
work  does  not  of  itself  constitute 
publication.”  17  U.S.C.  101. 

3.  Section  704,11  is  revised  to  read  as 
follows; 

§  704.1 1  Procedures  for  the  public  to 
recommend  films  for  inclusion  in  the 
National  Film  Registry. 

(a)  The  public  shall  be  informed  of  all 
open  meetings  of  the  National  Film 
Preservation  Board. 

(b)  A  mailing  address  within  the 
Library  of  Congress  will  be  maintained 
to  allow  the  public  to  make  nominations 


of  films  to  the  Librarian  and  the 
National  Film  Preservation  Board.  All 
nominations  should  include  the  film 
title,  and  any  other  relevant  information 
Unnecessary  to  prevent  confusion  with 
similarly  named  titles. 

(c)  Materials  will  be  available  to 
congressional  offices  and  members  of 
the  Board  to  make  information  available 
to  the  public  regarding  nominations  of 
films.  Materials  will  also  be  made 
available  for  distribution  to  libraries, 
movie  theaters,  and  through  the  guilds 
and  societies  representing  directors, 
producers,  screenwriters,  actors, 
cinematographers,  film  critics,  film 
preservation  organizations  and 
representatives  of  academic  institutions 
with  film  study  programs,  in  order  to 
encourage  broad  participation  from  the 
general  public.  Nominations  received  by 
the  Librarian,  will  be  forwarded  to  the 
Board  to  assist  in  the  film  selection 
process. 

(d)  All  nominations  for  inclusion  of 
films  in  the  National  Film  Registry  must 
be  submitted  in  writing  to  the  Librarian 
of  Congress  no  later  than  March  30th  of 
each  year.  All  nominations  should  be 
mailed  to;  National  Film  Registry, 
Library  of  Congress,  Washington,  DC 
20540. 

Dated;  November  20, 1992. 

Approved  by: 

James  H.  Billington, 

The  Librarian  of  Congress. 

IFR  Doc.  92-29597  Filed  12-7-92;  8:45  am} 
BILUNC  CODE  141fr-1S-4« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 

[FRL-4543-7] 

Regulation  of  Fuels  and  Fuel 
Additives;  Standards  for  Reformulated 
Gasoline  and  Conventional  Gasoline 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  The  purpose  of  the  workshop 
is  to  discuss  certain  anti-dumping 
provisions  of  the  reformulated  gasoline 
program  relative  to  the  establishment  of 
1990  individual  gasoline  baselines. 
Specifically,  the  workshop  will  address 
the  roles  and  qualifications  of  baseline 
auditors  and  certain  facets  of  the  EPA 
refinery  baseline  approval  process. 
DATES:  December  15, 1992  from  9:30 
a.m.  to  4  p.m. 

ADDRESSES:  Ramada  Inn  near  the  Detroit 
Metropolitan  Airport.  The  hotel  address 
and  phone  number  are  8270  Wickham, 
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Romulus,  Michigan  48174;  (313)  729- 
6300. 

Materials  relevant  to  this  notice  are 
contained  in  Public  Docket  No.  A-91- 
02,  located  at  room  M-1 500,  Waterside 
Mall  (ground  floor),  U.S.  Environmental 
Protection  Agency,  401 M  Street,  SW., 
Washington,  DC20460.The  docket  may 
be  inspected  from  6:30  a.m.  until  12 
noon  and  from  1:30  p.m.  until  3:30  p.m., 
Monday  throu^  Friday.  A  reasonable 
fee  maybe  charged  by  EPA  for  copying 
docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lester  Wybomy,  Environmental 
Protection  Agency,  2565  Plymouth 
Road,  Ann  Aihor,  MI  48105,  (313)  666- 
4473. 

SUPPLEMENTARY  MPORMATtON: 

Backgraufid 

Section  211(k)  of  the  Clean  Air  Act 
establi^es  an  important  federal 
gasoline  designed  to  limit  air  pollution 
from  motor  vehicles.  Under  this 
program  reformulated  gasoline  must  be 
sold  in  the  nine  largest  metropolitan 
areas  wiA  the  worst  ozone  problem,  as 
well  as  in  ozone  nonattainment  areas  in 
states  ^Mt  opt  into  diis  program.  The 
requirements  for  reformulated  gasoline 
are  designed  to  reduce  motor  vehicles 
emissions  that  contribute  to  ozone  as 
well  as  reduce  emissions  to  specified 
toxic  air  polhitants. 

The  anti-dumping  provisions  of  this 
program  apply  to  the  conventional 
gasoline  sold  throughout  the  remainder 
of  the cxmntry. These  provisions  are 
designed  to  ensure  that  components  of 
gasoline  removed  during  the 
reformulation  process  are  not 
“dumped**  into  conventional  gasoline 
distributed  to  areas  of  the  country  where 
reformulated  gasoline  is  not  required.* 

EPA  has  pressed  regulations  to 
implranent  both  the  reformulated 
gasoline  4md  anti-dumping  requirements 
of  section  211(k).*  Important  for  refiners 
in  the  proposed  reformulated  gasoline 
and  anti-dumping  scheme  is  a  refiner’s, 
blender’s  or  importer’s  1990  annual 
average  for  various  gasoline  parameters. 
The  1990  baseline  is  relevant  from  1995 
onward  for  purposes  of  measuring 
compliance  with  the  “anti-dumping” 
provisions  of  this  program.  As 
proposed,  EPA’s  anti-dumping 
regulations  would  establish  limits  on 
specified  parameters  and  emissions  of  a 


’  EPA  expecU  that  approKimately  40%  of  the 
natkia's  gaMhjoe'wiU  be  subject  to  the  reftnmuktsd 
gasoline  requirements,  with  the  remaining 
conventional  gasoline  subject  to  the  anti-dumping 
requirements. 

»See  sent  31176  (July  9. 1991  (notice  of 
proposed Tulem^n^  and  57  FR  13416  (April  16, 
'992)  (suppleatanlal  notice  of  {iroposed 
rulemaking. 


refiner’s,  blender’s,  or  impoiter’s 
conventional  gasoline,  based  on  their 
1990  baseline  values  for  those 
parameters  end  emissions. 

In  the  SNPRM,  EPA  proposed  a 
re^drement  that  each  gasohne  producer 
use  an  EPA  certified  auditor  to  verify 
that  their  1990  gasoline  heseline(s)  ere 
accurate.^  These  auditors  would  likely 
need  to  use,  or  et  least  sufficiently 
understand,  refinery  emnputw  modeling 
to  enable  them  to  evaluate  the 
detennined  baseUses.  As  proposed,  the 
gasoiine  producers  end  their  auditors 
would  tl:^  sidnnit  the  verified  1990 
individael  baselines  end  supporting 
data  to  EPA  for  approval. 

Worfodiop  laanes 

Several  issues  related  to  the 
establishmeBt  ci  1990  individual 
gasoline  baselines  tvill  be  discussed  «t 
this  workshop.  First,  the  proper 
definition  of  the  role  and  qualificsfticHis 
of  the  baseline  auditor  will  be 
discussed,  to  ensure  that 
individti^  baselhies  are  properly 
determined.  Relevant  issues  include  the 
amount  and  quality  ol  refinery  modeling 
experience  of  potential  auditors: 
preventing  i^x^ct-of-interest  roncenis 
between  the  refiners  and  anditcxrs:  and 
the  criteria  which  euditors  use  to 
evaluate  proposed  baseline  sttomissions 
and  report  those  baselines  to  EPA. 

Second,  for  EPA  to  thorou^y 
evaluate  basdine  submissions, 
addittonal  data,  other  than  that  already 
proposed  in  the  SNPRM,  may  ne^  to  be 
subnutted  to  EPA.  For  example,  the 
corrriation  figures  in  a  refinery  model 
maybexeqoiiW.  Itis  also  possiMe  theft 
EPA  may  want  to  use  a  contractor  to  aid 
us  in  our  review  of  submitted  baselines. 
Finally,  the  procedures  for  EPA 
disapprovals  or  third  party  challenges  of 
baseline  submissions  or  results  should 
be  more  dearly  established. 

A  more  developed  list  of  these  and 
related  issues  to  be  discussed  will  be 
mede  available  from  the  contact  person 
listed  above  about  two  weeks  prior  to 
the  workshop.  Discussion  of  these 
issues  at  this  and  any  future  workshop 
will  help  EPA  in  developing  appropriate 
guidance  and  criteria  for  the 
detemrination  of  1990  baselines. 

Due  to  time  constraints,  this 
workshop  will  not  address  the  following 
issues:  Ihe  three  established  methods 
for  determining  tiie  1990  gasoline 
baseline;  the  anti-dumping  emission 
performance  requirements  for  post-1994 
conventional  gasolirte  relative  to  a  1990 
baseline  gasoline;  the  simple  and 


’Sm  40CFR  60.S2(a),  as  proposed  in  the  SNPRM. 
A  copy  of  aie  {m>posed  regulations  may  be  found 
In  Do^et  No.  A-ei-02. 


complex  models  for  comparing  tha 
pararaetets  and  eiiiissioas  of  post-1994 
gasoline  with  that  'ol  1990  baMline 
gasoline;  the  appficabUity  of  the  anti¬ 
dumping  leqturements  to  the  various 
types  of  gasoiioe  producers  or 
manufoctiuers;  a  set  of  statutory 
baseline  parameters  that  apply  when  a 
1990  basriine  cannot  be  determined,  or 
when  there  is  fiitiue  growth  in  gasoline 
production;  and  the  establishment  of 
individual  baselines  for  each  individual 
refinery  or  diSaring  refinery  mode  of 
operation.  The  SNPRM  contained  v«y  - 
specific  proposals  in  these  areas  and 
numerous  comments  have  already  been 
received. 

Workshop  Format 

The  workshop  will  begin  at  0:30  am 
with  an  •overvie'w  of  the  anti-dumping 
statutory  requirements  and  proposed 
rules.  Tne  full  agenda  will  not  permit 
much  discussion  on  the  overview  so 
attendees  are  encouraged  to  review  the 
statute  and  section  XII  of  the  praunble 
of  the  SNPRM.  The  remainder  of  the 
discussion  will  focus  on  the  work^of) 
issues  discussed  above. 

Mr.  Richard  Rykowski,  Chief  for  the 
Fuel  Studies  and  Standards  Branch  in 
the  Regulation  Oevek^ment  and 
Support  DivisiMi  of  EPA’s  Office  of 
Mobile  Sources  will  chair  the  workshop. 
The  workshop  will  be  conducted 
informally,  and  technical  rules  of 
evidence  will  not  apply. 

Dated:  December  2, 1992. 

Michael  Shapiro,  > 

Acting  Assistant  Administrator  far  Air  and 
Radiation. 

(FR  Doc.  92-29855  Filed  12-7-92;  8:45  am] 
BILUNQ  CODE  6660-60-41 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  AtmosptMNic 
Admlnistretion 

50  CFR  Part  226 
[Docket  No.  920773-2173) 

Designating  Critical  Habitat: 
Sacramento  River  Winter-Run  Chinook 
Salmon 

AGENCY:  National  Mtirine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Extension  of  comment  period. 

SUMMARY:  NMFS  is  extending  the  public 
comment  period  on  proposed 
regulations  to  designate  critical  habitat 
for  the  Sacramento  River  winter-run 
Chinook  salmon  [Oncorhynchus 
tsbawstscha).  This  proposal  was  made 
August  14, 1992  (57  FR  36626),  under 
provisions  of  the  Endangered  Species 
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Act.  The  habitat  proposed  for 
designation  includes  the  Sacramento 
River  from  Keswick  Dam,  Shasta  County 
(River  Mile  0)  to  the  westward  margin 
of  the  Sacramento-San  Joaquin  Delta;  all 
waters  from  Chipps  Island  westward  to 
Carquinez  Bridge;  all  waters  of  San 
Pablo  Bay  westward  of  the  Carquinez 
Bridge;  and  all  waters  of  San  Francisco 
Bay  from  San  Pablo  Bay  to  the  Golden 
Cate  Bridge. 

DATES:  Comments  on  the  proposed  rule 
will  be  accepted  until  January  15, 1993. 
ADDRESSES:  Send  written  comments  to 
Dr.  Michael  Tillman,  Acting  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Lorenz  (301)  713—2322,  or 
Craig  Wingert  (301)  980—4016. 

Dated:  December  2, 1992. 

Michael  F.  Tillman, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

|FR  Doc.  92-29693  Filed  12-7-92;  8:45  am] 
BILUNG  CODE  3S10-2a-M 


50CFR  Parts  611  and  672 
[Docket  No.  921107-2307] 

Foreign  Fishing;  Groundfish  of  the 
Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Ser\'ice  (NMFS),  NOAA,  Commerce. 
ACTION:  Proposed  1993  initial 
specifications  of  groundfish  and 
associated  management  measures; 
request  for  comments. 

SUMMARY:  NMFS  proposes  initial 
harvest  specifications  of  groundfish  and 
associated  management  measures  in  the 
Gulf  of  Alaska  for  the  1993  fishing  year. 
This  action  is  necessary  to  carry  out 
management  objectives  contained  in  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP). 
DATES:  Comments  must  be  received  by 
January  4, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau,  AK  99802-1668. 

The  preliminary  Stock  Assessment  and 
Fishery  Evaluation  Report,  dated 
September  1992,  is  available  from  the 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage, 
AK  99510. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  A.  Gharrett,  Fishery  Management 
Biologist,  NMFS,  (907)  586-7230. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  Exclusive  Economic 
Zone  (EEZ)  of  the  Gulf  of  Alaska  (GOA) 
are  managed  by  the  Secretary  of 
Conunerce  (Secretary)  according  to  the 
FMP,  The  FMP  was  prepared  by  the 
North  Pacific  Fishery  Management 
Coimcil  (Council)  under  the  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  The 
FMP  is  implemented  by  regulations  for 
the  foreign  fishery  at  50  CFR  part  611 
and  for  the  U.S.  fishery  at  50  CFR  part 
672.  General  regulations  that  also 
pertain  to  the  U.S.  fishery  appear  at  50 
CFR  part  620. 

This  action  is  published  under 
authority  of  those  regulations.  It 
proposes  for  the  1993  fishing  year:  (1) 
Specifications  of  total  allowable  catch 
(TAG)  for  each  groundfish  target  species 
category  in  the  Gulf  of  Alaska  and 
apportionments  thereof  among  domestic 
annual  processing  (DAP),  joint  venture 
processing  (JVP),  total  allowable  level  of 
foreign  fishing  (TALFF),  and  reserves: 

(2)  apportionments  of  reserves  to  DAP; 

(3)  assignments  of  the  sablefish  TAC  to 
authorized  fishing  gear  users;  (4) 
apportionments  of  pollock  TAC  and 
pollock  seasons;  (5)  apportionment  of 
Pacific  cod  TAC;  (6)  apportionment  of 
the  "other  species”  TAC;  (7)  halibut 
PSC  limits,  and  (8)  seasonal  allocations 
of  the  halibut  PSC  limits.  NMFS  also 
announces  interim  groundfish 
specifications  that  are  in  effect  January 
1. 1993,  imtil  superseded,  and  closures 
to  directed  fishing.  A  discussion  of  each 
of  these  measures  follows. 

1.  Establishment  of  TACs  and 
Apportionments  Thereof  Among  DAP, 
fVP,  TALFF,  and  Reserves 

Under  §  672.20(c)(l)(ii),  NMFS,  in 
consultation  with  the  Council, 
publishes  in  the  Federal  Register 
proposed  specifications  of  annual  TACs 
and  interim  harvest  limits.  These 
proposed  specifications  indicate 
apportionments  of  TACs  among  DAP, 
JW,  reserves,  and  TALFF  for  each  target 
species  and  the  "other  species” 
category.  The  sum  of  the  TACs  for  all 
species  must  fall  within  the  combined 
optimum  yield  (OY)  range  established 
for  these  species  of  116,000-800,000 
metric  tons  (mt).  Comments  are  invited 
from  the  public  through  January  4, 1993. 
After  again  consulting  with  the  Council, 
NMFS  will  publish  final  TACs  and 
apportionments  for  the  1993  fishing 
year  in  the  Federal  Register. 

TACs  are  apportioned  initially  among 
DAP,  JVP,  TAIJF,  and  reserves  for  each 
species  under  §  611.92(c)(1)  and 


§  672.20(a)(2).  DAP  amounts  are 
intended  for  harvest  by  U.S.  fishermen 
for  delivery  and  sale  to  U.S.  processors. 
JVP  amounts  are.  intended  for  joint 
ventures  in  which  U.S.  fishermen 
deliver  their  catches  to  foreign 
processors  at  sea.  TALFF  amounts  are 
intended  for  harvest  by  foreign 
fishermen.  The  reserves  for  the  Gulf  of 
Alaska  are  20  percent  of  the  TACs  for 
pollock.  Pacific  cod.  flatfish  target 
species  categories,  and  "other  species.” 

If  necessary,  these  reserve  amounts  may 
be  set  aside  for  possible 
reapportionment  to  DAP  and/or  to  JVP 
if  the  initial  apportionments  prove 
inadequate.  Reserves  that  are  not 
reapportioned  to  DAP  or  JVP  may  be 
reapportioned  to  TALFF.  Remaining 
groundfish  target  species,  including 
sablefish,  "other  rockfish,”  pelagic  shelf 
rockfish,  demersal  shelf  rockfish  (DSR), 
Pacific  ocean  perch,  shortraker/ 
rougheye  rocl^sh,  and  thomyhead 
rockfish  are  fully  utilized  by  DAP. 

The  Council  met  during  September 
22-27, 1992,  to  review  the  best  available 
scientific  information  concerning 
groundfish  stocks.  Except  for  pollock 
and  DSR,  changes  in  information 
concerning  stock  abundance  and  trends 
relative  to  the  1993  fishing  year  result 
from  new  analyses  of  existing  data.  For 
pollock  and  DSR,  updated  information 
about  exploitable  biomasses  and 
acceptable  biological  catches  (ABCs)  are 
derived  from  new  sampling 
methodologies.  A  preliminary  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  report,  dated  September  1992, 
prepared  and  presented  to  the  Council 
by  the  Gulf  of  Alaska  Plan  Team, 
summarizes  the  best  available 
information.  A  further  update  of  pollock 
data  from  the  1992  hydr^coustic 
siirvey  was  presented  at  the  Council 
meeting.  At  this  time,  the  September 
1992  SAFE  Report  information  is  largely 
unchanged  from  that  used  to  manage  the 
groundfish  fisheries  in  the  Gulf  of 
Alaska  during  1992,  except  for  an 
increase  in  pollock  and  decrease  in 
Pacific  cod  and  thomyhead  rockfish 
biomasses.  For  pollock,  an  increase  in 
the  exploitable  biomass  and  ABC  over 
those  adopted  for  1992  results  from 
improved  hydroacoustic  methods  that 
provide  better  estimates  of  pollock  in 
near  bottom  areas,  and  from  a  strong 
1988  year  class  now  being  recruited  to 
the  fishery.  For  Pacific  cod  and 
thomyhead  rockfish.  re-analysis  of  1990 
survey  data  and  recent  catch 
information  result  in  1993  biomass 
estimates  lower  than  those  for  1992.  For 
DSR,  estimates  of  exploitable  biomass 
and  ABC  for  1993  are  derived  frnm  new 
survey  techniques,  rather  than  on 
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historical  har\'est  levels  as  in  past  years. 
Additionally,  the  DSR  hgures  for  1993 
apply  to  the  Southeast  Outside  district 
as  expanded  from  137°  W  longitude  to 
140°  W  longitude  by  Amendment  22  to 
the  FMP  (57  FR  10430,  March  26,  1992). 


The  Council  considered  information 
in  the  SAFE  Report,  recommendations 
from  its  Scientific  and  Statistical 
Committee  (SSC)  and  its  Advisory  Panel 
(AP),  as  well  as  public  testimony.  The 
Council  then  adopted  the  ABCs  as 

Table  1* 


recommended  by  the  SSC  and  the  TACs 
as  recommended  by  the  AP.  Each  of 
these  specifrcations  is  shown  in  Table  1 
of  this  notice. 


Species 

Area' 

“0  i 

TAC=DAP 

y4 

TAC=OAP 

Pollack* 

(61) 

24,068 

24,068 

6,022 

ChtrikoT . 

(62) 

25,978 

25,976 

6,494 

(63) 

60,936 

60,936 

15,234 

W/C 

111,000 

111,000 

27,750 

E 

3,400 

3,400 

850 

114,400 

114,400 

28,600 

Pacific  cod* 

W 

16,830 

4,208 

W 

1,870 

468 

c 

31,680 

7,920 

c 

3,520 

880 

E 

2,520 

630 

E 

280 

70 

Subtotals: 

W 

18,700 

18,700 

4,675 

c 

35,200 

35,200 

8,800 

E 

2,600 

2,800 

700 

56,700 

56,700 

14,175 

Flatfish  (deep-water)*  . . . 

W 

2,020 

2,020 

505 

c 

35,580 

35,580 

8,895 

E 

7,930 

7,930 

1,982 

45,530 

45.530 

11,382 

Flatfish  (shallow  water)*  . : . - . - . 

w 

27,480 

27,480 

6,870 

c 

21,260 

21,260 

5,315 

E  ' 

1,740 

1,740 

435 

5a480 

50.460 

12,620 

Arrowtooth  flounder  . 

W 

38,680 

5,000 

1,250 

c 

253,330 

15,000 

3,750 

E 

29,080 

5,000 

1,250 

321,290 

25,000 

6,250 

W 

2,500 

2,500 

625 

c 

9,570 

9,570 

2,392 

WYK 

3,740 

3,740 

935 

SEO 

4,990 

4,990 

1,248 

20,800 

20,800 

5,200 

W 

1,390 

1,390 

348 

C 

6,510 

6,510 

1,627 

E 

6,160 

6,160 

1.540 

14,060 

I  14,060 

3,515 

Palagic  shelf  rockfish*  . . . . . . . 

W 

1,210 

1,210 

302 

C 

4,400 

4.400 

1,100 

E 

1,280 

1  1,260 

320 

6,890 

6,690 

1,722 

Pacific  ocean  perch  ’°  . 

W 

800-1,620 

720 

180 

C 

1,230-1,720 

1,107 

277 

E 

2,690-2,390 

2,421 

605 

4.720-5.730 

1,062 

Short  raker/rougheye  ’  ’  . 

W 

100 

23 

C 

1,290 

1,161 

290 

E 

570 

513 

. 

128 

Demersal  shelf  rocWlsh  . . . . . _ — — . ... 

Thomyhead  rodcfish . _ - _ _ — 

C;hor  species  ’*  . . . . 


SEO 

QW 

W 


1,960 

800 

1.500-1.834 

N/A 


1,764 

720 

1,500 

4,814 


441 

18C 

375 

1,203 
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SpodM 

Area’ 

ABC 

TAOxOAP 

Vk 

TACxOAP 

T-’IP' 

HfA 

19,577 

4,894 

Total ’•  . . . . 

689,924 

411,119 

102,779 

*Pf*imlnary  ABCi,  Piopo**d  TAC*,  On»J=ou«h  TAC«  And  DAP$  01  OmundtHh  (Mmrie  Ton*J  For  Tho  WmomAiontrtl  (WWC).  Wootom  (W).  Control  {C).  And  EoMom  ®  RoguMoty 
Aran  And  In  The  We*  vS**  |WVI<).  Southea*  Outside  (SEOJ,  And  Oull-Wlde  (GW)  DIeWcSi  0*  The  OuH  0(  Alaalca.  Amounts  SpedM  Ao  Joint  Venture  Processing  (JVP)  And  Total 
Allowable  Level  a  Foreign  Fl*il^  (TaIOf)  Are  Proposed  To  Be  Zmo  And  Are  Not  Shown  In  This  Table.  Reaenrse  Are  Pwpoeed  To  Be  Appoisloned  To  DAP. 

'  See  ligure  ♦  e*  §«72.ao  lor  deacrliolon  of  regulsioty  sraasASsirlcIs.  _  _  .  .  ^  ^  ^  ^  ^ 

^The  category  poKocfc  Is  wponloned  to  three  stsdsUtal  areas  In  die  combined  WoetemACentral  Regulatory  Area  (TaUa  S).  each  of  which  la  hrrther  dvldod  Into  equal  quarter^ 
alk]wwices.The  4*  quarterty  aSonwnees  w«  be  In  effect  on  an  knorSn  basis  under  this  notice.  In  die  Eastern  Regulatoiy  Area,  ponoch  Is  not  dMded  Into  quarterly  adowensea.  and  ona4oiiitn 
of  the  TAC  Is  available  on  an  Interim  basla  under  this  nollcaL 

f  The  category  PactHc  cod  Is  aloceled  90  percent  to  the  Inshor*  and  to  percent  to  die  offshore  oomponenl.  One^ourdi  ol  the  Inshore  and  offshore  allocations  w*  be  avaMbts  on  an 
Inlerim  basis  under  this  notice  Interim  Pacific  code  TACs  are  die  oomponenl  adowanoea  shown  In  Tablo  4. 

*The  category  ~daap  water  tiatllslii’  maens  rex  sole.  Dover  soloi  and  Greenland  turbot. 

'The  category  “shaSow  water  Hafflsh*  means  llatlish  not  Indudlng  “daw  «NMr  flaffiah,'’  llathaad  sole,  or  arrowtooth  bounder. 

•The  category  saNallsh  Is  aiiocaled  to  trawl  and  hocli-arKHIne  gaara  (table  2).  ^ 

^The  category  ~ahat  rockflsh"  In  the  We*em  and  Centr*  RegMatory  Areas  and  in  the  Waal  Vakutat  OMrlcl  Mudsa  Slope  rodifieh  *id  Oemeraal  shed  rocMIsh.  The  c*ego*y  “bthar 
rocMish*  In  the  Southea*  Outside  DWrict  Includes  Slope  rockdah.  _ 

•The  categcyy  'slope  reddish'  Indudee  Setmstas  po/yspMt  (Northern  rodrflsh).  S  zscendtw  (Sharpchin).  £  aurora  (Aurora).  S.  matmoatonuM  (BtacfcgM),  £  goodsf  (Chiffpapper),  £ 
cmmart  (OarkbiolchL  &  akinaatuM  (Grearwtrlped).  £  vartagatn  (Harlequin).  £  wdsonf  (Pygmy).  £  babcocU  (Red  banded).  £  foidarn  (Shortbedy).  £  d(Vdproa  (Spdinoee).  £  njdcok 
(Stripeiail],  £  mieisfus  (Vermlaon).  and  £  naedi  (Yedonmioudi). 

•  m  c*egory  'pelagic  shell  roddeh*  Includes  Sebasfes  maknopa  ^ladt).  £  myaUnua  (Blus).  £  dUatua  (Ouaky).  £  aefomelas  (Widow),  and  £  AavMue  (Vedowtad). 

’•The  category  Paddo  ocean  perch  means  SebasMs  sMus. 

"  The  category  'shortraker/rougheye  rocklish”  mdudas  Sebasfes  bomata  (shortraker)  and  £  aieuflanus  (Rougheys). 

’•The  category  “demersal  shed  roddiah'  Includes  Sabaaiaa  paudninla  (BocaodoL  £  nebutosut  (China).  £  ean/rinua  (Copper).  £  mallear  (Quitbadi).  £  psartger  (RatMrbta),  £ 
hahomaavlatua  (Aoaeffiam).  £  btadapirria  (Sduargrey).  £  nigrochelua  (Tigar).  £  nibarrimuc  (Vadoweya).  £  pMoat  (Canary). 

'•The  category  'otfier  species"  kidudes  Aska  mad(^.  scdpm*  sharks.  sksSaa.  aulachow.  snwlia.  capaHn.  aqukl,  and  octopus.  The  TACa  ars  aqual  to  5  percent  of  tie  TACa  Of  the  targ* 
spades. 

’•The  total  ABC  reliects  the  sum  of  the  maximum  recommended  ABCs. 


The  sum  of  the  TACs  proposed  by  the 
Council  is  411.119  mt,  whi^  falls 
within  the  OY  range  specified  by  the 
FMP.  In  many  cases,  the  proposed  TAC 
specification  for  a  target  species 
category  is  the  same  as.  or  similar  to.  the 
final  1992  TAC  specification.  Examples 
of  these  target  species  categories  as 
shown  in  Table  1  are  arrowtooth 
flounder,  sablefish,  “other”  rockfish, 
pelagic  shelf  rockfish,  and,  after 
adjustment  few  the  expanded  Southeast 
Outside  District,  DSR.  In  the  case  of 
most  flatfishes  and  pollock.  1993 
recommended  TACs  are  substantially 
higher  than  those  adopted  in  1992. 
Flatfish  TACs  adopted  in  recent  years 
have  been  substantially  lower  than 
ABCs.  The  Council  anticipates 
additional  flatfish  harvest  in  1993  and 
(except  for  arrowloolh  flounder), 
recommended  higher  TACs  for  1993 
with  the  expectation  of  soliciting  public 
comment  and  establishing  harvesting 
needs.  An  iiKrease  in  pollock  biomass 
and  ABC  estimates  based  on  new  survey 
information  allowed  recommendation  of 
higher  TACs  for  1993.  Pacific  cod  stock 
abundance  has  declined,  and  TACs 
proposed  for  1993  are  lower  than  either 
the  ABCs  or  TACs  for  1992.  Declines 
also  orj:urred  in  the  abundance  of 
thomyhead  rocidlsh,  leading  to  lower 
TACs.  for  Pacific  ocean  perch  and 
shortraker/rougheye  rof:kfish,  the 
Council  recommended  TACs  for  1993 
that  are  lower  than  the  ABCs  for  these 
species  as  a  buffer  against  survey 
uncertainties  and  to  address  a  perceived 


need  for  additional  conservatism  in 
exploitation. 

Proposed  1993  specifications  of  TACs 
for  all  remaining  target  categories  are 
the  same  as  in  1992.  However,  a  change 
in  the  status  of  the  pelagic  shelf  rockfish 
category  may  be  considered  by  the 
Council  at  its  December  1992  meeting. 
The  pelagic  shelf  rockfish  category 
includes  five  species  of  Sebastes 
rockfishes  (Table  1).  The  Council  may 
consider  a  separate  TAC  for  one  of  these 
species,  the  black  rockfish  (S. 
mehnops],  pending  availability  of 
sufficient  information  on  which  to 
establish  the  exploitable  biomass,  ABC, 
and  TAC. 

The  Coimcil,  after  adopting  the 
proposed  TACs,  then  proposed  the  1993 
apportionments  of  the  TACs  for  each 
^>edes  category  among  DAP,  JVP, 
TALFF,  and  reserve.  Easting  harvesting 
and  processing  capacity  of  the  U.S. 
industry  is  capable  of  utilizing  the 
entire  1993  TAC  specification  for  GOA 
groundfish.  Therefore,  the  Council 
recommended  that  DAP  equal  TAC  for 
each  species  category,  resulting  in  no 
proposed  amounts  of  TALFF  or  JVP  for 
the  1993  fishing  year, 

NMFS  has  reviewed  the  Council’s 
recommendations  for  TAC 
specifications  and  apportionments  and 
hereby  proposes  these  specifications 
under  §  672.20(c)(1).  NMFS  recognizes 
that  public  comment  and  new 
information  may  be  forthcoming  that 
could  caa.se  the  Council  to  change  its 
recommendations  at  its  December  1992 
meeting. 


2.  Proposed  Apportionment  of  Reserves 
to  DAP 

Regulations  implementing  the  FMP 
require  20  percent  of  each  TAC  for 
pollock.  Pacific  cod,  flatfish  species, 
and  the  “other  species"  category  be  set 
aside  in  reserves  for  possible 
reappiortionment  at  a  later  date 
(§  672.20(a)(2}(ilD.  NMFS  has 
reapportione(l  all  the  reserves  to  DAP 
effective  on  January  1  for  the  preceding 
5  years,  including  1992.  For  1993, 

NMFS  is  proposing  to  reapportion 
reserves  for  each  species  category  to 
DAP.  anticipating  that  domestic 
harvesters  and  processors  will  need  all 
the  DAP  amounts  so  specified. 
Specifications  of  DAP  shown  in  Table  1 
reflect  apportioned  reserves. 

3.  Assignments  of  the  Sabhfish  TACs  to 
Authorized  Fishing  Gear  Users 

Under  §  672.24(c),  sablefish  TACs  for 
each  of  the  regulatory  areas  and  districts 
are  assigned  to  hook-and-line  and  trawl 
gear.  In  the  Central  and  Western 
Regulatory  Areas,  80  percent  of  the 
TACs  is  assigned  to  hook-and-line  gear 
and  20  percent  is  assigned  to  trawl  gear. 
In  the  Eastern  Regulatory  Area,  95 
percent  of  the  TAC  is  assigned  to  hook- 
and-line  gear  and  5  percent  is  assigned 
to  trawl  gear.  This  latter  amount  may 
only  be  used  as  bycatch  to  support 
directed  fisheries  for  other  target 
species.  Sablefish  caught  with  pot  gbu 
may  not  be  retained.  Table  2  shows  the 
assignments  of  sablefish  TACs  between 
the  gear  types  that  are  available  if 
proposed  1993  TACs  are  adopted: 
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Table  2.— Proposed  1993  Sablersh  TAG  SPEaRCATiONS  in  the  Gulf  of  Alaska  and  Assignments  Thereof 

TO  Hook-and-Une  and  Trawl  Gear 


Area  district 

TAC 

Hook-and- 
Une  share 

TrawA  share 

Western . . . 

2.500 

9.570 

3.740 

4.990 

2,000 

7,656 

3,553 

4,740 

500 

1,914 

187 

250 

Central . ; . 

West  Yakutat . 

Southeast  Outside . 

Total  . . . 

20.800 

17,949 

2,851 

4.  Apportionments  of  Pollock  TAC  and 
Pollock  Seasons 

In  the  GOA.  pollock  is  apportioned  by 
area,  season,  and  to  inshore  and  offshore 
components.  Regulations  at 
§  672.20(a)(2)(iv)  require  that  the  TAC 
for  pollock  in  the  combined  Western 
and  Central  Regulatory  Areas  is 
apportioned  among  the  statistical  areas 
Shumagin  (61),  Chirikof  (62),  and 
Kodiak  (63)  in  proportion  to  known 
distribution  of  the  pollock  biomass.  This 
measure  was  implemented  under 
Amendment  25  and  is  intended  to 
provide  spatial  distribution  of  the 
pollock  harvest  as  a  sea  lion  protection 
measure.  Each  statistical  area 
apportionment  is  further  divided 
equally  into  the  four  quarterly  reporting 


periods  of  the  fishing  year.  Within  any 
fishing  year,  any  unharvested  amount  of 
any  quarterly  allowance  of  TAC  is 
added  in  equal  proportions  to  the 
quarterly  allowances  of  following 
quarters,  resulting  in  a  sum  for  each 
quarter  not  to  exceed  150  percent  of  the 
initial  quarterly  allowance.  Similarly, 
harvests  in  excess  of  a  quarterly 
allowance  of  TAC  are  deducted  in  equal 
proportions  from  the  remaining 
quarterly  allowances  of  that  fishing 
year.  The  Eastern  Regulatory  Area 
proposed  TAC  of  3,400  mt  is  not 
allocated  among  smaller  areas,  or 
quarterly. 

Regulations  at  §  672.20(a)(2)(v)(A) 
require  that  the  DAP  apportionment  for 
pollock  in  all  regulatory  areas  and  all 

Table  3* 


quarterly  allowances  thereof  be  divided 
into  inshore  and  offshore  components. 
The  inshore  component  will  be  equal  to 
100  percent  of  the  pollock  DAP  in  each 
regulatory  area  after  subtraction  of 
amounts,  determined  by  the  Regional 
Director,  to  be  caught  by  the  offshore 
component  incidental  to  directed 
fishing  for  other  groundfish  species.  At 
this  time,  incidental  amounts  of  pollock 
to  be  caught  by  the  offshore  component 
are  unknown,  and  will  be  determined 
during  the  fishing  year.  The  proposed 
distribution  of  pollock  within  the 
combined  Western  and  Central 
Regulatory  Areas  is  shown  in  Table  3, 
except  that  inshore  and  offshore 
component  allocations  of  pollock  are 
not  shown. 


Statistical  area 

Biomass 

percent 

1993 

ABC- 

TAC 

Quarteily  al¬ 
lowance 

Shumagin  (61)  . 

21.7 

23.4 

54.9 

100.0 

24,088 

25,976 

60,936 

111,000 

6,022 

6,494 

15,234 

27,750 

ChlflkoT  (62)  .! . 

Kodiak  (63)  . 

Total  . i . 

'Proposed  Oistrlbution  of  Pollocfc  In  Tlie  Western  and  Central  Gull  of  Alaska;  BkMnass  Dlstifbution,  Area  Apporllonmenta.  And  Ouarteity  Allowances.  ABC  For  The  WastsrrVCenlml  Gulf  Is 
Proposed  To  Be  111,000  Mt.  Biomass  Distribution  Is  Based  On  1890  Survey  Data.  TACs  Are  Equal  To  ABC.  Inshore  And  Offshore  Allocations  Of  Pollock  Aie  Mol  Shown.  Data  Are  In  Metric 
Tons. 


Under  §672.20(c)(l)(ii)(A),  directed 
fishing  for  pollock  in  the  Western  and 
Central  Regulatory  Areas  will 
commence  on  dates  that  coincide  with 
anticipated  quarterly  reporting  periods 
for  1993.  At  present,  reporting  quarters 
terminate  on  the  Sunday  closest  to  the 
end  of  the  appropriate  calendar  month, 
but  are  subject  to  changes  in  reporting 
and  recordkeeping  regulations.  The  start 
of  pollock  fishing  seasons  for  1993  is  as 
follows: 


Quarter 

Quarter  dates 

2 

3 

4 


Quarter 

Quarter  dates 

03/29-06/27 

06/28-10/03 

10/04-12/31 

At  its  September  1992  Council 
meeting,  the  Coimcil  approved  a  delay 
of  the  second  quarter  pollock  fishery  to 
the  beginning  of  the  weekly  reporting 
period  closest  to  June  1.  A  proposed 
regulatory  amendment  is  currently 
being  prepared  by  NMFS.  If  approved 
by  the  SeCTetary,  this  amendment  may 
alter  the  above  schedule. 


5.  Inshore/Offshore  Allocations  of 
Pacific  Cod 

Regulations  at  §672.20(a)(2)(v)(6) 
require  that  the  DAP  apportionment  of 
Pacific  cod  in  all  regulatory  areas  is 
divided  into  inshore  and  offshore 
components.  The  inshore  component  is 
equal  to  90  percent  of  the  Pacific  cod 
DAP  in  each  regulatory  area.  Inshore 
and  offshore  components  of  the 
proposed  56,700  mt  Pacific  cod  TACs 
for  1993  are  shown  in  Table  4. 


1 
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Table  4* 


Regutatofy  area 

TAC 

Allocation  component 

Inahore 

onshore 

Wnrtrm 

t«,700 

3S,200 

2,800 

16,830 

31,680 

2,520 

1,870 

3,820 

260 

. . . . . - - -  -  ••  .  . . . 

Total- 

56,700 

51,030 

6,670 

TioBOMd  1903  AOecation  ol  PscMe  Cert  In  The  Curt  of  Mukm:  ABocMon*  To  Inahore  Anrt  Ortihore  Component*.  Data  Am  m  Metric  Ton*.  The  ln*hoMCompaa*M  M  90  pateaM  0(  the 
TACrTri*  OftcrioM  Comixnent  I*  10  Percenl. 


6.  Apportionment  of  "Other  Species" 
TAG 

The  FMP  specifies  that  amounts  for 
the  ’’other  species*’  category  are 
calculated  as  5  percent  of  the  combined 
TACs  for  target  species.  The  Council 
recommend^  that  for  1993,  amounts  of 
’’other  species”  be  made  available 
separately  in  each  of  the  three 
regulatory  areas.  This  more  accurately 
reflects  t^  intended  use  of  “other 
species”  as  incidental  bycatch  to 
support  groundfish  target  fisheries  and 
will  help  prevent  excessive  discards  of 
“other  species”  fisheries  in  one 
regulatory  area  caused  by  fishing  in 
other  areas.  The  sum  of  ^e  TACs  of 
target  species  for  the  Western,  Central, 
and  Eastern  Regulatory  Areas  (each 
including  one  third  of  the  thomyhead 
rockfish  TAC  for  the  entire  Gulf  of 
Alaska),  and  the  amount  of  “other 
species’*  equal  to  5  percent  of  those 
totals  are  proposed  as  follows  (in  mt): 


Regulatory  area 

Sum  ot 
target 
TACs 

"Other 

species" 

TACs 

Western . . . . 

96,278 

4JB14 

Cttmrstl  . . . 

249^030 

46.234 

12.451 

2,312 

Eastern . . . 

Total . . 

391,542 

19.577 

7.  Halibut  Prohibited  Species  Catch 
(PSC)  Mortality  Limits 

Under  §672.20{fK2)(ii),  annual  Pacific 
halibut  PSC  mortality  limits  are 
established  and  apportioned  to  trawl 
and  hook-and-line  gear  and  may  be 
apportioned  to  pot  gear.  For  1992, 
NJi^S,  after  consulting  with  the 
Council,  established  halibut  PSC 
mortality  limits  of  2,000  mt  and  750  mt 
for  trawl  and  hook-and-line  gear, 
respectively.  During  1992,  tbia  Secretary 
approved  a  final  rule  that  provides 
authority  to  further  allocate  the  hook- 
and-line  halibut  PSC  limit  between  the 
DSR  fishery  and  fisheries  for  all  other 
groundfish  (57  FR  33279,  July  28, 1992). 
Further,  this  rule  provided  that  in  1992, 
10  mt  of  the  hook-and-line  mortality 
limit  of  halibut  be  apportioned  to  the 
DSR  fishery,  leaving  740  mt  for  all  other 
hook-and-line  fisheries. 


At  its  September  1992  meeting,  the 
Coimcil  recommended  that  the 
Secretary  establish  PSC  limits  of  2,000 
mt  and  750  mt  to  trawl  and  hook-and- 
line  gear,  respectively,  for  1993.  Further, 
10  mt  of  haliW  was  recommended  to 
support  the  hook-and-line  fishery  for 
DSR,  and  the  remaining  740  mt  for  all 
other  hook-and-line  fisheries.  The 
Council  proposes  to  exempt  pot  gear 
from  halibut  limits  for  1993.  The 
Council  proposed  this  exemption  after 
.considering  that  the  groundfish  catches 
by  pot  gear  have  been  small  to  date. 
Fw^ermore,  observer  information 
suggests  that  bycatch  rates  of  halibut 
with  pot  gear  are  low,  and  that  the 
mentality  of  incidentally  cau^t  halibut 
is  only  10  percent. 

Regulatory  actions  are  being 
considered  by  the  Council  which,  if 
reviewed  and  approved  by  the 
Secretary,  might  alter  anticipated 
halibut  bycatch  rates  and/or  halibut 
mortality  assumprtions  for  1993 
fisheries.  At  its  ^ptember  1992 
meeting,  the  Council  adopted  for 
Secretarial  review  a  revised, 
performance-based  definition  of  pelagic 
trawl  gear.  At  its  December  1992 
meeting,  the  Council  is  scheduled  to 
take  final  action  on  a  measure  that 
would  be  expected  to  reduce  mortality 
of  halibut  bycatch  in  hook-and-line 
fisheries  when  halibut  are  handled  and 
released  in  a  prescribed  manner.  Any 
suedr  actimi  also  might  lead  the  Council 
to  reconsider  the  halibut  PSC  gear  limits 
for  1993  at  Its  December  1992  meeting. 

NMFS  prelimiimrily  concurs  in  the 
Council’s  recommendations.  In  doing 
so,  NMFS  has  considered  the  following 
types  cd  information  as  presented  by, 
and  summarized  from.  I^e  preliminary 
1992  SAFE  R^>ort,  or  from  public 
comment  and  testimony: 

(A)  Estimated  Halibut  Bycatdi  in  Prior 
Years 

The  best  available  information  on 
estimated  halibut  bycatch  is  available 
from  1992  observations  of  the 
groundfish  fisheries  as  a  result  of  the 
NMFS  Observer  Program.  The 
calculated  halibut  bycatch  mortality  by 
trawl,  hook-and-line,  and  pot  gear 


through  October  11. 1992,  is  1,742  mt. 
645  mt.  and  8.8  mt.  respe^vely,  for  a 
total  of  2,396  mt.  liiese  mortality 
amounts  were  seasonally  constraining  to 
trawl  gear  during  the  fir^  and  third 
quarters  of  the  fishing  year.  Trawlirrg, 
with  the  exception  of  trawling  for 
pollock  with  pelagic  trawl  gear,  was 
closed  fiom  March  22  to  March  31. 1992 
(57  FR  10297,  March  25, 1992),  and 
from  August  5  to  September  30  (57  FR 
35765,  August  11, 1992)  as  a  result  of 
halibut  PSC  seasonal  allowances. 

The  amomit  of  groundfish  that  trawl 
gear  might  have  h^ested  if  halibut  had 
not  been  seasonally  limiting  in  1992  is 
unknown.  However,  it  is  presumed  that 
those  amoimts  can  be  harvested  during 
subsequent  periods  during  which 
halibut  PSC  bycatch  has  bmn  available. 
Lacking  market  incentives,  some 
amounts  of  groundfish  would  not  have 
been  harv'ested,  regardless  of  halibut 
PSC  bycatch  availability. 

(B)  Expected  Changes  in  Groundfish 
Stocks 

At  its  September  1992  meeting,  the 
Council  adopted  lower  ABCs  for  Pacific 
cod  and  thomyhead  rockfish  and  a 
higher  ABC  for  pollock  than  ABCs 
adopted  for  these  species  for  1992. 

Other  ABCs  are  essentially  unchanged 
from  1992  levels.  More  information  on 
these  changes  is  included  in  the 
preliminary  SAFE  Report  dated 
September  1992  or  in  the  Council 
minutes. 

(C)  Expected  Changes  in  Groundfish 
Catch 

The  total  of  the  proposed  1993 
specified  TACs  for  the  Gulf  of  Alaska  is 
411,119  mt,  which  represents  an 
increase  from  the  1992  TAC  total  of 
282,066  mL  Significant  changes  in  TACs 
for  certain  target  species  categories  are 
proposed,  including  reductions  in 
Pacific  cod.  Pacific  ocean  perch, 
shortraker/rougheye  rockfish,  and 
thomyhead  rockfish,  and  increases  in 
pollock  and  flatfishes  other  than 
arrowtooth  flounder. 

TACs  for  Pacific  cod  and  for  the 
combined  rockfishes  listed  in  the 
preceding  paragraph  are  proposed  to 
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decrease  from  63,500  mt  to  56,700  mt. 
and  from  8,958  mt  to  7,512  mt, 
respectively.  The  smaller  Pacific  cod 
and  rockfish  TACs  could  result  in 
reduced  halibut  mortality  associated 
with  these  fisheries,  and  in  more  halibut 
bycatch  becoming  available  to  support 
other  trawl  fisheries,  especially  those  for 
flatfishes.  TACs  for  flatfishes  other  than 
arrowtooth  flounder  and  for  pollock 
increased  from  41,480  mt  to  145,460  mt, 
and  from  87,400  mt  to  114,400  mt, 
respectively.  Greater  participation  in 
flatfish  fi.sheries  is  anticipated  due  to 
stronger  markets  and  displacement  of 
the  offshore  fleet  frnm  the  pollock  and 
Pacific  cod  fisheries.  Any  increase  in 
directed  fishing  for  flatfishes  will  result 
in  additional  hdibut  PSC  bycatch 
mortality,  which  might  become 
constraining  to  trawlers  in  1993.  The 
increases  in  pollock  TACs  are  not 
expected  to  affect  halibut  byeatches, 
because  most  of  the  pollock  harvest  in 
the  Gulf  of  Alaska  is  accomplished  with 
pelagic  trawls  that  have  low  bycatches 
of  halibut. 

(D)  Current  Estimates  of  Halibut 
Biomass  and  Stock  Condition 

The  1991  stock  assessment  for  the 
1992  fishing  year  conducted  by  the 
International  Pacific  Halibut 
Commission  (IPHC)  indicates  that  the 
total  exploitable  biomass  of  Pacific 
halibut  was  262.6  million  pounds.  This 
represents  a  decline  in  biomass  of  10 
percent  from  the  previous  stock 
assessment,  a  rate  similar  to  declines 
observed  in  previous  years.  The  IPHC  is 
preparing  a  1992  stock  assessment  for 
the  1993  fishing  year,  which  is  expected 
to  be  available  in  December  1992. 

(E)  Potential  Impacts  of  Expected 
Fishing  for  Groundfish  on  Halibut 
Stocks  and  U.S.  Halibut  Fisheries 

Halibut  fisheries  will  be  adjusted  to 
account  for  the  overall  halibut  PSC 
mortality  limit  established  for 
groundfish  fisheries.  The  1993 
groundfish  fisheries  are  expected  to  use 
the  entire  proposed  halibut  PSC  limit  of 
2,750  mt.  According  to  the  IPHC, 
halibut  bycatch  in  groundfish  fisheries 
will  result  in  the  deduction  of  an  equal 
amount  (2,750  mt)  from  the  directed 
halibut  fishery  quota.  The  effect  of  such 
a  deduction  depends  on  the  constant 
exploitable  yield  (CEY)  for  halibut  as 
determined  by  the  IPHC.  The  CEY 
represents  about  one-third  of  the 
exploitable  biomass,  based  on  an 
exploitable  rate  of  0.35.  The  allowable 
directed  commercial  catch  is 
determined  by  accoimting  for  the 


recreational  catch,  waste,  and  bycatch 
mortality,  and  then  providing  the 
remainder  to  the  directed  fishery. 
Therefore,  although  the  amount  of 
halibut  available  for  directed  halibut 
fisheries  will  be  reduced,  halibut 
bycatch  in  groundfish  fisheries  is  not 
expected  to  have  any  effect  on  halibut 
stocks. 

(F)  Methods  Available  For,  and  Costs  of. 
Reducing  Halibut  Bycatches  in 
Groimdfish  Fisheries 

Methods  available  for  reducing 
halibut  bycatch  include  (1)  reducing 
amounts  of  ^imdfish  TACs,  (2) 
reducing  halibut  bycatch  rates  through  a 
Vessel  Incentive  Program,  (3)  gear 
modifications,  and  (4)  changes  in 
groundfish  fishing  seasons. 

Reductions  in  groundfish  TACs 
provide  no  incentives  for  fishermen  to 
reduce  bycatch  rates.  Costs  that  would 
be  imposed  on  fishermen  as  a  result  of 
reducing  TACs  depend  on  species  and 
amounts  of  groundfish  foregone. 

Trawl  vessels  carrying  observers  for 
purposes  of  complying  with  the 
Observer  Plan  are  subject  to  the  Vessel 
Incentive  Program  authorized  under 
revised  Amendment  21  to  the  FMP  (56 
FR  21619,  May  10, 1991),  and  expanded 
to  all  trawl  fisheries  under  a  final  rule 
that  is  scheduled  to  become  effective 
Januaiy  20, 1993  (57  FR  43926, 
September  23, 1992).  The  program 
encourages  trawl  fishermen  to  avoid 
high  halibut  bycatch  rates  while 
conducting  groundfish  fisheries  by 
specifying  bycatch  rate  standards  for 
various  target  fisheries. 

Currant  regulations  require 
groundfish  pots  to  have  halibut 
exclusion  devices  to  reduce  halibut 
bycatches.  Resulting  low  bycatch  and 
mortality  rates  of  halibut  in  pot  fisheries 
have  justified  exempting  pot  gear  from 
PSC  limits.  Because  none  of  the  halibut 
PSC  was  needed  during  1992  pot  gear 
fisheries,  it  was  apportioned  entirely  to 
trawl  and  hook-and-line  gear  to  support 
bycatch  needs  in  fisheries  using  these 
gear  types.  A  proposed  change  in  the 
definition  of  pelagic  trawl  gear  is  based 
on  performance  (crab  bycatch)  rather 
than  on  physical  characteristics  of  the 
nets  and  rigging.  If  approved  by  the 
Secretary,  this  change  is  expected  to 
reduce  halibut  bycatch  by  displacing 
fishing  activity  off  the  bottom  when 
certain  halibut  bycatch  levels  are 
reached  during  the  fishing  year. 
Additionally,  this  would  allow  vessels 
using  midwater  trawls  to  continue  to 
fish  groundfish  without  halibut  PSC 
constraints. 


Halibut  bycatch  has  been  reduced  by 
changes  in  some  groundfish  fishing 
seasons.  The  sablefish  hook-and-line 
season  starts  May  15,  and  the  rockfish 
trawl  fishery  is  delayed  imtil  July  1. 
These  delays  postpone  sablefish  and 
rockfish  fisheries  to  times  when  halibut 
have  migrated  seasonally  into  shallower 
water  than  that  in  which  much  of  the 
groimdfish  fishing  occurs. 

Methods  listed  under  (F),  above,  will 
be  reviewed  by  NMFS  and  the  Council 
to  determine  their  effectiveness. 

Changes  will  be  initiated  as  necessary  in 
response  to  this  review  or  to  public 
testimony  and  comment,  either  through 
regulatory  or  FMP  amendments. 

Consistent  with  the  goals  and 
objectives  of  the  FMP  to  reduce  halibut 
bycatches  while  providing  an 
opportunity  to  harvest  the  groundfish 
OY,  NMFS  proposes  the  assignments  of 
2,000  mt  and  750  mt  of  halibut  PSC 
mortality  limits  to  trawl  and  hook-and- 
line  gear,  respectively.  While  these 
limits  would  reduce  the  harvest  quota 
for  commercial  halibut  fishermen, 

NMFS  has  determined  that  they  would 
not  result  in  unfair  allocation  to  any 
particular  user  group.  NMFS  recognizes 
that  some  halibut  bycatch  will  occur  in 
the  groundfish  fishery,  but  expansion  of 
the  Vessel  Incentive  Program,  required 
gear  modifications,  and  a  delay  in  the 
hook-and-line  sablefish  and  trawl 
rockfish  seasons  are  intended  to  reduce 
adverse  impacts  on  halibut  fishermen 
while  promoting  the  opportunity  to 
achieve  the  OY  from  the  groundfish 
fishery. 

8.  Seasonal  Allocations  of  the  Halibut 
PSC  Limits 

Under  §  672.20(f)(2)(iii),  NMFS 
proposes  to  allocate  seasonally  the 
halibut  PSC  limits  based  on 
recommendations  bom  the  Council.  For 
purposes  of  this  notice,  the  Council 
recommended  the  same  seasonal 
allocation  of  PSC  limits  for  the  1993 
fishing  year  as  those  in  effect  during  the 
1992  fishing  year  (57  FR  2844,  January 
24, 1992).  Slight  adjustments  were  made 
to  accommodate  the  allowance  of 
halibut  to  the  hook-and-line  fishery  for 
DSR,  and  to  coincide  with  1993  fishing 
weeks  and  quarterly  reporting  periods. 
Pacific  halibut  PSC  catch  limits,  and 
apportionments  thereof,  are  presented 
in  Table  5.  Regulations  specify  that  any 
overages  or  shortfalls  in  PSC  catches 
will  be  accounted  for  within  the  1993 
season. 


57988 


Federal  Register  /  Vol.  57,  No.  236  /  Tuesday,  December  8,  1992  /  Proposed  Rules 


Table  5‘ 


Trawl  gear 

Hook-and-llne  gear 

Dates 

!  AlTKJunt 

I  Other  than  DSR  | 

[  DSR 

Dates  1 

Amount  1 

1  Dates 

1  Amount 

Jan  1-Mar  28 . 

Mar  28-Oun  27 . 

Jun  28-Ocl  3  . 

Oct  4-Dec  31  . 

600  (30%) 
600  (30%) 
400  (20%) 
400  (20%) 

Jan  1-May  14 . I 

May15-AuQ31  . . . 

1  Sop  1-Oec  31 . 

i 

200(27%) 
490  (66%)  i 
60(7%) 

!  Jan  1-Doc  31  . 

j  10  (100%) 

1 

i 

Total  . 

2,000  (100%) 

i  - 

740  (100%) 

1 

1 

j  10  (100%) 

‘Prooosed  1993  PacHic  Haiibut  PSC  LknKs.  Ailowancos,  and  Acpoftlonmanta.  Tha  Pacific  Halibut  PSC  LImll  tof  Hook-and-Une  Qeai  la  Atlocatad  to  tha  Demaraal  Sha*  Rocktlah  (OSR) 
Fisnary  and  FIshades  Othef  Than  OSH.  Data  ara  in  metric  tons  (M 


Assumed  halibut  mortality  rates  for 
halibut  PSC  bycatch  in  1992  are  based 
on  information  presented  in  the  1992 
SAFE  Report  dated  November  1991. 
These  rates  are:  Trawl  gear,  65  percent; 
book-and-line  gear,  16  percent;  and  pot 
gear,  10  percent.  During  its  December 
1992  meeting,  the  Council  is  scheduled 
to  consider  new  information  based  on 
1992  obser\’er  data. 

NMFS  based  preliminary 
determinations  about  seasonal 
apportionments  of  the  halibut  PSC 
limits  on  information  summarized  in 
the  notice  of  final  1991  specifications 
(56  FR  8723,  March  1, 1991)  and  on 
information  prepared  for  several 
regulatory  changes  that  have  since 
become  effective.  These  changes  include 
a  season  delay  to  May  15  for  the  hook- 
and-line  sablefish  fishery,  to  July  1  for 
the  rockfish  trawl  fishery  and  the 
halibut  bycatch  allowances  to  hook-and- 
line  gear  for  DSR  and  remaining  hook- 
and-line  fisheries. 

Interim  Groundflsh  Harvest 
Specifications  and  Closures 

Current  regulations  at 
§  672.20(c)(l)(ii)  require  that  one-fourth 
of  the  preliminary  specifications  (not 
including  the  reserve  and  the  first 
quarterly  allowance  of  pollock),  one- 
fourth  of  the  inshore  and  offshore 
allocations  of  Pacific  cod  in  each 
regulatory  area,  and  one- fourth  of  the 
halibut  PSC  amounts,  take  effect  on 
January  1  on  an  interim  basis  and 
remain  in  effect  until  superseded  by  a 
notice  of  final  specifications  published 
in  the  Federal  Register  (§  672.20(c)(ii)). 
Seasonal  apportionments  of  TACs  or 
PSC  limits  unde^  provisions  of  other 
regulations  may  supersede  this  interim 
specification.  Table  1  shows  amounts  of 
preliminary  specifications  of  target 
species  and  the  "other  species” 
categories  in  effect  on  an  interim  basis 
beginning  January  1, 1993. 

Under  §672. 20{c)(2)(ii),  if  the 
Regional  Director  determines  that  the 
amount  of  a  target  species  or  “other 
species"  category  apportioned  to  a 
fishery,  or  with  respect  to  Pacific  cod. 


to  an  allocation  to  the  inshore  or 
offshore  component,  is  likely  to  be 
reached,  the  Regional  Director  may 
establish  a  directed  fishing  allowance 
for  that  species  or  species  group.  In 
establishing  a  directed  fishing 
allowance,  the  Regional  Director  shall 
consider  the  amount  of  that  species 
group  or  allocation  of  Pacific  cod  to  the 
inshore  or  offshore  component  that  will 
be  taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  the  same 
regulatory  area  or  district.  If  the 
Regional  Director  establishes  a  directed 
fishing  allowance  and  that  allowance  is 
or  will  be  reached  before  the  end  of  the 
fishing  year,  NMFS  will  prohibit 
directed  fishing  for  that  species  or 
species  group  in  the  specified  regulatory 
area  or  district.  The  Regional  Director 
has  determined  that  interim  amounts  of 
groundflsh  specified  by  this  notice 
(Table  1)  for  the  following  species  or 
species  groups  will  be  necessary  as 
incidental  catch  to  support  anticipated 
groundflsh  fisheries  prior  to  the  time 
that  final  specifications  of  groundflsh 
are  in  effect  for  the  1993  fishing  year: 
The  offshore  component  of  Pacific  cod 
in  the  Western,  Central,  and  Eastern 
Regulatory  Areas;  sablefish  allocated  to 
trawl  gear  in  the  Western  and  Central 
Regulatory  Areas’  "other  species”  in  the 
Western  Regulatory  Area;  and 
shortraker/rougheye  rockfish  in  the 
Western  Regulatory  Area.  Therefore, 
NMFS  is  prohibiting  directed  fishing  for 
those  species  groups,  gears,  and 
components,  in  order  to  prevent 
exceeding  the  interim  amounts  of 
groundfish  TACs  specified.  These 
closures  will  be  in  effect  during  the 
period  that  the  appropriate  interim 
specifications  of  groundfish  TACs  are  in 
effect.  During  these  closures,  applicable 
directed  fishing  standards  may  be  found 
at  §  672.20(g). 

After  consideration  of  public 
comments  and  additional  scientific 
information  presented  at  its  December 
1992  meeting,  the  Council  may 
recommend  other  closvffes  to  directed 
fishing.  Additionally,  NMFS  may 
implement  such  closures  at  the  time  the 


final  specifications  of  groundfish  TACs 
for  1993  £0*0  promulgated  ct  during  the 
1993  fishing  year  as  necessary  for 
effective  management. 

Under  §  672.20(b)(1),  when  NMFS 
determines  after  consultation  with  the 
Council  that  the  TAC  for  any  species  or 
species  group  will  be  fully  harvested  in 
the  DAP  fishery,  NMFS  may  specify  for 
each  calendar  year  the  PSC  limit 
applicable  to  any  JVP  or  TALFF 
fisheries  for  that  species  or  species 
group.  Any  PSC  limit  specified  shall  be 
for  bycatch  only  and  cannot  be  retained. 
Under  §  672.20(c)(6),  if  the  Regional 
Director  determines  that  a  PSC  limit 
applicable  to  a  directed  JVP  or  TALFF 
fishery  has  been  or  will  be  reached, 
NMFS  will  publish  a  notice  of  closure 
in  the  Federal  Register  prohibiting  all 
further  JVP  or  TALFF  fishing  in  all  or 
part  of  the  regulatory  area  concerned. 

The  Council  did  not  propose  any  PSC 
limits  for  fully  utilized  groundfish 
species  at  its  September  meeting,  and  it 
is  not  expected  to  make  such 
recommendations  at  its  December 
meeting.  Croimdfish  PSC  limits  only 
would  have  been  relevant  if  the  Council 
had  recommended  groundfish 
apportionments  to  JVP  or  TALFF.  The 
Council  is  not  expected  to  recommend 
JVP  or  TALFF  apportionments  for  the 
1993  fishing  year. 

Classification 

This  action  is  authorized  under  50 
CFR  611.92  and  672.20,  complies  with 
E.0. 12291,  and  is  covered  by  the 
regulatory  flexibility  analysis  prepared 
for  the  implementing  reflations. 

A  draft  environmental  assessment 
(EA)  on  the  allowable  harvest  levels  set 
forth  in  the  final  1993  SAFE  report  will 
be  available  for  public  review  at  the 
December  7-11, 1992,  Council  meeting. 
After  the  December  meeting,  a  final  EA 
will  be  prepared  on  the  final  1993  TAC 
amounts  recommended  by  the  Council. 

A  section  7  consultation  for  the  1993 
GOA  initial  specifications  has  been 
initiated  under  the  requirements  of  the 
Endangered  Species  Act.  A  biological 
opinion  is  being  prepared  that  will 
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address  the  effects  of  the  1993  initial 
specifications. 

List  of  Subjects 

SOCFRPart  611 


50  CFR  Part  672 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 


Fisheries,  Foreign  relations,  Reporting 
end  recordkeeping  requirements. 


Dated;  December  2, 1992. 

Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

IFR  Doc.  92-29734  Filed  12-3-92;  1:05  pm] 
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This  section  ol  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  arKi  investigations, 
committee  meetings,  agency  decisions  £ind 
rulings,  delegations  of  auttx^,  filing  of 
petitions  and  applications  arxl  agency 
statements  of  organization  ar>d  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

December  4, 1992. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
hrom:  Department  Clearance  Officer, 
USDA,  OIRM,  room  404-W  Admin. 
Bldg.,  V^ashington,  DC  20250,  (202) 
690-2118. 

Extension 

•  Agricultural  Stabilization  and  ^ 
Conservation  Service. 

7  CFR  1427.1081  through  1088— 
Standards  for  Approval  of  Warehouses 
for  Cotton  and  Cotton  Linters. 

CCC-823,  CCC-823-1A,  and  CCC- 
823-lT,  CCC-20,  CCC-49. 

On  occasion. 

Businesses  or  other  for-profit;  small 
businesses  or  organizations;  1,230 
responses;  1,245  hours. 


Howard  Froehlich  (202)  720-7398. 
Larry  Roberson, 

Deputy  Departmental  Clearance  Officer. 

IFR  Doc.  92-29739  Filed  12-7-92;  8:45  am) 
BILUNO  CODE  34t0-01-M 


consistent  with  the  requirements  of  35 
U.S.C.  209  and  37  CFR  404.7. 

W.H.  TaUent, 

Assistant  Administrator. 

IFR  Doc.  92-29738  Filed  12-7-92;  8:45  am) 
BILUNO  CODE  3410-0S-M 


Agricultural  Research  Service 

Notice  of  Intent  To  Grant  an  Exclusive 
Patent  License 

AGENCY:  Agricultural  Research  Service, 
USDA. 

ACTION:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  an  exclusive  license  to  biosys, 
1057  East  Meadow  Circle,  Palo  Alto, 
California,  on  U.S.  Patent  Application 
Serial  No.  07/883,434,  "Steinernema  Sp. 
Nematode  for  Suppression  of 
Helicoverpa  zea  and  Spodoptera 
frugiperda,"  filed  May  15, 1992.  Notice 
of  Availability  for  licensing  the 
invention  was  given  in  the  Federal 
Register  on  September  16, 1992. 

OATES:  Comments  must  be  received  by 
February  8, 1993. 

ADDRESSES:  Send  comments  to:  USDA- 
ARS-Office  of  Technology  Transfer, 
Baltimore  Boulevard,  Building  005, 
room  403,  BARC-W,  Beltsville, 

Maryland  20705-2350. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.  Ann  Whitehead  of  the  Office  of 
Technology  Transfer,  at  the  Beltsville 
address  given  above;  telephone  301- 
504-«786. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Government’s  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  said  company  has 
submitted  a  complete  and  sufficient 
application  for  a  license,  promising 
therein  to  bring  the  benefits  of  said 
invention  to  the  U.S.  public.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  Agricultural  Research 
Service  receives  written  evidence  and 
argument  which  establishes  that  the 
grant  of  the  license  would  not  be 


Fanners  Home  Administration 

Availability  of  Housing  Funds 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Notice. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  announces  the 
availability  of  housing  funds  for  Fiscal 
Year  1993  (FY  93).  This  action  is  taken 
due  to  legislation  which  requires  that 
FmHA  publish  in  the  Federal  Register 
notice  of  the  availability  of  any  housing 
assistance.  The  intended  efiect  is  to 
comply  with  Public  Law  101-235  and 
make  the  public  aware  of  housing  funds 
available  through  FmHA. 

EFFECTIVE  DATE:  December  8, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Villano,  Chief,  Rural  Rental 
Housing  Branch,  Multi-Family  Housing 
Processing  Division,  FmHA,  USDA, 
room  5337,  South  Agriculture  Building, 
Washington,  DC  20250,  telephone  (202) 
720-1608  (this  is  not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION: 

Programs  Affected 

These  programs/activities  are  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  Nos: 

10.405  Farm  Labor  Housing  Loans  and 
Grants 

10.410  Very  Low  and  Low  Income  Housing 
'  Loans 

10.411  Rural  Housing  Site  Loans 
10.415  Rural  Rental  Housing  Loans 
10.417  Very  Low  Income  Housing  Repair 

Loans,  and  Grants 

10.420  Rural  Self-Help  Housing  Technical 
Assistance 

10.427  Rural  Rental  Assistance  Payments 
10.433  Housing  Preservation  Grants 

Discussion  of  Notice 

7  CFR  part  1940,  subpart  L  contains 
the  "Methodology  and  Formulas  for 
Allocation  of  Loan  and  Grant  Program 
Funds.”  The  following  guidance  has 
been  provided  to  FmHA  State  offices  on 
Fiscal  Year  1993  appropriations  and 
access  to  funds.  Administrative 
guidance,  such  as  forms,  computer 
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inputs  and  codes,  etc.,  have  been 
removed  for  the  readers  convenience. 

The  guidance  references  the  Rural 
Housing  Targeting  Set  Aside  (RHTSA) 
contained  in  Exhibit  C  to  subpart  L  of 
part  1940  of  this  chapter.  The  FY  93  list 
of  designated  counties  under  RHTSA  is 
not  available  at  this  time.  A  separate 
Notice  will  be  published  in  the  Federal 
Register  when  this  list  is  available.  We 
expect  to  publish  this  Notice  by  January 
1. 1993.  Until  such  Notice  is  published, 
funds  available  under  RHTSA  in  FY  93 
are  not  available,  except  in  colonies  as 
defined  in  Exhibit  C.  The  guidance 
provided  to  our  State  Offices  is 
separated  between  assistance  available 
in  our  Multi  and  Single  Family  Housing 
Programs  as  follows; 

Multi-Family  Housing  (MFH) 

I.  General 

A.  This  provides  MFH  allocations 
available  to  individual  States  for  Fiscal 
Year  1993  (FY  93).  Allocation 
computations  have  been  performed  in 
accordance  with  §§  1940.575, 1940.576, 
and  1940.578  of  subpart  L  of  part  1940 
of  this  chapter.  The  transition  formula  is 
not  used. 

B.  State  Directors  are  encouraged  to 
notify  nonprofit  and  public  housing 
agencies  of  the  availability  of  MFH  loan 
and  grant  funds. 

C.  MFH  loan  and  grant  levels  for  FY 
93  are  as  follows: 

Section  514  Farm  Labor 


Housing  (FLH)  Loans  .  $16,300,000 

Section  515  Rural  Rental 
Housing  (RRH)  Loans  ........  573,900,000 


Section  516  FLH  Grants  (Un¬ 
obligated  prior  years  bal¬ 
ances  and/or  cancellations 
of  prior  years  will  be 
added  to  the  amount 


shown)  .  11,000,000 

Supplemental  Appropria¬ 
tions  FY  1992  &  1993: 

Section  516  FLH  Grants  10,500,000 

Section  521  Rental  As¬ 
sistance; 

RRH  New  Construc¬ 
tion  .  122,532,000 

FLH  New  Construc¬ 
tion  . 5,214,000 

Section  533  Housing 
Preservation  Grants 
(HPG)  .  23,000,000 


D.  MFH  loan  types  not  allocated  to 
States  are: 

1.  Section  514  FLH  Loans 
These  loans  are  funded  in  accordance 
with  §  1940.579(a)  of  subpart  L  of  part 
1940  of  this  chapter.  Five  percent  of  FY 
93  FLH  appropriation  has  been  set  aside 
under  the  Rural  Housing  Targeting  Set 
Aside  (RHTSA)  for  those  counties 
designated  as  underserved  in 
accordance  with  Exhibit  C  of  subpart  L 
of  part  1940  of  this  chapter.  Loans 


within  the  State  Director’s  approval 
authority  may  be  obligated  on  a  first- 
come-first-served  basis.  Proposals  that 
include  FLH  grant  requests  or  for  loan 
amounts  in  excess  of  the  State  Director's 
approval  authority  are  to  be  submitted 
to  the  Director.  Multi-Family  Housing 
Processing  Division  (MFHPD). 

2.  Section  516  FLH  Grants 

These  grants  are  funded  in  accordance 
with  §  1940.579(b)  of  subpart  L  of  part 
1940  of  this  chapter. 


FY  93  Appropriation .  $11,000,000 

Reserve  for  Migrant  Farm¬ 
workers  and  the  Rural 

Homeless  .  2,000,000 

Available  for  FLH  Grants 
and  Technical  Assistance 
(TA)  Contracts .  $9,000,000 


3.  Section  516  FLH  Grants  for  Migrant 
Farmworkers  and  the  Rural  Homeless 

Funds  are  administratively  reserved 
until  June  30, 1993,  for  applicants  for 
proposed  housing  under  existing 
regulations  to  serve  the  dual  population 
of  migrant  farmworkers  and  the 
homeless. 

State  Directors  and  District  Directors 
are  encouraged  to  promote  the  concept 
of  dual  purpose  housing  in  partnership 
with  State  or  local  nonprofit  community 
service  agencies  in  agricultural  market 
areas  for  migrant  farmworkers  and 
homeless  individuals  and  their  families. 
Project  demand  must  be  based  primarily 
on  the  need  for  migrant  farmworker 
housing  and  feasibility  can  be  based  on 
90  percent  grant  and  100  percent  RA. 
Proposals  and  discussions  for  this  dual 
use  housing  should  consider  very  basic 
yet  durable  structures  that  can  be  either 
built  new  of  purchased  and 
rehabilitated.  All  proposals  should  be 
considered  and  further  information  may 
be  obtained  by  contacting  the  MFHPD, 
Special  Authorities  Branch  (SAB). 

4.  Section  516  Grants  for  Technical 
Assistance  (TA)  Contracts 

The  funding  availability  for  TA 
Contracts  is  based  on  the  grant 
appropriation.  TA  is  available  for  the 
development  of  labor  housing 
exclusively  for  farmworkers  and  may 
also  be  used  in  those  unique  agricultural 
markets  where  there  is  a  homeless 
population.  More  information  may  be 
obtained  by  contacting  the  MFHPD, 

SAB.  The  Agency  has  solicited  for 
contract  proposals  for  FY  93  TA 
contracts  to  begin  January  1993. 

5.  Rental  Assistance  for  Farm  Labor 
Housing — New  Construction 

This  RA  is  held  in  a  National  Office 
reserve  for  use  with  concurrent  loan  and 
grant  applications  in  accordance  with 
Paragraph  D  B  6  b  (ii)  B  of  this  Notice. 


6.  Section  516  FLH  Grants  Under 
Supplemental  Appropriation  for 
Disaster  Assistance 

a.  A  supplemental  appropriation  of 
section  516  FLH  grant  funds  is  available 
to  assist  nonprofit  and  public  bodies 
with  cost  of  repair  and  replacement  of 
utvinsured  losses  resulting  from  natural 
disasters  such  as  Hurricanes  Andrew 
and  Iniki  and  Typhoon  Omar.  To  be 
eligible,  the  housing  must  address 
migrant  and  year-round  farmworker 
needs  in  areas  impacted  by  a 
Presidentially  declared  disaster. 

b.  All  funds  will  be  retained  in  the 
National  Office  reserve  and  States  may 
obligate  against  that  reserve  upon 
authorization  horn  the  National  Office: 
RA  and  FLH  loan  funds  will  be  made 
available  from  the  MFHPD,  SAB. 

II.  State  Allocations 

All  allocations  have  been  developed 
with  the  methodology  and  formulas 
stated  in  subpart  L  of  part  1940  of  this 
chapter.  The  funds  distributed  to  each 
State  for  a  particular  quarter  may  exceed 
the  funds  available  nationally  for  all 
States.  Therefore,  if  funds  become 
exhausted  at  the  National  level,  some 
States  will  not  have  access  to  their  full 
distribution  for  the  remainder  of  the 
quarter. 

A.  Section  515  RRH  Funds 
1.  Amount  Available  for  Allocation 


Total  available . . .  $573,900,000 

Less  15  percent  reserve .  86,085,000 

Less  base  allocation  .  3,006,000 

Less  administrative  alloca¬ 
tion  .  3,500,000 


Basic  formula  amount:  .  $481,309,000 


2.  Base  Allocation 

The  base  allocation  is  an  amount 
above  the  computed  formula  amount 
sufficient  for  each  State  to  fund  two  24- 
unit  projects,  based  upon  FY  92  loan 
activity.  Regions  that  receive 
administrative  allocations  do  not 
receive  base  allocations. 

3.  Administrative  Allocation 

The  regions  of  the  Western  Pacific 
Areas  and  Virgin  Islands  are  allocated 
$1,750,000  each  which  is  the  equivalent 
of  two  24-unit  projects,  based  upon  FY 
92  loan  activity. 

4.  Nonprofit  Set-Aside  (NPSA) 

Nine  percent  of  each  States’  FY  93 
allocation  has  been  set  aside  in  the 
National  Office  for  certain  nonprofit 
applicants.  These  funds  have  bmn 
deducted  from  the  State  distributions. 
See  Exhibit  B  of  subpart  L  of  part  1940 
of  this  chapter  for  further  information 
on  the  NPSA. 
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MULTf-FAMIt.Y  MOU9NQ  SECTION  515  RURAL  RENTAL  HOUSING  ALLOCATIONS  (T HOUSANDS)  FISCAL  VlE^  1993 


State 

Formula  (ac¬ 
tor 

Formula  al¬ 
location 

BasaMd- 

iNnMmtlon 

Total  FY  93 

Lassaon- 

pr^aal 

asida 

Rantai  aaststanca  unHs 

locatioR 

Formula  al- 
locaton 

BesaAtdmift- 

laliaBon 

Total  FY  83 

Alabama - 

0^327874 

■ill 

$15761 

$1,420 

$14761 

268 

286 

Alaska 

00043489 

2,094 

188 

1,906 

38 

38 

Arizona _  ..-  . 

Oni 22772 

5,909 

632 

6,377 

108 

108 

Arkansas  - -  - 

0.0245290 

11,806 

1763 

10J43 

215 

215 

CaUtomia  _  . 

0.0354499 

17,082 

1,536 

15726 

311 

311 

Nevada  _ 

0.0017715 

1,750 

158 

1782 

16 

35 

Colorado 

00081046 

3,901 

361 

3750 

71 

71 

Delaware _ 

0.0023022 

1,750 

158 

1,592 

20 

35 

Maryland _ 

0.0101880 

4,904 

441 

4,463 

89 

89 

Florida  _ _ _ 

00261663 

12,594 

1.133 

11,461 

230 

230 

Georgia _  — 

04)406018 

19,638 

1,767 

17771 

358 

358 

Hawaii .  _  _ 

0.0037272 

1,794 

1.794 

161 

1,633 

33 

35 

W.  PacBic  Areas _ 

0.0000000 

0 

1,760 

158 

1,592 

0 

35 

35 

Idaho - 

0.0068537 

3,347 

0 

3^47 

301 

3,046 

61 

0 

61 

lIHrwIs _ - _ _ 

00257623 

12,400 

0 

12,400 

1,116 

11784 

226 

0 

226 

hkliana _ 

00236177 

11,367 

0 

11767 

1723 

10744 

207 

0 

207 

lov« . .  .  _ 

0.0157202 

7,566 

0 

7766 

681 

6,885 

138 

0 

138  / 

Kansas  _ 

0.01T7522 

6,656 

0 

5756 

509 

5,147 

103 

0 

103 

Kentucky _ _ _ 

0.0384440 

16,970 

0 

18770 

1,707 

17,263 

0 

346 

Louisiana . . . . 

0.0295365 

14,216 

0 

14716 

1779 

12.937 

259 

0 

2S9 

Maine  . . .  . 

04)101246 

4,873 

0 

4,873 

439 

4,434 

89 

0 

89 

Massachusetts _ 

0.0093226 

4,487 

0 

4,467 

404 

4783 

82 

0 

82 

Connecticiit _ _ _ 

0.00S0T6S 

2,414 

0 

2714 

217 

2.197 

44 

0 

44 

Rhode  Island _ 

04)011702 

-  563 

1,187 

1.750 

158 

1,592 

10 

25 

35 

Michigan _ 

00001672 

14,529 

0 

14729 

1706 

-  13721 

266 

0 

265 

Minnesott  — 

0.0194218 

8,348 

0 

9746 

841 

8707 

171 

0 

171 

Mississippi _ 

0.0311586 

14,898 

0 

14798 

1750 

13,648 

274 

0 

274 

Mtaourl  — . . i_ 

0.02S50B2 

12,277 

0 

12777 

1.106 

11,172 

224 

0 

224 

Morrtarta _ _ _ _ 

00065681 

2,680 

0 

2780 

241 

2,439 

49 

0 

49 

Nebraska  _ _ _ 

0.0077613 

3,736 

0 

-  3.736 

336 

3.400 

68 

0 

68 

New  Jersey _ _ _ _ _ _ 

0.0071748 

3,453 

0 

3,453 

311 

3,142 

63 

0 

63 

New  Mexico _ _ 

0.0109067 

6,250 

0 

6750 

473 

4,777 

96 

0 

96 

New  York  . .  „  .. 

0.0289916 

13,954 

0 

13764 

1756 

12,698 

255 

0 

255 

North  Caioina _ _ _ 

04)508264 

24,464 

0 

24,464 

2702 

22762 

446 

0 

446 

North  Dakota _ 

0.0049179 

2,367 

0 

2,367 

213 

2,154 

43 

0 

43 

Ohio _ _ _ 

0.0362698 

17,457 

0 

17,457 

1771 

15766 

318 

0 

318 

Oklahoma _ 

04)185916 

8.946 

0 

6.948 

805 

8,143 

163 

0 

-163 

Oregon . . . 

0.0126876 

6,107 

0 

6,107 

550 

6,557 

111 

0 

111 

Pennsylverta _ 

0.0403055 

19,400 

0 

19,400 

1,746 

17,654 

364 

0 

354 

Puerto  Rico  . . - 

0.0568971 

27,385 

0 

27785 

2,465 

24,920 

500 

0 

500 

South  CaroBna  _  ~. 

0.0278229 

13,391 

0 

13791 

1706 

12,186 

244 

0 

244 

Soutt)  Dakota  _ 

0.0067145 

3,232 

0 

3732 

281 

2741 

59 

0 

,  59 

Tennessee  _ _ _ 

0.0342906 

16,504 

0 

16704 

1.465 

15,019 

301 

0 

301 

Texas . . . . 

04)569722 

28,384 

0 

28784 

2755 

25729 

518 

0 

618 

Utah - 

0.0040595 

1,954 

0 

1754 

176 

1,778 

36 

0 

.36 

Vermotk _ _ _ 

0.0043676 

2,102 

0 

2,102 

189 

1,913 

38 

0 

36 

New  Hampshire _ 

0.0050354 

2,424 

0 

2,424 

218 

2706 

44 

0 

44 

Virgin  Islands  . . . 

0.0000000 

0 

1,750 

1,750 

158 

1,592 

0 

35 

36 

Virgirka  . . . . 

0.0315604 

15,190 

0 

15,190 

1767 

13,623 

277 

277 

Washington  . . . . . 

0.0146400 

7,046 

0 

7.048 

634 

6,412 

129 

129 

West  Virginia _ 

0.0211270 

10,169 

0 

10,169 

915 

9,254 

166 

186 

Wisconsin _ 

0.0203333 

9,787 

0 

9,787 

881 

6706 

179 

179 

Wyoming _ 

04)030537 

1,470 

280 

1,750 

158 

1,592 

27 

8 

35 

STATE  TOTALS _ 

1.0000000 

$481,309 

$6,506 

$487,815 

$43705 

■  $443,910 

8,780 

138 

8,919 

N/0  RESERVES  „ 

86,085 

1.994 

FLH  RA  UNITS  _ _ 

IMMMMM 

WiPPHV 

IMNMHHji 

IBNMHMI 

TOTALS . . . 

1  — . . 

1  $573,900 

[ - 

1  . . 

1  11,379 

5. RHTSA 

Five  percent  of  FY  93  RRll 
appropriation  has  been  set  aside  for 
those  counties  designated  as 
underserved.  These  funds  will  come 
horn  the  National  Office  reserve.  See 
Exhibit  C  of  subpart  L  of  part  1940  of 
this  chapter  for  further  information  on 
RHTSA. 

6.  Resei-ves 

a.  State  Office  reserve.  In  States  which 
allocate  funds  to  Districts,  §  1940.552  (j) 


of  subpart  L  of  part  1940  of  this  chapter 
authorizes  the  State  Director  to  hold  a 
reserve.  Such  reserves,  if  established, 
will  be  available  only  for  patch-outs, 
subsequent  loans  for  repairs,  transfers 
and  cost  overruns,  leveraging  under 
RHTSA  and  NPSA,  hardships  or 
emergency  situations.  The  State  Director 
will  maintain  records  on  how  State 
Office  reserves  were  utilized,  including 
a  justification  for  each  disbursement. 


b.  National  Office  reserve.  The  reserve 
is  15  percent  of  the  total  funds  available 
and  is  broken  down  as  follows: 

(i)  General  reserve.  $25,435,000  in 
general  reserve  funds  have  been  set 
aside.  Since  access  to  general  reserve 
funds  caimot  be  assured  or  gucuanteed. 
States  should  not  consider  potential 
access  to  these  funds  when  authorizing 
Form  AD-622S.  “Notification  of  Pre- 
application  Review  Action”,  up  to  150 
percent  of  their  net  allocaticm.  After 
June  1, 1993,  further  guidance  will  be 
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published  administratively  as  to  the 
availability  of  funds  and  how  State 
Directors  may  access  any  remaining 
general  reserve  funds.  Until  June  1, 

1993,  State  Directors  can  request  these 
funds  for  the  following  purposes: 

(A)  Hardships  and  emergencies.  The 
request  must  include  sufficient 
documentation  to  support  the  hardship 
or  emergency  including  reasons  why  it 
is  in  the  Government’s  best  interest  to 
consider  the  request. 

(B)  Patch-outs.  A  patch-out,  not  to 
exceed  30  percent  of  the  total  loan 
obligation,  when  the  State  needs  the 
additional  funds  to  obligate  100  percent 
of  its  net  allocation. 

(C)  Subsequent  loans  for  repairs  to  an 
existing  borrower  where  a  transfer  is  not 
involved.  The  request  must  include  a 
discussion  of  why  project  reserves  are 
insufficient  to  pay  for  the  repairs, 
eligibility  of  the  applicant  and  steps 
taken  to  mitigate  the  need  for  a 
subsequent  loan  for  repairs  in  the 
future. 

(D)  Subsequent  loans  for  repairs  when 
a  transfer  is  involved.  To  receive  general 
reserve  funds  for  this  purpose,  the 
transfer  must  be  to  resolve  a  servicing 
problem,  in  the  Government’s  best 
financial  interest,  and  the  transferee  not 
composed  of  any  members  (borrower 
entity  and/or  general  partner(s))  of  the 
transferor.  The  request  must  include  a 
discussion  of  these  requirements 
including  reasons  w'hy  project  reserves 
are  insufficient  to  pay  for  the  repairs 
and  steps  taken  to  mitigate  the  need  for 
a  subsequent  loan  for  repairs  in  the 
future.  Funds  for  this  purpose  must  be 
leveraged  with  State  allocated  funds  on 
a  one-to-one  basis.  For  example,  on  a 
transfer  with  a  subsequent  loan  request 
of  $500,000,  up  to  $250,000  may  be 
requested  from  the  National  Office 
reserve.  A  State  may  receive  not  more 
than  an  aggregate  of  $2  million  for  this 
purpose.  Funds  for  transfers  with  a 
subsequent  loan  that  do  not  meet  the 
conditions  of  this  subparagraph  will  be 
considered  for  funding  from  the  State’s 
allocation  and  in  accordance  with  the 
apulicable  program  regulations. 

(i/7  Designated  reserves. 

(A)  BHTSA.  An  amount  of 
$28,650,000  has  been  set  aside  for  those 
counties  designated  as  underserv'ed. 
These  funds  will  be  subject  to  year-end 
pooling  requirements. 

(B)  State  BA.  An  amount  of  $7  million 
of  the  RRH  funds  have  been  set  aside  for 
States  in  which  an  active  State 
sponsored  RA  program  is  available.  The 
State  RA  program  must  be  comparable 
to  FmHA  RA.  To  participate  in  this 
reserve,  the  State  Director  should 
submit  a  written  request  with  specific 


information  about  the  State  RA  program: 

i.e.,  memorandum  of  understanding, 
documentation  from  the  provider,  etc., 
to  the  Director,  MFHPD,  no  later  than 
January  22, 1993.  Funds  will  be 
distributed  to  participating  States  based 
on  a  pro  rata  share  of  State  RA  units 
being  provided.  These  funds  are  subject 
to  year-end  pooling  requirements. 

(C)  Equity  loans.  An  amount  of 
$25,000,000  has  been  set  aside  for  the 
equity  loan  prepayment  incentive 
features  described  in  Exhibit  E  to 
subpart  B  to  part  1965  of  this  Chapter. 
The  funds  will  be  made  available  by 
quarter  as  follows: 

(1)  First  quarter — up  to  40  percent  of 
the  funds  allocated  may  be  used. 

(2)  Second  quarter — up  to  70  percent 
of  the  funds  available  may  be  used. 

(3)  Third  and  fourth  quarters — the 
balance  of  the  available  funds  may  be 
used.  All  equity  loan  requests  must  be 
forwarded  by  the  State  Director  to  the 
National  Office  for  authorization  using 
FmHA  Form  Letter  1965-B-l,  (available 
in  any  FmHA  office)  and  in  accordance 
with  the  provisions  of  subpart  B  of  part 
1965  of  this  Chapter.  Any  requests  that 
exceed  the  quarterly  allocation  will  be 
prioritized  for  future  funding  based  on 
the  date  of  receipt  of  FmHA  Form  Letter 
1965-B-l  (available  in  any  FmHA 
office)  in  the  National  Office  from  the 
State  Director. 

(4)  Equity  loan  funds  are  subject  to 
year-end  pooling  requirements.  The 
amount  and  percentages  of  equity  funds 
available  may  be  changed 
administratively  by  FmHA  based  upon 
use  and/or  need  for  funds. 

7.  Pooling  of  Funds 

a.  State  Office  pooling.  In  States 
which  allocate  funds  to  Districts.  States 
are  not  authorized  to  pool  unobligated 
funds  prior  to  May  1, 1993. 

b.  National  Office  pooling.  Unused 
RRH  funds  will  be  placed  in  the 
National  Office  reserve  and  will  be 
made  available  administratively.  Year- 
end  pooling  of  all  RRH  funds  is 
scheduled  for  close  of  business  (COB). 
August  13. 1993. 

a.  Availability  of  the  Allocation 

States  are  authorized  to  approve, 
during  the  first  quarter  of  FY  93,  up  to 
40  percent  of  their  RRH  allocation 
indicated  in  this  Notice  and  up  to  70 
percent  during  the  second  quarter.  The 
remaining  balances  are  fully  available  in 
the  third  and  fourth  quarters.  In  States 
that  do  not  have  sufficient  funds  to 
obligate  at  least  one  project  during  the 
first  or  second  quarters,  the  State 
Director  may  request  authorization  from 
the  Director,  MFHPD,  to  exceed  the 


designated  percentages.  Patch-outs  may 
be  authorized  from  next  quarter 
allocations.  A  patch-out  may  not  exceed 
30  percent  of  the  total  loan  obligation. 
The  State  Director  may  authorize  Form 
AD-622S  not  to  exceed  150  percent  of 
the  net  annual  allocation  available  to 
the  State. 

9.  Suballocation  by  the  State  Director 

Funds  may  be  suballocated  to  District 
Offices,  at  the  discretion  of  the  State 
Director,  in  accordance  with 
§  1940.552(j)  of  subpart  L  of  part  1940 
of  this  chapter. 

B.  Rental  Assistance  (RA) 

1.  Valuation  of  New  Construction  RA 

A  total  of  $122,532,000  is  available  for 
RRH  new  construction  RA  and 
$5,214,000  for  FLH  new  construction 
RA.  These  equate  to  an  estimated  11,379 
units  for  the  RRH  and  FLH  loan 
programs.  To  determine  the  number  of 
RA  units  available  nationwide,  a 
national  weighted  average  of  $11,200 
was  utilized  for  new  construction  RA. 
Due  to  the  increase  in  RA  costs,  the 
amount  of  RA  allocations  have  been 
reduced  approximately  12  percent  this 
FY.  All  RA  units  held  in  the  reserves  are 
estimated,  based  on  the  national 
average. 

2.  Estimated  Units  Available  for 
Allocation 


Estimated  total  units  available  11,379 

LH .  466 

RRH  .  10,913 

Less  NPSA  .  900 

Less  RRH  reserve  (RHTSA  and 

general)  .  1,094 

Less  RRH  base  allocation . . .  69 

Less  RRH  administrative  allocation  70 

Basic  RRH  formula  amount  .  8,780 


3.  Base  Allocation 

The  base  allocation  is  an  amount 
above  the  computed  formula  sufficient 
for  each  State  to  receive  35  units  of  RA 
to  assist  at  least  two  RRH  projects  with 
an  average  amount  of  RA. 

4.  Administrative  Allocation 

The  regions  of  the  Western  Pacific 
Areas  and  the  Virgin  Islands  are  each 
allocated  35  units  of  RA  to  assist  at  least 
two  RRH  projects  with  an  average 
amount  of  R.\. 

5.  NPSA 

Approximately  900  units  of  new 
construction  RA  have  been  set  aside  in 
the  National  Office  for  certain  nonprofit 
applicants.  See  Exhibit  B  of  subpart  L  of 
part  1940  of  this  chapter  for  further 
information  on  the  NPSA. 
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Mult»>Fam«ly  Housing  Section  521  Rentm.  Assistance  5  Year  Unit  Values  PBcai  Year  1993 


State 

FaMSy  vaiua 

lenewal 

Eldartr  value 
renewal 

Lebof  houalne 
rarwwal 

12,226 

11206 

12226 

11,400 

Alaska  _ _  —  . - - - 

iej45 

16.137 

16.745 

13262 

16.745 

16,137 

17278 

14.474 

Arhanrtfi 

13,636 

11209 

13,636 

10,485 

10A41 

10,930 

10,841 

11.*31 

12,518 

15,466 

12318 

13243 

14,468 

10292 

14.489 

10286 

14,828 

14228 

14228 

14,748 

12,781 

14,736 

12,781 

14281 

13339 

11,498 

13239 

10,177 

10,837 

M91 

10237 

8233 

14.474 

16296 

14/474 

12296 

Western  Pacific  Areas . - - - - - - - 

14,474 

12,895 

16296 

8,062 

14274 

12295 

10298 

10.581 

13261 

9,478 

12,618 

10.259 

8,717 

5,476 

13261 

9,478 

12218 

10,168 

8241 

9234 

11j092 

6215 

11292 

8228 

H  ontucKv 

12304 

11,039 

12304 

11,057 

LOlHSt3Pfl 

13,556 

12271 

13,556 

12,169 

17322 

24224 

16.126 

14240 

17222 

24224 

18207 

16292 

16,782 

10,260 

16.782 

13376 

11293 

11.393 

11293 

15205 

10,468 

10252 

10,468 

8.024 

10.116 

6.176 

10,116 

9,799 

12344 

14.131 

12344 

11,284 

ia403 

5.113 

10,403 

7262 

'  11,331 

5234 

11231 

9246 

9213 

8257 

9,813 

8,129 

Now  Jen  py 

23217 

18292 

23,017 

20,028 

14268 

16.186 

14268 

13287 

12.132 

13,078 

12.132 

12,909 

12,987 

14,094 

12,987 

12279 

16,791 

9,011 

16,791 

8220 

10298 

7,095 

10,8981 

3740 

- - - - - - - 

12223 

11,626 

10298 

8349 

12223 

11,626 

9264 

10273 

13,875 

11,870 

13275 

11237 

15,780 

15,780 

15,780 

15,487 

13258 

13.035 

13258 

11294 

9.629 

5281 

9,629 

12242 

12.011 

10,064 

12,011 

3762 

13240 

10222 

13240 

10229 

15,391 

13278 

15.391 

12,819 

10,524 

17,674 

10,524 

15278 

15,119 

17248 

15,119 

15,174 

22.111 

26,525 

22.111 

22,197 

13,089 

11.711 

13,089 

10.583 

12,121 

9,163 

12,121 

9.666 

13,714 

9,707 

13,714 

9,617 

ia47i 

5275 

10.471 

9,004 

13,911 

11,587 

13211 

10399 

13,506 

11,677 

13,506 

*11200 

'WB<gn«d  National  Avaraga 


6.  Reserves 

The  National  Office  reserve  has  been 
reduced  to  allocate  more  RA  to  States. 

a.  State  Office  reserve.  In  States  which 
allocate  funds  and  RA  to  Districts, 

§  1940.55^))  of  subpart  L  of  part  1940 
of  this  chapter  authorizes  the  State 
Director  to  hold  a  reserve.  Such 
reserves,  if  established,  will  be  limited 
only  to  patch-outs  and  leveraging  under 
the  RHTSA,  NPSA,  hard^ps  or 
emergency  situations.  The  State  Director 
will  maintain  records  on  how  the  State 
Office  reserves  are  utilized,  including  a 
justification  for  each  disbursement. 


b.  National  Office  reserve.  A  reserve 
of  approximately  1,094  units  is  being 
held  for  RRH,  which  includes  800  units 
for  the  RHTSA.  The  466  units  of  RA  for 
FLH  are  also  held  in  a  separate  reserve. 
The  reserve  is  broken  down  as  follows: 

(i)  General  RRH  reserve.  A  total  of 
approxintately  294  units  of  RA  have 
b^n  reserved.  Except  for  patch-outs, 
hardships  or  emergency  situations,  or 
additional  imits  needed  to  assist  a  State 
in  utilizing  its  hill  allocation  of  funds, 
RA  units  may  not  be  requested  until 
June  1. 1993.  Further  guidance  on  how 
to  access  reserve  RA  will  be  pxiblished 
administratively  prior  to  June  1, 1993. 


(ii)  Designated  reserves.  (A)  RHTSA. 

A  total  of  approximately  800  units  of  RA 
have  been  reserved  under  a  targeting  set 
aside  program  for  those  counties 
designated  as  imdeserved.  Further 
guidance  on  accessing  this  reserve  will 
be  provided  at  a  later  date. 

(B)  FLH.  The  466  RA  units  for  FLH 
new  cmistniction  are  being  retaiiied  in 
a  separate  FLH  reserve.  Written  requests 
for  the  FLH  reserve  may  be  made  by 
State  Directors  in  conjunction  with  FLH 
loan  and  grant  requests,  on  a  case-by¬ 
case  basis,  to  the  Director,  MFHPD. 


Federal  Register  /  Vol.  57,  No.  236  /  Tuesday,  December  8,  1992  /  Notices 


57995 


7.  Pooling  of  RA 

a.  State  Office  pooling.  The  States 
which  allocate  RA  to  Districts  are  not 
authorized  to  pool  unobligated  RA  prior 
to  May  1, 1993. 

b.  National  Office  pooling.  Unused 
RA  units  will  be  placed  in  the  National 
Office  reserve  and  will  be  made 
available  administratively.  Year-end 
pooling  of  RA  for  RRH  is  scheduled  for 
CX)B,  August  13, 1993. 

8.  Availability  of  the  Allocation 

States  are  authorized  to  approve, 
during  the  first  quarter,  up  to  40  percent 
of  their  RA  allocation  indicated  in  this 
Notice  and  up  to  70  percent  during  the 
second  quarter.  The  remaining  balances 
are  fully  available  in  the  third  and 
fourth  quarters.  In  States  that  do  not 
have  sufficient  RA  for  at  least  one 
project  during  the  first  and  second 
quarters,  the  State  Director  may  request 
authorization  from  the  Director, 
MFHPD,  to  exceed  the  designated 
percentages.  Patch-outs  may  be 


authorized  from  next  quarter  allotments. 
Patch-outs  may  not  exceed  30  percent  of 
the  total  RA  obligation.  The  market 
should  determine  the  need  for  the 
number  of  RA  units  assigned  to  a 
project,  keeping  in  mind  that  at  least  95 
percent  of  the  new  construction  RA 
assigned  to  a  complex  must  be  made 
available  to  serve  very-low  income 
tenants,  as  established  in 
§  1944.215(i)(3)  of  subpart  E  of  part  1944 
of  this  chapter.  State  Directors  may 
authorize  Form  AD-622s  not  to  exceed 
150  percent  of  the  units  allocated  to 
their  State. 

9.  Suballocation  by  the  State  Director 

RA  units  may  be  suballocated  to 
District  Offices,  at  the  discretion  to  the 
State  Director,  in  accordance  with 
§  1940.552(j)  of  subpart  L  of  part  1940 
of  this  chapter. 

10.  Approval  and  Obligation  of  RA 
Loans  will  only  be  obligated  when 

sufficient  RA  to  ensure  market 
feasibility  can  be  obligated  at  the  same 


time.  RA  for  loans  obligated  in  a  pric^ 
fiscal  year  will  not  be  authorized.  ^ 

C.  Section  533  Housing  Preservation 
Grants  (HPG) 

1.  Amount  Available  for  Allocation 


Total  available  .  $23,000,000 

Less  reserve  .  2,300,000 

Less  base  allocation  .  5,100,000 

Less  administrative  alloca¬ 
tion  .  0 


Basic  formula  amount ..  15,600,000 


2.  Base  Allocation 

The  base  allocation  is  equal  to  the 
anticipated  size  of  an  average  1-year 
HPG  proposal  ($100,000)  times  the 
numlrar  of  States  and  regions.  The 
regions  of  the  Western  Pacific  Areas  and 
Virgin  Islands  did  not  receive  base 
allocations.  Fund  requests  in  these 
regions  will  be  considered  from  the 
reserve. 

3.  Administrative  Allocations 

Not  used. 


Multi-Family  Housing  Section  533  HPG  Allocations  (Thousands)  Fiscal  Year  1993 


1 

State 

1 

Basic  formula 
factor 

Formula  alio-  I 
cation  1 

Base  alloca¬ 
tion 

Total  FY  93  al¬ 
location 

Alabama . . . 

0.0327874 

$511 

$100 

$611 

0.0043499 

68 

100 

168 

0.0122772 

192 

100 

292 

0.0245290 

383 

100 

463 

0.0354499 

553 

100 

663 

0.0017715 

28 

100 

128 

0.0081046 

126 

100 

226 

0.0023022 

36 

100 

136 

Maryland . 

0.0101880 

159 

100 

259 

0.0261663 

408 

100 

506 

Georgia  . 

0.0408019 

637 

100 

737 

0.0037272 

58 

100 

158 

W.  Pac.  Ter . 

N/A 

N/A 

N/A 

0 

0.0069537 

108 

100 

206 

0.0257623 

402 

100 

502 

0.0236177 

366 

100 

468 

0.0157202 

245 

100 

345 

0.0117522 

183 

100 

283 

Kentucky  . - . .  j 

1  0.0394140 

615 

100 

715 

Louisiana . I 

!  0.0295365 

461 

100 

561 

0.0101246 

158 

100 

258 

Massachusetts . 

0.0093225 

145 

100  i 

!  245 

Connecticut . . . 

0.0050165 

78 

100 

178 

Rhode  Island . . . - . 

0.0011702 

18 

100 

116 

0.0301672 

471 

100 

571 

0.0194218 

303 

•  100 

403 

0.0311598 

486 

100 

566 

0.0255082 

398 

100 

498 

0.0055681 

87 

100 

i  187 

0.0077613 

121 

100 

i  221 

New  Jersey . 

0.0071748 

112 

100 

212 

New  Mexico  . . . - . 

0.0109067 

170 

100 

270 

0.0289916 

452 

100 

552 

North  Carolina . . . . . 

0.0508284 

793 

100 

893 

North  Dakota . 

0.0049179 

77 

100 

177 

Ohio . . . 

0.0362698 

566 

100 

666 

0.0165916 

290 

100 

390 

Oregon  . 

!  0.0126876 

198 

100 

296 

Permsylvanla . 

0.0403055 

.  629 

100 

729 

Puerto  Rico  . . . - . - . 

0.0568971 

888 

100 

986 

Sooth  Carolina  . 

0.0278229 

-  434 

100 

634 

South  Dakota  . 

0.0067145 

105 

100 

205 

Tenrtessee  . . . 

0.0342906 

535 

100 

635 

0.0589722 

920 

100 

1,020 

Utah . . . 

0.0040595 

63 

100 

163 

Vermont . . . 

I  0.0043676 

68 

1  100  1  168 
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State 

Basic  formula 
factor 

Formula  allo¬ 
cation 

Base  alloca¬ 
tion 

Total  FY  93  al¬ 
location 

0.0040354 

79 

100 

179 

N/A 

N/A 

N/A 

0 

0.0315604 

492 

100 

592 

0.0146400 

228 

100 

328 

0.0211270 

330 

100 

430 

0.0203333 

317 

100 

417 

0.0030537 

48 

100 

148 

state  TOTALS  . . . - . - . 

1.0000000 

$15,600 

$5,100 

wyn  RF.<^pR\/p  . 

xnTAt  . 

MMHMMMi 

$23,000 

4.  Reserve 

Allocated  funds  must  be  used  prior  to 
requesting  reserve  funds.  Further 
guidance  on  accessing  the  National 
reserve  will  be  published  at  a  later  date. 

5.  Pooling  of  Fimds 

Funds  in  excess  of  the  dollar  amount 
of  applications  on  hand  will  be  returned 
to  the  National  Office  reserve  for 
redistribution. 

6.  Availability  of  the  Allocation 

HPG  is  a  competitive  grant  program. 
Opening  and  closing  dates  for 
submission  of  preapplications  will  be 
announced  in  the  Federal  Register.  At 
this  time,  it  is  estimated  that  &e  90-day 
preapplication  period  should  begin  on/ 
or  about  February  1, 1993,  subsequent  to 
publication  of  revised  HPG  regulations 
permitting  rental  housing  rehabilitation 
proposals  and  chwging  the  selection 
criteria.  (This  date  may  be  revised  as 
well  as  the  pooling  date,  depending  on 
the  publication  of  the  announcement). 
Subsequent  to  review  and  ranking  of 
preapplications  and  submission  of  final 
applications.  States  are  authorized  to 
obligate  HPG  requests  in  amounts  not  to 
exceed  those  reflected  in  this  Notice. 

in.  Exception  Authority 

The  Administrator,  or  his/her 
designee,  may,  in  individual  cases. 


make  an  exception  to  any  requirements 
of  this  Notice  which  are  not  inconsistent 
with  the  authorizing  statute,  if  he/she 
finds  that  application  of  such 
requirement  would  adversely  affect  the 
interest  of  the  Government  or  adversely 
affect  the  intent  of  the  authorizing 
statute  and/or  RRH  program  or  result  in 
an  undue  hardship  by  applying  the 
requirement.  The  Administrator,  or  his/ 
her  designee,  may  exercise  this 
authority  upon  the  request  of  the  State 
Director,  Assistant  Administrator  for 
Housing,  or  Director  of  the  MFHPD.  The 
request  must  be  supported  by 
information  that  demonstrates  the 
adverse  impact  or  effect  on  the  program. 
The  Administrator,  or  his/her  designee, 
also  reserves  the  right  to  change  pooling 
dates,  establish/change  minimum  and 
maximum  fund  usage  fi'om  set-asides 
and/or  the  reserve,  or  restrict 
participation  in  set-asides  and/or 
reserves. 

IV.  [Reserved] 

V.  [Reserved] 

Single  Family  Housing  (SFH) 

I.  General 

A.  This  provides  SFH  allocations 
available  to  individual  States  for  Fiscal 
Year  1993  (FY93).  Allocation 
computations  have  been  made  in 
accordance  with  §§  1940.565  through 


1940.568  of  this  subpart.  State  Directors 
will  make  certain  that  this  subpart  is 
implemented  within  his/her 
jurisdiction. 

B.  SFH  loan  and  grant  levels 
authorized  for  FY  93  are  as  follows: 


Section  502  Direct  Rural 
Housing  (RH)  Loans: 

Very  Low-income  Sub¬ 
sidized  Loans  .  $518,000,000 

Low-income  Subsidized 

Loans .  727,000,000 

Nonsubsidized  Loans  .  50,000,000 


(See  paragraphs  I  C  5  and  I  C 
6  of  this  Attachment.) 


Section  502  Guar&nteed  RH 
Loans; 

Nonsubsidized  Guaran¬ 
tees  .  $329,500,000 

Subsidized  Guarantees  ....  0 

Section  504  Housing  Repair 

Loans  .  11,330,000 

Section  504  Housing  Repair 

Grante*  .  12,500,000 

Section  509  Compensation 
for  Construction  Defects*  500,000 

Section  523  Self-Help  Site 

Loans  .  500,000 

Section  523  Self-Help  Tech¬ 
nical  Assistance  Grants*  .  12,750,000 

Section  524  RH  Site  Loans  .  600,000 

Supplemental  Appropria¬ 
tions  FY  1992-1993: 

Section  504  Loans  .  39,500,000 

Section  504  Grants  .  10,000,000 


*  Unoblicated/canceled  funds  from  prior  fiscal 
yeatfs)  will  be  added  to  the  amount  shown. 


Single  Family  Housing  Section  502  Subsidized  Rural  Housing  Loans  Allocation  (T housands)  Fiscal  Year 

1993 


States 

State  basic 
formula  factor 

State  basic 
formula  alloca¬ 
tion 

Administrative 

allocaticn 

Total  FY  1993 
allocation 

Alabama . 

0.0280625 

30,729 

4,225 

11,539 

22,938 

41,925 

2,345 

10,056 

2,804 

13,124 

29,181 

39,601 

3,832 

N/A 

N/A 

30,729 

4,225 

11,539 

22,938 

41,925 

2,345 

10,056 

2,804 

13,124 

29,181 

39,601 

3,832 

4,600 

/Uaska  . 

0.0038580 

N/A 

Artrona  . 

0.0105376 

N/A 

Arkansas  . . 

0.0209475 

N/A 

CalHnmia  . 

0.0382879 

N/A 

Nevada  .  . 

0.0021415 

N/A 

Cotoradn . 

0.0091839 

N/A 

Detawara  .  . 

0.0025606 

N/A 

Maryland .  . 

0.0119855 

N/A 

PInriria  . . 

0.0266494 

N/A 

(lAorgla  . 

0.0361656 

N/A 

Hawaii  . 

0.0034996 

N/A 

W.  Pacific  Areas . 

N/A 

4,600 
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Single  Family  Housing  Section  502  Subsidized  Rural  Housing  Loans  Allocation  (Thousands)  Fiscal  Year 

1993 — Continued 


Idaho . 

Illinois . 

Indiana  . 

Iowa . 

Kansas  . 

Kentucky  . 

Louisiana . 

Maine  . 

Massachusetts  . 

Connecticut . 

Rhode  Island  . 

Michigan . 

Minnesota . 

Mississippi . 

Missouri . 

Montana  . 

Nebraska . 

New  Jersey  . 

New  Mexico  . 

New  York  . 

North  Carolina . 

North  Dakota . 

Ohio . 

Oklahoma . 

Oregon  . 

Pennsylvania . 

Puerto  Rico  . 

South  Carolina  . 

South  Dakota  . 

Tennessee  . 

Texas  . 

Utah . 

Vermont . 

New  Hampshire  .... 

Virgin  Islands . 

Virginia  . 

Washington  . 

West  Virginia . . 

Wisconsin . 

Wyoming  . 

State  totals . 

General  reserve  . 

Designated  reserves 

Total  . 


States 


Stale  basic 

State  basic 
formula  alloca¬ 
tion 

Admlnlstrattve 

Total  FY  1993 

formula  factor 

aHocatlon 

allocation 

0.0071175 

7.794 

N/A 

7,794 

0.0312531 

34,222 

N/A 

34,222 

0.0289595 

31,711 

N/A 

31,711 

0.0186702 

20.444 

N/A 

20.444 

0.0139742 

15,302 

N/A 

15,302 

0.0327309 

35,840 

N/A 

35,840 

0.0244603 

26,784 

N/A 

26.784 

0.0105963 

11,603 

N/A 

11,603 

0.0129624 

14,194 

N/A 

14,194 

0.0077726 

8,511 

N/A 

8,511 

0.0016268 

1,781 

N/A 

1,781 

0.0366125 

40,091 

N/A 

40,091 

0.0213380 

,23,365 

N/A 

23,365 

0.0243847 

26,701 

N/A 

26,701 

0.0261878 

28,676 

N/A 

28,676 

0.0060465 

6,621 

N/A 

6,621 

0.0089233 

9,771 

N/A 

9,771 

0.0103001 

11,279 

N/A 

11,279 

0.0087038 

9,531 

N/A 

9,531 

0.0366806 

40,165 

N/A 

40,165 

0.0492275 

53,904 

N/A 

53.904 

0.0050541 

5,534 

N/A 

5,534 

0.0426761 

46,730 

N/A 

46.730 

00179142 

19,616 

N/A 

19,616 

0.0146749 

16,069 

N/A 

16,069 

0.0508513 

55,682 

N/A 

55,682 

0.0264217 

28,932 

N/A 

28,932 

0.0249570 

27,328 

N/A 

27,328 

0.0061927 

6,781 

N/A 

6,781 

0.0309862 

33,930 

N/A 

33,930 

0.0550670 

60,300 

N/A 

60,300 

0.0040623 

4,448 

N/A 

4,448 

0.0050786 

5,561 

N/A 

5,561 

0.0064943 

7,111 

N/A 

7,111 

N/A 

N/A 

5,178 

5,178 

0.0312105 

34,176 

N/A 

34,176 

0.0172367 

18,874 

N/A 

18,874 

0.0201561 

22,071 

N/A 

22,071 

0.0249425 

27,312 

N/A 

27,312 

0.0036156 

3,959 

N/A 

3,959 

1.0000000 

1,095,003 

9,778 

1,104,781 

35,469 

154,750 

1,295,000 

Single  Family  Housing  Section  502  Direct  Rural  HousihKS  Loans  Allocation  (Thousands)  Fiscal  Year  1993 


States 

Total  FY  1993 
Allocation 

Very  low-irv 
come  alloca¬ 
tion  40  percertt 

Low-iiKXjme 
allocation  60 
percent 

30,729 

12,292 

18,437 

4,225 

1,690 

2,535 

11,539 

4,616 

6,923 

22,938 

9,176 

13,762 

41,925 

16,770 

25,155 

2,345 

938 

1,407 

10,056 

4,023 

6,033 

2,804 

1,122 

1,682 

13,124 

5,250 

7,874 

29,181 

11,673 

17,508 

39,601 

15,841 

23,760 

3,832 

1,533 

2,299 

4,600 

1,840 

2,760 

7,794 

3,118 

4,676 

34,222 

13,689 

20,533 

31,711 

12,685 

19,026 

20.444 

8,178 

12,266 

15,302 

6,121 

9,181 

35,840 

14,336 

21,504 

26,784 

10,714 

16,070 

11,603 

4,642 

6,961 

14,194 

5,678 

8,516 

8,511 

3,405 

5,106 

1,781 

713 

1,068 

40,091 

16,037 

24,054 

Minnesota  . 

23,365 

9,346 

14,019 
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Mississippi  . 

Missouri . 

Montana  . 

Nebfaska . 

New  Jersey  . 

New  Mexico . 

New  York . 

North  Carolina . 

North  Dakota . 

Ohio . 

Oklahoma . 

Oregon  . 

Permsytvania . 

Puerto  Rico  . 

South  Carolina  . 

South  Dakota  . 

Tennessee  . 

Texas  . 

Utah . 

VerrrxHit . 

New  Hampshire  ... 

Virgin  Islarrds . 

Virginia  . 

Washington  . 

West  Virginia . 

Wisconsin . . 

Wyoming  . 

State  Totals . 

General  reserve  _ 

Designated  reserves 

Total . 


States 


Total  FY  1993 
Allocation 

Very  low-ln- 
oome  alloca¬ 
tion  40  percent 

Low-income 
allocation  60 
percent 

26,701 

10,661 

16,020 

28,676 

11,471 

17,205 

6,621 

2,649 

3,972 

9,771 

3,909 

5,862 

11,279 

4,512 

6,767 

9,531 

3,813 

5,718 

40,165 

16,066 

24,099 

53,904 

21,562 

32,342 

5,534 

2,214 

3,320 

46,730 

18,692 

28,038 

19,616 

7,847 

11,769 

16,069 

6,428 

9,641 

55,662 

22,273 

28,932 

11,573 

17,359 

27,328 

10,932 

16,396 

6,78t 

2,713 

4,068 

33,930 

13,572 

20,358 

60,300 

24,120 

36,180 

4,448 

1,780 

2,668 

5,561 

2,225 

3,336 

7,111 

2,845 

4,266 

5,178 

2,072 

3,106 

34,176 

13,671 

20,505 

18,874 

7,550 

11,324 

22,071 

8,829 

13,242 

27,312 

10,925 

16,387 

3,959 

1,584 

2,375 

1,104,781 

35,469 

154,750 

441,934 

662,847 

1,295,000 

Single  Family  Housing  Section  502  Guaranteed  Loans  (Nonsubsidized)  Allocation  (Thousands)  Fiscal  Year 

1993 


I 

I 


States 

State  basic 
formula  factor 

State  basic 
formula  alloca¬ 
tion 

Base/adminis¬ 
trative  alloca¬ 
tion 

Total  FY  1993 
allocation 

0.0264299 

8,104 

1,348 

3,352 

6,359 

13,685 

750 

0 

8,104 

0.0043973 

0 

1,348 

0.0109329 

0 

3,352 

0.0207396 

0 

6,359 

0.0446289 

0 

13,685 

0.0024469 

250 

1,000 

Colorado . 

0.0102285 

3,136 

802 

0 

3,136 

Delaware . - . 

0.0026144 

196 

1,000 

0.0122623 

3,760 

6,692 

11,390 

1,434 

N/A 

0 

3,760 

0.0283472 

0 

6,692 

0.0371454 

0 

11,390 

1.434 

0.0046773 

0 

W.  Pacific  Areas . 

N/A 

1,000 

0 

Idaho . 

0.0071037 

2,178 

9,569 

2,178 

0.0312057 

0 

9,569 

8,067 

5,307 

Irrdiarra  . 

0.0263101 

8,067 

5,307 

3,971 

9,693 

7,263 

3,525 

4.581 

2.582 

0 

Iowa . 

0.0173073 

0 

Kansas  . 

0.0129495 

0 

3,971 

9,693 

7,263 

3,525 

4.581 

2.582 
1,000 

’0,940 

6,091 

7,326 

7,656 

1,788 

2,374 

3,450 

2,712 

12,088 

15,037 

1,430 

12,862 

5,084 

0.0316106 

0 

Louisiana . . . 

0.0236853 

0 

0.0114962 

0 

Massachusetts . 

0.0149398 

0 

0.0084190 

0 

Rhode  Island . 

0.0018832 

577 

423 

0.0356793 

10,940 

6,091 

7,236 

7,656 

1,788 

2,374 

3,450 

2,712 

12,066 

15,037 

1,430 

12,862 

5,084 

0 

Mirvtesota . . . 

0.0198629 

0 

Mississippi . 

0.0235997 

0 

Missouri . , . 

0.0249666 

0 

Montarta . 

0.0058327 

0 

Nebraska . 

0.0077413 

0 

New  Jersey . 

0.0112512 

0 

New  Mexico  . 

0.0068454 

0 

New  York . 

0.0394222 

0 

North  Carolina . 

0.0490401 

0 

North  Dakota . 

0.0046627 

0 

Ohio . 

0.0419456 

0 

Oklahoma . 

0.0165794 

0 
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Single  Family  Housing  Section  502  Guaranteed  Loans  (Nonsubsidized)  Allocation  (Thousands)  Fiscal  Year 

1993 — Continued 


Stata  baalc  Base/adminte-  cy  iqq'i 

fomJJa^or  ‘ratlve^loca-  ^°StoStl^ 


Oregon . 

Pennsylvania . 

Puerto  Rico  . 

South  Carolina  . 

South  Dakota . 

Tennessee  . 

Texas  . 

Utah . 

Vermont . 

New  Hampshire 

Virgin  Island . 

Virginia  . 

Washington . 

West  Virginia . 

Wisconsin . 

Wyoming  . . 


State  Totals . 

General  reserve  . 

Designated  reserve 


0.0162509 

0.0510886 

0.0259112 

0.0250675 

0.0062167 

0.0293258 

0.0518594 

0.0040138 

0.0058837 

0.0073375 

N/A 

0.0304690 

0.0185263 

0.0191611 

0.0239392 

0.0037582 


Single  Family  Housing  Section  504  Rural  Housing  Loans  Allocation  (Thousands)  Fiscal  Year  1993 


State  basic 
formula  factor 


State  basic 
formula  alloca¬ 
tion 


Administrative 

allocation 


Total  FY  1993 
allocation 


Alabama . 

Alaska  . 

Arizona . 

Arkansas  . 

California . 

Nevada  . 

Colorado . 

Delaware . 

Maryland . 

Florida  . 

Georgia  . 

Hawaii  . 

W.  Pacific  Areas 

Idaho . 

IllIrKJis  . 

Indiana  . 

Iowa . 

Kansas  . 

Kentucky  . 

Lcuisiana . 

Maine  . 

Massachusetts . 

Connecticut . 

Rhode  Island  . 

Michigan . 

Minnesota . 

Mississippi . 

Missouri . 

Montana  . 

Nebraska . 

New  Jersey . 

New  Mexico  . 

Now  York  . 

North  Carolina . 

North  Dakota . 

Ohio . 

Oklahoma . 

Oregon  . 

Pennsylvania . 

Puerto  Rico  . 

South  Carolina  . 

South  Dakota  . 

Tennessee  . 

Texas  . . 

Utah . 

Vermont . 

New  Hampshire 
Virgin  Islands  .... 
Virginia  . 


0.0320885 

0.0054368 

0.0128086 

0.0233933 

0.0382217 

0.0020080 

0.0082739 

0.0023322 

0.0110190 

0.0255397 

0.0398597 

0.0043287 

N/A 

0.0065869 

0.0278284 

0.0247710 

0.0160166 

0.0121380 

0.0386225 

0.0287658 

0.0102204 

0.0099047 

0.0052081 

0.0012330 

0.0312370 

0.0199865 

0.0293627 

0.0253770 

0.0057082 

0.0076341 

0.0073155 

0.0108461 

0.0291709 

0.0510866 

0.0046131 

0.0380786 

0.0186377 

0.0133992 

0.0426964 

0.0391381 

0.0275555 

0.0060846 

0.0337289 

0.0610594 

0.0039662 

0.0042757 

0.0053276 

N/A 

0.0341693 


TT 
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■ 

States 

— 

State  basic 
formula  (actor 

State  basic 
tormuia  alioca' 
tion 

Administrative 

allocation 

Total  P/ 1993 
allocation 

Washington . . . . . 

0.0157597 

143 

N/A 

143 

West  Virginia  . . 

0.0218476 

199 

N/A 

199 

Wisoorrsin . . . 

0.0218587 

199 

N/A 

199 

0.0034736 

32 

N/A 

32 

1.0000000 

9,094 

779 

9,873 

890 

567 

11,330 

Single  Family  Housing  Section  504  Rural  Housing  Grants  Allocation  (Thousands)  Fiscal  Year  1993 


States  1 

_ _ _ 1 

State  basic 
formuia  factor 

State  basic 
formula  alloca¬ 
tion 

Administrative 

allocation 

Total  FY  1993 
allocation 

0.0297816 

318 

1 

N/A 

318 

0.0038921 

42 

N/A 

42 

0.0115529 

123 

N/A 

123 

0.0232959 

249 

N/A 

249 

0.0377267 

403 

N/A 

403 

0.0018926 

20 

N/A 

20 

0.0060619 

86 

N/A 

86 

0.0023480 

25 

N/A 

25 

Mfiryinnri  [ 

0.0107800 

115 

N/A 

115 

0.0291868 

312 

N/A 

312 

0.0366853 

392 

N/A 

392 

0.0036226 

39 

N/A 

39 

N/A 

N/A 

300 

300 

0.0064993 

69 

N/A 

69 

0.0312183 

334 

N/A 

334 

0.0260900 

279 

N/A 

279 

0.0192762 

206 

N/A 

206 

0.0147368 

157 

N/A 

157 

0.0345704 

369 

N/A 

369 

IrMiisiana  .  . 

0.0259028 

277 

N/A 

277 

0.0104030 

111 

N/A 

111 

MassacNfSAttfl . . , . 

0.0119195 

127 

N/A 

127 

Conrrecticut . . . . . . . .  __  . .  . . 

0.0063162 

67 

N/A 

67 

0.0014107 

15 

N/A 

15 

0.0327229 

350 

N/A 

350 

0.0220310  1 

235 

N/A 

235 

0.0265367 

284 

N/A 

284 

MisfiOUrl  .  ■ 

0.0276682 

296 

N/A 

296 

Unntana  . , . . . . . . . . „ . 

;  0.0057317 

61 

N/A 

61 

1  0.0093409 

100 

N/A 

100 

NAw.lnnuty  . „ . „ . . 

I  0.0091097 

97 

N/A 

97 

Mfliriro  , . . . . . . . 

1  0.0090645 

i  97 

N/A 

97 

KlAMfYrMlt  .  ,,  _ _ 

0.0330185 

353 

N/A 

353 

North  Carolina . . . . . 

0.0479670 

513 

N/A 

513 

North  Dakota  .  . . . . . - . - . 

0.0051797 

55 

N/A 

55 

Ohio . 

0.0390236 

417 

N/A 

417 

Oklahoma  .  . . 

0.0195661 

1  209 

N/A 

209 

Oragon  . . . . . . . . , . 

0.0141739 

S  151 

N/A 

151 

Pennsylvania  . 

0.0481306 

514 

N/A 

514 

Puarto  Rico  . . . . . 

0.0315206 

337 

N/A 

337 

South  Carttlirta  . . 

i  0.0246543 

263 

N/A 

263 

South  Dakota  . . . . 

0.0065659 

70 

N/A 

70 

Tannassaa  . 

0.0319241 

341 

N/A 

341 

0.0597188 

641 

N/A 

641 

Utah . 

0.0037456 

40 

N/A 

40 

Vermont . . . . .  .  . . . . 

i  0.0046306 

49 

N/A 

49 

New  Hampattira . . . , . 

0.0057672 

62 

1  N/A 

62 

Virgin  Islands . 

i  N/A 

N/A 

14 

14 

Virginia . 

0.0311590 

333 

N/A 

333 

Washirxpton . . . ,  . 

0.0158753 

170 

N/A 

170 

West  Virginia . . 

0.0203827 

218 

N/A 

218 

Wisconsin . , . . . . .  . 

00243713 

260 

N/A 

260 

Wyoming  . . . 

n  nmsATA 

35 

N/A 

35 

Stata  Totals . , . . 

1.0000000 

10,666 

314 

11/000 

General  reserve . . . . . . . . . 

875 

Oeslgnatsd  rasanm . 

625 

Total  . . 

12,500 
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c.  SFH  loan  and  grant  types  not 
allocated  to  States  are  available  on  a 
first-come-first-served  basis  as  follows: 

1.  Section  523  Self-Help  Technical 
Assistance  Grants 

Before  obligating  funds,  State 
Directors  must  request  in  writing  and 
transmit  by  facsimile  to  the  Special 
Programs  Branch,  Single  Family 
Housing  Processing  Division  (SFHPD), 
the  following:  name  and  grantee, 
amount  of  obligation,  and  whether 
funds  are  for  a  “predevelopment 
agreement.” 

2.  Section  523  Self-Help  Site  Loans 

Before  obligating  loan  funds  for  any 
project,  the  State  Director  must  request 
funding  authority  from  the  National  * 
Office. 

2.  Section  524  RH  Site  Loans 

Prior  to  loan  approval,  the  State 
Director  must  request  funding  authority 
from  the  National  Office,  SFHPD.  Five 
(5)  percent  of  the  FY  93  appropriation, 
amounting  to  $30,000,  has  been  set 
aside  under  Rural  Housing  Targeting 
Set-Aside  (RHTSA). 

4.  Section  509  Compensation  for 
Construction  Defects 

Prior  to  approval,  the  State  Director 
must  request  and  receive  written 
funding  authority  from  the  National 
Office,  SFHPD. 

Section  502  Nonsubsidized  P’unds  (Loan 
Making) 

a.  An  initial  amount  of  $25  million 
has  been  set  aside  from  the  National 
Office  section  502  reserve  for 
nonsubsidized  loans  for  loan  making 
other  than  servicing  actions;  These 
funds  can  be  increased  or  decreased  at 
the  discretion  of  the  National  Office, 
based  on  need  and  the  projected 
availability  of  unobligated  funds.  Each 
State  will  be  given  an  initial  distribution 
of  $400,000  and  additional  funds  can  be 
requested  by  contacting  the  National 
Office.  State  Directors  must  make  this 
request  in  writing  and  transmit  it  by 
facsimile  to  the  Home  Ownership 
Branch,  SFHPD. 

b.  These  funds  are  only  for  very  low- 
and  low-income  applicants  who  are 
otherwise  eligible  for  assistance,  but 
based  on  the  amount  of  the  loan 
requested,  the  interest  credit  assistance 
formula  results  in  no  interest  credit. 
These  funds  are  to  be  used  for  loans  on 
new  or  existing  construction  not 
currently  financed  or  owned  by  Farmers 
Home  Administration  (FmHA). 

c.  (Reserved) 


6.  Section  502  Nonsubsidized  Funds 
(Loan  Servicing) 

a.  An  initial  amount  of  $25  million 
has  been  set  aside  from  the  National 
Office  section  502  reserve  for 
nonsubsidized  loans  for  servicing 
actions.  These  funds  can  be  increased  or 
decreased  at  the  discretion  of  the 
National  Office,  based  on  need  and  the 
projected  availability  of  unobligated 
funds.  Requests  for  additional 
increments  of  $50,000  or  less  will  be 
considered  at  any  given  time.  Each  State 
will  be  given  an  initial  distribution  of 
$400,000  and  the  State  Director  must 
request  in  writing  and  transmit  by 
facsimile  to  the  Home  Ownership 
Branch,  SFHPD. 

b.  These  funds  will  be  used  only  for 
subsequent  loans  on  properties 
currently  financed  with  FmHA  loan 
funds.  Loans  to  above  moderate-income 
families  or  persons  are  not  authorized. 
Loans  to  very  low-,  low-,  and  moderate- 
income  applicants/borrowers  who  do 
not  qualify  for  interest  credit  assistance 
are  authorized  only  for  the  following 
purposes: 

(i)  Subsequent  loans  for  repair  and 
rehabilitation. 

(ii)  The  subsequent  loan  part  only 
(i.e.,  repair  or  rehabilitation  or  the 
payment  of  equity)  in  connection  with 
transfers  by  assumption  or  credit  sales. 

c.  [Reserved] 

D.  Deferred  Mortgage  Payment 
Demonstration 

1.  The  Deferred  Mortgage  Payment 
Demonstration  (DMPD)  program  has  the 
authority  to  use  up  to  $35  million  of 
section  502  funds  or  Credit  Sales  in  FY 
93.  Each  State  will  be  given  an  initial 
authority  to  use  $500,000  for  loan 
purposes  under  the  DMPD  program. 
Additional  authority  for  the  DMPD 
program  may  be  requested  based  on 
need  and  subject  to  availability  by 
contacting  the  National  Office,  SraPD. 

2.  [Reserved] 

3.  [Reserved] 

4.  [Reserved] 

E.  Fiscal  Year  1992-1993  Supplemental 
Appropriations 

1.  A  supplemental  appropriation  of 
section  504  loan  and  grant  funds  is 
available  to  assist  homeowners  that 
suffer  uncompensated  losses  due  to  a 
natural  disaster.  To  be  eligible,  the 
homeowner  must  otherwise  qualify  for 
'  the  program,  and  have  an 
uncompensated  loss  due  to  a 
Presidential  declared  disaster. 


2.  [Reserved] 

II.  State  Allocations 
All  allocations  have  been  developed 
with  the  methodology  and  formulas 
stated  in  this  subpart.  The  funds 
distributed  to  each  State  for  a  particular 
quarter  may  exceed  the  funds  available 
nationally  for  all  States.  Therefore,  if 
funds  become  exhausted  at  the  National 
level,  some  States  will  not  have  access 
to  their  full  distribution  for  the 
remainder  of  the  quarter 

A.  Section  502  Nonsubsidized 
Guaranteed  RH  Loans 
See  §  1940.563  of  this  subpart. 

1.  Amount  Available  for  Allocation 


Total  available  .  $329,500,000 

Less  national  office  re¬ 
serve  .  20,000,000 

Less  base  allocation  .  871,000 

Less  administrative  alloca¬ 
tion  .  2,00,000 


Basic  formula  amount  306,629,000 


2.  Basic  Formula  Criteria,  Data  Source, 
and  Weight 

See  §  1940.563(b)  of  this  subpart.  Data 
derived  from  the  1980  U.S.  Census  was 
provided  to  each  State  by  National 
Office  unnumbered  memorandum  dated 
November  2, 1983,  (available  in  any 
FmHA  State  Office).  This  data  is 
supplemented  by  the  list  by  county  of 
rural  population  (places  under  2,500 
population)  provided  in  unnumbered 
memorandum  dated  August  6, 1985, 
(available  in  any  FmHA  State  Office). 

3.  Transition  Formula 

Not  applicable  for  use  this  fiscal  year 
by  the  National  Office  or  by  State 
Offices. 

4.  Base  Allocation 

The  base  allocation  is  an  amount,  if 
any,  above  the  computed  formula 
allocation  necessary  for  each  State  to 
receive  a  total  allocation  sufficient  to 
run  a  viable  program  (at  least 
$1,000,000). 

5.  Administrative  Allocation 

The  regions  of  the  Virgin  Islands  and 
the  Western  Pacific  Areas  receive  an 
administrative  allocation. 

6.  Reserve 

Requests  for  National  Office  reserve 
funds  will  be  considered  on  a  first- 
come-first-served  basis  and  should  be 
submitted  via  facsimile  (202-720-2232) 
by  the  State  Director  to  the  National 
Office,  SFHPD. 

7.  Pooling  of  Funds 

Mid-year  pooling  is  anticipated  for 
April  1, 1993.  Funds  will  be  pooled  and 
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redistributed  at  that  time.  Year-end 
pooling  is  tentatively  scheduled  for 
close  of  business  Augxist  13. 1993. 

8.  Availability  of  the  Allocation 

One  hundred  percent  of  each  State’s 
allocation  will  be  available,  subject  to 
quarterly  limitations  at  the  National 
level  and  year-end  pooling. 

9.  Suballocation  by  the  State  Director 

The  State  Director  will  retain  these 
funds  at  the  State  Office  level.  Funds 
will  not  be  suballocated  to  District  or 
County  Offices.  Each  State  Director  may 
set  aside  up  >ij  50  percent  of  the  State’s 
allocation  for  speciHc  lender  requests. 
Funds  which  are  set  aside  will  be  made 
available  to  lenders  as  follows: 

a.  The  lender  must  make  a  request  to 
the  State  Director  for  a  block  of  funds. 

b.  The  lender  must  demonstrate  the 
ability  to  correctly  process  the  requested 
volume  of  loan  hinds  before  July  1, 

1993. 

c.  If  the  lender  is  not  showing 
satisfactory  progress  in  use  of  its  set 
aside  funds,  the  State  Director  may 
recapture  these  funds  prior  to  July  1, 
1993,  by  giving  the  lender  30-days 
advance  notice. 

d.  Funds  will  be  set  aside  on  a  first- 
come-first-served  basis.  No  lender  may 
receive  more  than  50  percent  of  the  total 
funds  set  aside  in  the  State. 

B.  Section  502  Direct  Rural  Housing 
Loans 

See  §  1940.565  of  this  subpart. 

1.  Amount  Available  for  Allocation 


Total  Available  .  $1,295,000,000 

Less  General  Reserve  .  34,469,000 

Less  Designated  Reserves  .  154,750,000 

Less  Administrative  Allo¬ 
cation  .  9,778,000 


Basic  Formula  Amount  .  $1,095,003,000 


2.  Basic  Formula  Criteria,  Data  Source, 
and  Weight 

See  §  1940.565(b)  of  this  subpart.  Data 
derived  from  the  1980  U.S.  Census  was 
provided  to  each  State  by  National 
office  unnumbered  memorandum  dated 
November  2, 1983,  (available  in  any 
FmHA  State  Office).  This  data, 
supplemented  by  the  list  by  coimty  of 
rural  population  (places  under  2,500 
population)  provided  in  unnumbered 
memorandum  dated  August  6. 1985, 
(avmldjLe  in  any  FmHA  State  Office), 
must  be  used  to  suballocate  funds  to 
District  offices. 

3.  Transition  Formula 

Not  applicable  for  use  this  fiscal  year 
by  the  National  Office  or  by  State 
Offices. 


4.  Base  Allocation 

Not  applicable  for  use  this  fiscal  year 
by  the  National  Office  or  by  State 
Offices. 

5.  Administrative  Allocation 

The  regions  of  the  Virgin  Islands  and 
the  Western  Pacific  Areas  receive  an 
administrative  allocation. 

6.  Reserve 

a.  State  Office  reserve.  State  Directors 
will  maintain  sufficient  funds  in  the 
State  Office  reserve  only  to  fund  loan 
types  described  in  §  1944.26(b)(2)(i)  and 
(ii)  of  subpart  A  of  part  1944  of  this 
chapter.  The  State  Director  will 
maintain  records  on  how  State  Office 
reserves  were  utilized,  including  a 
justification  for  each  hardship  case 
disbursement.  Each  State  Director  must 
establish  management  controls  to  make 
certain  that  loans  are  processed  only  to . 
the  point  of  approval  imless  allocated 
funds  are  available  or  prior  approval  has 
been  received  for  sufficient  National 
Office  reserve  funds  to  obligate  the 
loans. 

b.  National  Office  reserve,  (i)  General 
reserve.  Use  of  ffiese  reserve  funds  will 
be  limited  to  providing  funds  to  States 
to  handle  unforeseen  circumstances 
which  cannot  be  funded  with  the  State’s 
available  allocation.  Reserve  requests 
should  be  submitted  via  facsimile  (202- 
720-2232)  by  State  Directors  to  the 
National  Office,  SFHPD,  on  a  case-by- 
case  basis.  Requests  for  loan  funds  must 
have  complete  documentation  which 
include  the  applicant’s  name,  case 
number,  amount  of  request,  and 
justification.  Subject  to  the  availability 
of  funds  at  the  National  level,  an 
advance  from  the  formula  allocation  for 
the  next  quarter  may  also  be  requested. 
Based  upon  need  and  projected 
availability  of  unobligated  funds,  the 
Administrator  reserves  the  right  to 
permit  expanded  access  to  funds  from 
the  National  Office  without  notice  in  the 
Federal  Register. 

(ii)  Designated  reserves.  (A)  Section 
502  nonsubsidized  funds  (loan  making). 
See  Paragraph  I  C  5  of  this  Notice. 

(B)  Section  502  nonsubsidized  funds 
(loan  servicing).  See  Paragraph  I  C  6  of 
this  Notice. 

(C)  RHTSA.  Of  the  FY  93  section  502 
appropriation,  $64,750,000,  (5  percent) 
has  b^n  set  aside  for  RHTSA. 

(D)  Demonstration  housing  program. 
Section  502  RH  funds  in  the  amount  of 
$10  million  has  been  set  aside  for  the 
demonstration  housing  program  and 
will  be  designated  on  a  project-by- 
project  basis.  Designated  funds  will  be 
allotted  60  percent  for  low-income  and 
40  percent  for  very  low-income.  All 


funds  are  subject  to  the  pooling 
requirements  of  this  subpart. 

(E)  Matching  funds  for  states  with 
approved  mutual  self-help  housing 
grants.  The  amount  of  $30,000,000  of 
FY  93  section  502  appropriation  has 
been  set  aside  for  matching  funds  on  the 
basis  of  two  dollars  of  National  Office 
reserve  funds  for  each  dollar  of  State 
allocated  Section  502  RH  funds  used  to 
assist  participating  self-help  families. 
Funds  are  to  be  requested  for  the 
participating  families  at  the  time  of  loan 
approval.  Requests  for  these  fonds 
should  be  submitted  in  writing  by  State 
Directors  to  the  National  Office,  SFHPD 
and  include  the  name  and  case  number 
of  the  applicants,  total  loan  amount(s), 
amount  of  State  contribution,  amount 
requested  from  the  National  Office 
reserve,  and  applicant  income  category 
(very  low-  or  low-income).  Not  less  than 
40  percent  of  these  funds  (States  or 
reserved)  must  be  very  low-income  502 
Rental  Assistance  (RA)  Funds. 

7.  Pooling  of  Funds 

(a)  State  Office  pooling.  If  pooling  is 
conducted  within  a  State,  it  must  not 
take  place  more  than  15  calendar  days 
prior  to  the  end  of  the  first,  second,  and/ 
or  third  quarter.  If  fourth  quarter 
pooling  is  conducted  within  a  State,  it 
must  not  take  place  more  than  15 
calendar  days  prior  to  the  National 
Office  year-end  pooling  date.  These 
pooled  funds  may  be  r^istributed  by 
the  State  Director  provided  the  State 
Director  has  determined  that  the  pooled 
funds  could  not  be  used  in  the  District/ 
County  Office  receiving  the  funds 
allocated  in  accordance  with  this 
subpart.  This  determination  will: 

(i)  Be  in  writing, 

(ii)  Be  filed  in  the  State  Office,  and 

(iii)  Include  a  statement  that  all 
appropriate  efforts  were  made  to  use  the 
funds  as  allocated. 

(b)  National  Office  pooling.  No  mid¬ 
year  pooling  is  anticipated.  Year-end 
pooling  is  tentatively  scheduled  for 
close  of  business  August  13, 1993. 
Pooled  funds  will  be  placed  in  the 
National  Office  res^e  and  will  be 
made  available  administratively. 

8.  Availability  of  the  Allocation 

The  Housing  Act  of  1949,  as 
amended,  provides  that  not  less  than  40 
percent  of  the  funds  be  made  available 
for  very  low-income  section  502  loan 
applicants.  Funds  will  be  distributed  by 
quarters  as  follows:  30  percent  through 
the  first  quarter,  65  percent  through  die 
second  quarter,  95  percent  throu^  the 
third  quarter,  and  100  percent  in  the 
fourth  quarter  until  the  National  Office 
year-end  pooling  date. 
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9.  Suballocation  by  the  State  Director 
The  State  Director  must  suballocate  to 
each  District  Office  using  the 
methodology  and  formulas  required  by 
this  subpart.  The  District  Director  will 
make  funds  available  on  a  first-come- 
first-served  basis  to  all  County  Offices  in 
the  District.  Funds  will  not  be 
suballocated  to  County  Offices  without 
the  prior  written  approval  of  the 
Administrator.  No  County  Office  will 
have  its  access  to  funds  restricted 
without  the  prior  written  approval  of 
the  Administrator. 

C.  Section  504  Housing  Repair  Loans 
See  §  1940.566  of  this  subpart. 

1.  Amount  Available  for  Allocations 


Total  Available  .  $11,330,000 

Less  General  Reserve  .  890,000 

Less  Designated  RHTSA  Re¬ 
serve  .  567,000 

Less  Administrative  Alloca¬ 
tion  .  779,000 


Basic  Formula  Amount  .  $9,094,000 


2.  Basic  Formula  Criteria,  Data  Source, 
and  Weight 

Data  derived  from  the  1980  U.S. 
Census  was  provided  to  each  State  by 
National  Office  unnumbered 
memorandum  date  November  2, 1983, 
(available  in  any  FmHA  State  Office). 
This  data  must  be  used  if  funds  are 
suballocated  to  District  Offices. 

3.  Transition  Formula 

Not  applicable  for  use  this  fiscal  year 
by  the  National  Office  or  by  State 
Offices. 

4.  Base  Allocation 

Not  applicable  for  use  this  fiscal  year 
by  the  National  Office  or  by  State 
Offices. 

5.  Administrative  Allocation 

The  regions  of  the  Virgin  Islands  and 
the  Western  Pacific  Areas  receive  an 
administrative  allocation. 

6.  Reserve. 

Requests  for  National  Office  reserve 
funds  will  be  considered  on  a  first- 
come-first  served  basis  and  should  be 
submitted  by  the  State  Director  to  the 
National  Office,  SFHPD. 

7.  Pooling  of  Funds 

No  mid-year  pooling  is  anticipated. 
Year-end  pooling  is  tentatively 
scheduled  for  close  of  business  August 
13, 1993.  The  Administrator  may  also 
pool  part  of  a  State’s  allocation  at 
anytime  with  concurrence  of  the 
affected  State  Director.  Pooled  funds 
will  be  placed  in  the  National  Office 
reserve  and  will  be  made  available 
administratively. 


8.  Availability  of  the  Allocation 

Funds  will  be  distributed  by  quarters 
as  follows:  30  percent  through  the  first 
quarter,  60  percent  through  the  second 
quarter,  90  percent  through  the  third 
quarter,  and  100  percent  in  the  fourth 
quarter  until  the  National  Office  year- 
end  pooling  date.  States  should  limit 
requests  for  funds  from  the  National 
Office  reserve  to  no  more  than  an 
amount  equal  to  the  next  quarter’s 
distribution. 

D.  Section  504  Housing  Repair  Grants 

See  §  1940.567  of  this  subpart. 

1.  Amount  Available  for  Allocations 


Total  Available  .  $12,500,000 

Less  General  Reserve  .  875,000 

Less  Designated  RHTSA  Re¬ 
serve  .  625,000 

Less  Administrative  Alloca¬ 
tion  .  314,000 


Basic  Formula  Amount .  $10,686,000 


2.  Basic  Formula  Criteria,  Data  Source, 
and  Weight 

Data  derived  from  the  1980  U.S. 
Census  was  provided  to  each  State  by 
National  Office  unnumbered 
memorandum  dated  November  2, 1983, 
(available  in  any  FmHA  State  Office). 
This  data  must  be  used  if  funds  are 
suballocated  to  District  Offices. 

3.  Transition  Formula 

Not  applicable  for  use  this  fiscal  year 
by  the  National  Office  or  by  State 
Offices, 

4.  Base  Allocation 

Not  applicable  for  use  this  fiscal  year 
by  the  National  Office  or  by  State 
Offices. 

5.  Administrative  Allocation 

The  regions  of  the  Virgin  Islands  and 
the  Western  Pacific  Areas  receive  an 
administrative  allocation. 

6.  Reserve 

a.  The  National  Office  reserve  is  to 
assist  State  Directors  with  hardship 
situations  (comraimity  water  supply 
assessment,  natural  disaster,  etc.)  or 
individual  cases.  If  State  Directors  have 
a  situation  or  an  individual  case 
believed  to  be  a  hardship,  they  may 
submit  it  to  the  National  Office  via 
facsimile  (202-720-2232)  by  the  State 
Director  to  SFHPD,  Special  Programs 
Branch  for  consideration.  Submittals 
.  must  be  limited  to  current  quarter  needs 
and  include  a  description  of  the 
hardship,  amount  of  funds  needed,  and 
the  impact  if  delayed  until  next  quarter. 
If  the  hardship  is  an  individual  case,  the 
name  and  case  number  must  also  be 
included.  The  State  Director  is 


responsible  for  control  of  allocated 
hardship  funds. 

b.  A  hardship  is  defined  as  a  situation 
or  an  individual  case  with  a  significant 
priority  in  funding,  ahead  of  other 
requests,  due  to  the  health,  safety,  and/ 
or  physical  needs  of  the  applicant  or 
community.  The  priority  may  be  related 
to  sanitation  hazards,  or  impending 
climatic  hazards  which  are  above 
average  and  should  receive  priority  for 
funds  before  others. 

7.  Pooling  of  Funds 

No  mid-year  pooling  is  anticipated. 
Year-end  pooling  is  tentatively 
scheduled  for  close  of  business  August 
13, 1993.  The  Administrator  may  also 
pool  part  of  a  State’s  allocation  at 
anytime  with  the  concurrence  of  the 
affected  State  Director.  Pooled  funds 
will  be  placed  in  the  National  Office 
reserve  and  will  made  available 
administratively. 

8.  Availability  of  the  Allocation 

Funds  will  be  distributed  by  quarters 
as  follows:  30  percent  through  the  first 
quarter,  60  percent  through  the  second 
quarter,  90  percent  through  the  third 
quarter,  and  100  percent  in  the  fourth 
quarter  until  the  National  Office  year- 
end  pooling  date.  States  should  limit 
requests  for  funds  the  National  Office 
reserve  to  no  more  than  an  amount 
equal  to  one-half  of  the  next  quarter’s 
distribution. 

III.  Exception  Authority 

The  Administrator,  or  his/her 
designee,  may,  in  individual  cases, 
make  an  exception  to  any  requirements 
of  this  Notice  which  are  not  inconsistent 
with  the  authorizing  statute,  if  he/she 
finds  that  application  of  such 
requirement  would  adversely  affect  the 
interest  of  the  Government  or  adversely 
affect  the  intent  of  the  authorizing 
statute  and/or  SFH  program  or  result  in 
an  undue  hardship  by  applying  the 
requirement.  The  Administrator,  or  his/ 
her  designee,  may  exercise  this 
authority  upon  the  request  of  the  State 
Director,  Assistant  Administrator  for 
Housing,  or  Director  of  the  Single 
Family  Housing  Processing  Division. 
The  request  must  be  supported  by 
information  that  demonstrates  the 
adverse  impact  or  effect  on  the  program. 
The  Administrator,  or  his/her  designee, 
also  reserves  the  right  to  change  pooling 
dates,  establish/change  minimum  and 
maximum  fund  usage  from  set  asides 
and/or  the  reserve,  or  restrict 
participation  in  set  asides  and/or 
reserves. 
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Dated:  November  19, 1992. 

La  Verne  Auaman, 

Administrator,  Farmers  Home 
Administration. 

{FR  Doc.  92-29655  Filed  12-7-92;  8:45  am] 
NLLMQ  CODE  3410-or-M 

Forest  Service 

Wild  and  Scenic  Snake  River 
Recreation  Management  Plan 
Amendment,  Wallowa*Whitman 
National  Forest,  Wallowa  County  In 
Oregon  and  Adams,  Idaho,  and  Nez 
Perce  Counties  in  Idaho 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY;  Notice  is  hereby  given  that  the 
USDA  Forest  Service  will  prepare  an 
environmental  impact  statement  (EIS)  to 
amend  the  Wild  and  Scenic  Snake  River 
Recreation  Management  Plan.  The  EIS 
will  tier  to  the  Wallowa- Whitman  Land 
and  Resource  Management  Plan  (Forest 
Plan)  &  Final  EIS  for  the  Wallowa- 
Whitman  National  Forest  and  the 
Comprehensive  Management  Plan 
(CMP)  &  Final  EIS  for  the  Hells  Canyon 
National  Recreation  Area  (NRA).  The 
CMP  is  incorporated  into  the  Forest 
Plan. 

The  need  for  action  is  based  on  Forest 
Service  visitor  use  reports  that  show  a 
147  percent  increase  in  visitor  use 
during  the  regulated  summer  season 
from  1979  to  1991.  A  “Visitor  Profile 
and  Recreational  Use  Study,”  developed 
by  the  University  of  Idaho’s  College  of 
Forestry,  Wildlife,  and  Range  Sciences 
.in  1989,  highlighted  a  concern  that  the 
increase  in  recreational  use  within  the 
river  corridor  was  negatively  impacting 
visitors  recreational  experiences.  The 
Forest  Service  is  concerned  with 
protecting  the  recreational  resources 
and  reducing  visitor  conflicts  within  the 
river  corridor. 

The  purpose  of  the  action  is  to  amend 
existing  programmatic  direction  within 
the  Forest  Plan  and  CMP  to  align 
management  guidelines  and  recreational 
use  levels  wi&in  the  intent  of  the  Act 
establishing  the  Hells  Canyon  NRA 
(Pub.  L.  94-199)  and  the  Act 
establishing  the  Wild  and  Scenic  Rivers 
System  (Pub.  L.  90-542). 

The  Wallowa-Whitman  National 
Forest  invites  written  comments  and 
suggestions  on  the  scope  of  the  analysis 
in  addition  to  comments  already 
received  as  a  result  of  local  public 
participation^  activities  (meetings, 
newsletters)  in  the  past. 

The  agency  also  gives  notice  of  the 
full  environmental  analysis  and 


decision-making  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATES;  Comments  concerning  the  scope 
and  implementation  of  this  proposal 
must  be  received  by  January  8, 1993. 
ADDRESSES;  Submit  written  comments 
and  suggestions  concerning  this 
proposal  to  Kurt  Wiedenmann,  Planning 
Team  Leader,  Wallowa-Whitman 
National  Forest,  P.O.  Box  907,  Baker 
City,  Oregon  97814. 

FOR  FURTHER  INFORMATION  CONTACT; 
Direct  questions  about  the  proposed 
action  and  EIS  to  Kurt  Wiedenmann, 
telephone  (503)  523-6391  or  Woody 
Fine,  telephone  (509)  758-0616. 
SUPPLEMENTARY  INFORMATION;  The  Forest 
Service  proposed  action  is  derived  from 
the  “Recommended  Limits  of 
Acceptable  Change  Recreation 
Management  Plan  for  the  Snake  River” 
developed  by  the  Hells  Canyon  Limits 
of  Acceptable  Change  Planning  Task 
Force  (Task  Force).  The  Task  Force  was 
formed  in  1990,  representing  a  broad 
variety  of  users  of  the  Snake  River  in  the 
Hells  Canyon  NRA  with  the  objective  of 
developing  recommendations  for  future 
river  recreation  management.  These 
recommendations  were  developed 
through  a  process  known  as  Limits  of 
Acceptable  Change  (LAC).  LAC  is  a 
method  of  developing  management 
guidelines  to  establish  desired  future 
conditions  both  for  the  river 
environment  and  for  the  social 
interaction  of  users. 

The  Forest  Service  proposal  is  to 
amend  the  Snake  River  Recreation 
Management  Plan  to  implement 
recreational  use  allocations  for  the  Wild, 
Scenic,  and  Study  river  corridors.  The 
proposed  recreational  use  allocations 
are  recommendations  from  the 
“Recommended  Limits  of  Acceptable 
Change  Recreation  Management  Plan  for 
the  Snake  River”  developed  by  the  Task 
Force.  Specific  components  of  the 
proposed  action  are  as  follows; 

— Open  the  Sluice  Creek  and  Cache 
Creek  airstrips  (Wild  and  Scenic  river 
corridors,  respectively)  for  private 
aircraft  use. 

— ^Prohibit  private  and  commercial  float 
plane  landings  on  the  river  itself, 
within  the  Wild  and  Scenic  river 
corridors,  during  the  high-use  season. 
— ^Limit  recreational  aircraft  landings  to 
designated  public  landing  strips 
within  all  river  sections. 

— Require  self-issue  permits  at 
designated  public  landing  strips 
within  all  river  sections. 

— ^Allocate  commercial  powerboats  to 
1,368  boat  days  within  the  Wild  river 


corridor  during  the  high-use  season 
with  a  maximum  ceiling  of  19  special 
use  permits.  Motorized  return  trips  for 
float  boaters  will  be  included  witnin 
the  cap  of  commercial  powerboat  boat 
days. 

— ^Limit  commercial  powerboats  to  a 
single  deck  with  a  maximum  length  of 
44  feet  and  a  maximmn  capacity  of  49 
passengers. 

— Initiate  a  permit  system  within  the 
Wild  river  corridor  for  private 
powerboats,  allocating  a  maximum 
635  permits  for  the  high-use  season, 
with  two  provisions;  (1)  Allows  a 
maximum  16  launches  on  weekends 
(Friday  and  Saturday),  of  which  8  of 
the  16  launches  are  allowed  above 
Rush  Creek,  with  only  4  of  those  8 
launches  allowed  above  Granite 
Creek;  and  (2)  allows  a  maximum  8 
launches  on  weekdays  (Simday 
through  Thursday),  of  which  4  of  the 
8  launches  are  allowed  above  Rush 
Creek,  with  only  2  of  those  4  launches 
allowed  above  Granite  Creek. 

— ^Establish  a  ceiling  of  allowable 
special  use  permit  levels  for 
commercial  float  outfitter  and  guides 
to  16.  This  would  include;  (1) 
Administering  2  one-day  commercial 
special  use  permits,  operating  7  days 
a  week  within  the  Wild  section  of  die 
river:  and  (2)  a  maximum  5  laimches 
a  day  (commercial  and  private),  plus 
1  one-day  outfitter  up  to  a  maximum 
590  launches  during  the  high-use 
season. 

— Initiate  a  permanent  closure  on  jet 
skis  as  a  non-valid  use  within  the 
Scenic  river  corridor  downstream 
from  Pittsburg  Landing  launch  ramp 
and  in  the  Study  Corridor 
downstream  to  Snake  River  mile 
177.0. 

— ^Establish  the  high-use  season  from  the 
Friday  before  Memorial  Day  through 
September  10. 

— ^Establish  a  year-round  party  size  limit 
of  30  persons  for  overnight  camping 
for  all  river  sections. 

— ^Limit  overnight  camping  to  2  nights 
per  site  in  the  Wild  section  and  4 
nights  per  site  in  the  Scenic  and 
Study  sections  during  the  high-use 
season. 

— ^Limit  overnight  camping  to  6  ni^ts 
per  site  at  all  campsites  during  me 
low-use  season. 

— ^Require  mandatory  education  for  river 
users  at  portals  to  increase  boaters 
awareness  of  river  etiquette  and 
understanding  of  management 
practices. 

— Initiate  and  maintain  a  policy  for 
human  solid  waste  carryout  with 
appropriate  disposal  facilities,  that 
meet  State  health  regulations,  at 
portals  or  river  sites  outside  the  river 
for  all  river  sections. 
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This  EIS  will  tier  to  the  Final  EIS  and 
Forest  Plan,  and  the  Final  EIS  and  CMP 
for  the  NRA.  The  CMP  is  incorporated 
into  the  Forest  Plan.  The  CMP  provides 
the  management  direction  for  the  Wild, 
Scenic,  and  Study  river  corridor.  The 
Forest  Plan  provides  goals  and 
objectives.  Forest-wide  standards  and 
guidelines,  management  area  standards 
and  guidelines,  and  management  area 
prescriptions  for  the  various  lands  on 
the  Forest.  Both  the  Forest  Plan  and 
CMP  provide  direction  for  management 
practices  that  will^be  utilized  during  the 
implementation  of  the  Forest  Plan  and 
CMP. 

The  Wild,  Scenic,  and  Study  river 
corridor  consists  of  an  estimated  14,355 
acres  with  approximately  31  miles  of 
designated  Wild  river,  32  miles  of 
designated  Scenic  river,  and  4  miles  of 
Study  river.  The  river  corridor  is 
allocated  to  Management  Area  8  (Hells 
Canyon  NRA  Snake  River  Corridor) 
within  the  Forest  Plan. 

The  analysis  will  consider  a  range  of 
alternatives,  including  no-action. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis,  beginning  with  the  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal, 
State,  local  agencies  and  other 
individuals,  organizations,  or 
governments  who  may  be  interested  in 
or  affected  by  the  proposed  project.  This 
input  will  be  used  in  preparation  of  the 
draft  EIS.  The  scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  major  issues  to  be 
analyzed  in  depth. 

3.  Identifying  issues  which  have  been 
covered  by  a  relevant  previous 
environmental  analysis. 

4.  Exploring  additional  alternatives 
based  on  themes  which  will  be  derived 
from  issues  recognized  during  scoping 
activities. 

5.  Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.,  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

7.  Notifying  interested  publics  of 
opportunities  to  participate  through 
meetings,  personal  contacts,  or  written 
comment.  Keeping  the  public  informed 
through  the  media  and/or  written 
material  (i.e-,  newsletters, 
correspondence,  etc.). 

The  draft  EIS  will  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  is  expected  to  be  available  for 
public  review  by  April  1993.  The 
comment  period  on  the  draft  EIS  will  be 
90  days  from  the  date  the  EPA  publishes 
the  notice  of  availability  in  the  Federal 


Register.  The  hnal  EIS  is  expected  to  be 
available  for  public  review  by  October 
1993. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process. 

First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer’s  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NBDC,  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  have  been  raised  at  the  draft 
stage  may  be  waived  or  dismissed  by  the 
court  if  not  raised  until  after  completion 
of  the  final  EIS.  City  of  Angoon  v.  Model, 
803  F.2d.  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  90-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully  be 
considered  and  responded  to  in  the  final 
EIS. 

To  be  most  helpful,  comments  on  the 
draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merit  of  the 
alternatives  discussed.  Reviewers  may 
wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

The  final  EIS  is  scheduled  to  be 
completed  by  October,  1993.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  the  proposal.  Bob 
Richmond,  Forest  Supervisor,  is  the 
Responsible  Official.  As  the  Responsible 
Official  he  will  decide  whether  to 
implement  the  proposal  or  a  different 
alternative.  The  Responsible  Official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  Appeal  Regulations  (36 
CFR  part  217). 


Dated:  November  23, 1992. 

R.M.  Richmond, 

Forest  Supervisor. 

(FR  Doc.  92-29692  Filed  12-7-92;  8:45  am) 
BILLING  CODC  »41»-11-«l 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Application  for  Permit; 

Colorado  Springs  Fine  Arts  Center 
(P527). 

SUMMARY:  Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for 
a  Public  Display  Permit  to  obtain  the 
custody,  on  a  temporary  basis,  of 
artifacts  made  ft'om  marine  mammals 
parts  taken  in  Canada  in  accordance 
with  Canadian  law  and  currently  in  the 
possession  of  the  McMichael  Canadian 
Art  Collection,  Kleinburg,  Ontario, 
Canada,  as  authorized  by  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361-1407),  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  Part  216). 

1.  Applicant:  Colorado  Springs  Fine 
Arts  Center,  30  West  Dale  Street, 
Colorado  Springs,  Colorado  80903. 

2.  Type  of  Permit  Requested:  Public 
Display. 

3.  Number  of  Names  of  Artifacts  and 
Marine-Mammal  Varieties  Used  in  their 
Production:  Two  Inuit  masks  made  from 
ringed  seal,  shot  in  1990  in  the  vicinity 
of  Cape  Dorset:  (1)  Two  pairs  of  boots 
made  ft'om  ringed  and  bearded  seal  shot 
in  1980  in  the  vicinity  of  Cape  Dorset, 

(2)  a  water  bag  and  dipper  made  from 
bearded  seal  shot  in  1988  in  the  vicinity 
of  Cape  Dorset;  (3)  an  owl  applique 
made  from  ringed  seal  shot  in  1988  in 
the  vicinity  of  Cape  Dorset;  (4)  a  hip 
bone  made  firom  ringed  seal  shot  in  1989 
in  the  vicinity  of  Cap>e  Dorset;  (5)  bean 
bags  made  from  ringed  seal  shot  in  1985 
in  the  vicinity  of  Iqualuit;  (6)  a 
whalebone  sculpture  believed  to  be 
from  a  beluga  whale  shot  about  1985  in 
the  vicinity  of  Pangnirtung  and  made  for 
the  Co-operative  there;  and  (7)  a  whale 
vertebrae  from  a  beluga  whale  shot 
about  1987  in  the  vicinity  of  Cape 
Dorset. 

4.  The  Applicant  requests  permission 
to  import  the  artifacts  described  in 
paragraph  3,  above,  and  exhibit  them 
during  the  period  1/28/93-3/14/93. 
While  the  artifacts  are  on  display  at  the 
Fine  Arts  Center  they  will  be  seen  by  at 
least  2000  visitors.  Approximately  500 
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additional  visitors  will  participate  in 
related  educational  programs,  including 
school  children  and  adults  attending  art 
classes  relating  to  the  exhibition. 

During  the  last  twenty  years  following 
the  enactment  of  the  Marine  Mammal 
Protection  Act  of  1972,  only  a  few 
permits  have  been  issued  to  take  or 
import  marine  mammal  parts  for  public 
display  purposes.  The  NMFS  is 
currently  completing  a  comprehensive 
review  of  applicable  Federal  law, 
regulations,  and  policy  concerning  the 
entire  permit  program  for  public 
display,  scientific  research,  and 
enhancement  permits.  One  of  the  issues 
being  considered  as  a  part  of  this  permit 
program  review  is  the  issuance  of  public 
display  permits  for  the  importation  of 
marine  mammal  parts  from  cetaceans 
and  pinnipeds  other  than  walrus  that 
were  taken  in  another  country  in 
accordance  with  the  laws  of  diat 
country.  On  the  basis  of  this  review  and 
any  comments  which  the  public  may 
have  on  this  subject,  the  NMFS  is 
considering  whether  proposed 
regulations  that  clearly  address  this 
matter  are  needed. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East 
West  Highway,  Silver  Spring,  Maryland 
20910,  within  30  days  of  the  publication 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  application  would  be 
appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necesswily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices:  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  NOAA,  1335  East-West 
Highway,  room  7324,  Silver  Spring, 
Maryland  20910. 


Dated:  December  1, 1992. 

Michael  F.  Tillman, 

Acting  Director,  Office  of  Protected  Resources. 
NationaJ  Marine  Fisheries  Service. 

IFR  Doc.  92-29699  Filed  12-7-92;  8:45  ami 
BHJJNQ  COOC  »10-22-M 

United  States  Travel  and  Tourism 
Administration 

[Oociwt  No.  921078-2278;  Cetaiog  of 
Federal  Domestic  Asaiatance  No.  11.952] 

Disaster  Relief  Tourism  Promotion 
Financial  Assistance  for  Projects  to 
Promote  International  Tourism  to 
Specified  States 

AGENCY:  United  States  Travel  and 
Tourism  Administration  (USTTA), 
Department  of  Commerce. 

ACTION:  Notice  of  availability  of 
financial  assistance,  limitations,  and 
criteria. 

SUMMARY:  This  notice  announces  that, 
pursuant  to  title  I  of  Public  Law  No. 
102-368,  a  total  of  $3,600,000  is 
available  ft-om  the  USTTA  to  the  States 
of  Florida,  Hawaii,  and  Louisiana  and 
the  Territory  of  Guam,  their  political 
subdivisions,  and  combinations  thereof, 
and  to  private  or  public  nonprofit 
organizations  and  associations*  to  assist 
projects  to  promote  international 
tourism  to  Florida,  Hawaii,  Louisiana, 
and  Guam.  These  States’**  international 
tourism  promotion  needs  have 
increased  due  to  Hurricane  Andrew, 
Hurricane  Iniki  or  Typhoon  Omar. 

These  funds  are  intended  to  help  defi-ay 
the  costs  of  increased  tourism 
promotion  needs  arising  from  the  above 
specified  disasters.  'The  notice  invites 
applications  for  an  aweird  of  such  funds 
and  establishes  and  sets  forth 
application  and  award  procedures, 
award  criteria,  and  certain  limitations. 

In  addition  to  the  limitations  specified 
in  this  notice,  all  Federal  Government- 
wide  and  Department  of  Commerce 
regulations,  policies,  and  procedures 
applicable  to  financial  assistance 
awards  are  applicable. 

DATES:  Applications  for  an  award  of 
these  funds  will  be  accepted  beginning 
December  14, 1992,  and  ending  January 
15, 1993.  Applications  postmarked  after 
January  15, 1993,  will  not  be 
considered.  Applicants  will  be  advised 

*As  used  in  this  notice,  "private  or  public  non¬ 
profit  organization  or  association"  means  an 
institution,  organization,  or  association,  either 
private  or  p'ublic,  which  has  tax  exempt  status  as 
defined  in  section  SOl(a)  of  the  Intern^  Revenue 
Code. 

**As  used  in  this  notice,  the  terms  "State," 
"States,”  and  "United  States"  include  the  States  of 
Florida,  Hawaii,  and  Louisiana,  and  the  Territory  of 
Guam. 


of  the  results  of  the  review  of  their 
applications,  and  awards  will  be  made, 
by  April  15, 1993. 

ADDRESSES:  Application  forms 
(Standard  Forms  424  (rev.  4-88),  424A. 
and  424B)  are  available  from  the  Office 
of  the  Assistant  Secretary  for  Tourism 
Marketing,  United  States  Travel  and 
Tourism  Administration,  Room  1860, 
Herbert  C.  Hoover  Building.  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Completed 
applications  should  be  submitted  to  that 
office  at  that  address. 

FOR  FURTHER  INFORMATiON  CONTACT:  Ms. 
Karen  M.  Cardran,  Director,  Marketing 
Programs  (202)  482-1904. 
SUPPLEMENTARY  INFORMATION;  Notice  is 
hereby  given  to  the  States  of  Florida, 
Hawaii,  and  Louisiana  and  the  Territory 
of  Guam,  their  political  subdivisions, 
and  combinations  thereof,  and  to  private 
or  public  nonprofit  organizations  and 
associations  that,  pursuant  to  title  I  of 
Pub.  L.  No.  102-368,  a  total  of 
$3,600,000  is  available  from  the  USTTA 
to  assist  projects  to  promote 
international  tourism  to  Florida,  Hawaii, 
Louisiana,  and  Guam.  These  States’ 
international  tourism  promotion  needs 
have  increased  due  to  Hurricane 
Andrew,  Hurricane  Iniki  or  Typhoon 
Omar.  These  funds  are  intended  to  help 
defi-ay  the  costs  of  increased  tourism 
promotion  needs  arising  fi'om  the  above 
specified  disasters. 

I.  Application  Procedures 

Application  forms  (Standard  Forms 
424  (rev.  4-88),  424A,  and  424B)  for  an 
award  of  these  funds  are  available  fi'om 
the  Office  of  the  Assistant  Secretary  for 
Tourism  Marketing  at  the  address 
specified  in  the  Address  section,  above. 
To  be  considered,  one  signed  original 
and  four  copies  together  with  the 
original  and  four  copies  of  the 
information  specified  under  the 
limitations  and  criteria  set  forth  below, 
must  be  submitted  to  that  office. 
Applications  will  be  accepted  beginning 
D^ember  14, 1992,  and  ending  January 
15, 1993.  Applications  postmarked  after 
January  15, 1993,  will  not  be  considered 
and  will  be  returned  without  review. 

Each  application  will  be  reviewed  for 
completeness  upon  receipt.  The 
applicant  will  be  notified  if  the 
application  is  not  complete.  If  a  revised, 
complete  application  is  not  received 
within  10  working  days  firom  the  date  of 
notification,  the  application  will  not  be 
considered  further. 

II.  Application  Evaluation 

Each  application  will  be  reviewed  and 
judged,  independently  from  all  other 
applications,  by  each  of  four  qualified 


Federal  Register  /  Vol.  57,  No.  236^ /  Tuesday,  December  8,  1992  /  Notices  58007 


individuals  (application  judges)  acting 
without  consultation  among  themselves. 
Each  judge  will  score  each  application 
a  total  of  between  0  and  100  points 
determined  by  awarding  points  for  each 
of  the  three  evaluation  criteria  (needs 
and  effect,  general,  and  project)  set  forth 
in  III,  below,  multiplied  by  the  weight 
set  forth  for  each,  below.  The 
application  then  will  be  assigned  a  hnal 
evaluation  score  by  adding  the  score 
assigned  by  each  of  the  four  judges  and 
dividing  by  four. 

III.  Evaluation  Criteria 

The  three  evaluation  criteria  and  the 
weight  assigned  each  criterion  are: 

A.  Needs  and  Effect  Criterion  (Assigned 
Weight — 0.4) 

Application  demonstrates  the  need  of 
affected  area  and  the  ability  of  the 
project  to  directly  counteract  the 
negative  impact  of  the  disaster  on 
tourism. 

(1)  Application  clearly  reflects  ability 
of  project  to  offset  negative  impacts  of 
the  disaster  which  have  not  been  largely 
mitigated  any  other  aid.  (40  points) 

(2)  Application  includes 
documentation  from  Federal,  State,  or 
local  sources  demonstrating  the  current 
degree  of  need.  This  must  include 
documentation  showing  the:  (a)  current 
loss  of  visitation  and  tourism-related 
employment;  (b)  level  of  tourism  prior 
to  the  disaster;  (c)  current  level  of 
tourism;  (d)  impact  in  terms  of 
employment  and  income  of  tourism  on 
the  area  economy  versus  other 
industries;  and  (e)  extent  to  which  the 
negative  impact  of  the  disaster  on 
tourism  has  been  mitigated.  (60  points) 

B.  General  Criterion  (Assigned  Weight — 

0.2) 

Application  clearly  states  objectives 
that  respond  directly  to  the  specialized 
international  tourism  promotion  needs 
of  the  impacted  area. 

(1)  Application  states  clear  and 
achievable  objectives  to  be  carried  out 
over  an  appropriate  length  of  time.  (25 
points) 

(2)  Application  demonstrates  that 
project  is  aimed  at  international  markets 
that  have  been  identihed  using  credible 
market  research.  (25  points) 

(3)  Application  demonstrates  that 
project  is  fully  integrated  (in  terms  of 
multiple  activities)  with  a  generally 
cohesive  approach.  (25  points) 

(4)  Application  demonstrates  that 
applicant  has  the  organizational  quality 
and  competence  to  effectively  carry  out 
the  project.  The  application  must 
include  an  organizational  chart  and  a 
biographical  sketch  of  the  program 
director  with  the  following  information: 


name,  address,  phone  number, 
backgroiuid  and  other  qualifying 
experience  for  the  project;  and  a  list  of 
other  key  personnel,  consultants,  etc. 
engaged  in  the  project,  which  includes 
names,  training  and  background. 
Applications  by  non-profit 
organizations  must  include  a  copy  of  the 
articles  of  incorporation,  charter,  trust 
statement,  or  other  similar 
documentation  which  sets  forth  the 
authorizing  powers  and  purposes  of  the 
organization,  together  with  bylaws  or 
other  code  of  regulations;  a  brief 
description  of  organizational 
arrangements  for  fiscal  and  managerial 
control,  including  the  extent  to  which 
these  overlap  or  are  integrated  with 
otlier  organizations;  a  copy  of  a  current 
financial  statement  of  the  organization; 
and  a  copy  of  the  current  Internal 
Revenue  Service  tax  exemption  letter 
which  certifies  the  organization’s  not- 
for-profit  status.  (25  points) 

C.  Project  Criterion  (Assigned  Weight — 
0.4) 

Each  application  must  include  a 
project  or  projects  from  at  least  two  of 
the  five  projects  areas  set  forth  below. 
The  project  evaluation  component  score 
will  be  determined  by  adding  the  points 
awarded  for  each  of  the  applicable 
project  areas  set  forth  below  divided  by 
the  number  of  applicable  project  areas. 

1.  Media  Product  Information 

Media  product  information  projects 
are  those  that  include  the  development 
of  joimialist  familiarization  tours  and 
dissemination  of  product  information 
on  the  destination. 

The  applicable  criteria  area. 

a.  Correlation  of  media  programs  with 
applicant’s  overall  international  tourism 
marketing  strategy.  (30  points) 

b.  Program  timing  and  content,  and 
potential  acceptance  by  the  target 
media.  (25  points) 

c.  Project  cost  versus  media  space/ 
time  return  (a  minimum  10  to  1  return 
on  investment  is  suggested).  (20  points) 

d.  Measurement  plan  to  assess 
program  efifectiveness.  (25  points) 

2.  Market  Development 

Market  development  projects  are 
those  designed  to  develop  increased 
travel  to  the  impacted  area  from  primary 
international  markets  of  opportunity. 
Criteria  are  set  forth  for  the  following 
three  types  of  such  projects: 

a.  Operator/ Agent  Familiarization  Tours 

1.  Preliminary  planning  and 
packaging  of  the  fomiliarization  tour(s) 
to  cities.  States  or  regions  for  tour 
operators  to  introduce  the  touristic 


product  for  marketing  to  the  foreign 
consumer.  (30  points) 

2.  Plans  for  subsequent 
implementation  of  the  familiarization 
tour  program  in  coordination  with 
USTTA  or  VISIT  USA  Committees.  (45 
points) 

3.  Measurement  plan  to  assess  project 
return  versus  outlay.  (25  points) 

b.  Tour  Package  Development 

1.  Preliminary  planning  for  and 
packaging  of  tour  development  program, 

i.e.,  selection  of  target  market  and 
components.  (30  points) 

2.  Plans  for  subsequent 
implementation  of  the  program  in 
conjunction  with  tour  wholesalers,  etc. 
(45  points) 

3.  Measurement  to  assess  program 
effectiveness.  (25  points) 

c.  Special  Travel  Shows/Workshops 

1.  Preliminary  planning  and 
packaging  of  product  primarily  in 
support  of  market  development  efforts 
in  foreign  markets.  (30  points) 

2.  Plans  for  subsequent  follow-up  and 
implementation  of  the  project.  (45 
points) 

3.  Measurement  of  project 
effectiveness.  (25  points) 

3.  Cooperative  Advertising 

Applications  for  advertising  projects 

should  include  planned  campaign 
details,  including  program  narrative, 
description  of  proposed  layouts,  copy 
and  specific  media  plans.  If  a  complete 
media  schedule  is  not  available  at  the 
time  application  is  submitted,  an 
outline  of  media  plans  will  be  accepted, 
provided  that  specific  campaign  details 
are  submitted  to  the  Office  of  the 
Assistant  Secretary  for  Tourism 
Marketing  prior  to  the  actual  placement 
of  the  advertising  in  the  media. 

The  applicable  criteria  are: 

a.  Basic  marketing  approach  and 
objectives.  (20  points) 

D.  Correlation  with  existing  USTTA 
initiatives  in  this  marketplace.  (20 
points) 

c.  Evidence  that  economic,  marketing 
and  statistical  data  necessary  to  develop 
marketing  and  advertising  strategy  is 
available.  (10  points) 

d.  Creative  interpretation  of  this 
strat^y.  (20  points) 

e.  Iwcpected  reach  of  the  advertising 
campaign  in  relation  to  its  cost  and 
short-term  impact  on  the  market.  (15 
points) 

f.  Measurement  plan  to  assess 
program  cost/retum  effectiveness.  (15 
points) 

4.  Trade  Development 

Trade  development  projects  are  those 
which  complement  ongoing  VISIT  US.\ 
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marketing  programs  directed  toward  the 
members  of  the  travel  trade  iiv  foreign 
markets.  Target  marketa  include; 
Argentina.  Australia,  Be^um.  Brazil, 
Canada.  ColondMa,  Ecueoisr,  France, 
Germany,  Hong  Kong,  Italy.  Japan. 

Korea,  Mexico,  Nordic  countries,  the 
Netherlands.  New  Zealand.  Spain, 
Switzerland.  Taiwan.  United  Kingdom, 
and  Venezuela.  For  application 
purposes,  trade  devefopnsent  projects 
are  not  concerned  with  eith«'  the 
development  or  promotion  of  tour 
packages. 

Sucn  projects  may  include:  Trade- 
oriented  travel  missions,  on-site  training 
workshops/seminars,  inrcoimtry 
training  wwkshops/seminars.  trade 
advertising,  familiarization  tours  for 
foreign  retail  travel  agents,  and 
participation  in  foreign  travel  trade 
shows. 

The  applicable  criteria  are: 

a.  Techniques  used  to  create  an 
awareness  and  encourage  selling  of  the 
destination  by  the  foreign  trav^  trade. 

(25  points) 

b.  Impleinffiitation  time  and 
anticipated  project  benefits  derived  after 
grant  expiration.  (25  points) 

c.  Goals  proj^  and  m^ods  used 
to  measure  program  results.  (50  points) 

5.  Consumer  and  Trade  Literature 

Consumer  and  trade  literature  must  be 
designed  specifically  for  use  in  foreign 
countries.  Special  attention  should  be 
devoted  to  designing  literature  to  meet 
the  needs  of  the  target  mariiet 

The  applicable  cnteria  are; 

a.  Preliminary  planning  for  design 
and  content  of  brochures.  (15  points) 

b.  Evidence  that  market  planning 
research  has  been  utilized  to  identify 
visitor  preferences  and  information 
needs.  (15  points) 

c.  Correlation  iMtween  literature 
program  and  overall  marketing  plan.  (25 
points) 

d.  Strategy  for  distribution  of 
literature.  (25  points) 

e.  Measurement  plan  to  assess 
program  efiectiveness.  (20  points) 

IV.  Awards 

Only  applicants  whose  applications 
receives  final  evaluation  score  of  80  or 
greater  shall  be  eligible  for  an  award. 
Such  applicants  will  be  awarded 
assistance,  subject  to  the  availability  of 
funds,  in  descending  order  starting  with 
the  applicant  whose  application  hi^  the 
hichest  final  evaluation. 

Where  it  is  anticipated  that  the 
USTTA  win  be  substantially  involved  in 
the  implementation  of  the  international 
tourism  promotion  project  for  which  an 
award  is  to  be  made,  the  funding 
instrument  will  be  a  cooperative 
agreement 


Applicants  will  be  advised  of  the 
results  ol  the  review  and  awards  will  be 
made  by  April  15. 1993. 

V.  Limitationa 

Funds  and  awards  are  sidiject  to  all 
Federal  Government-wide 
Department  of  Commerce  regulations, 
poficies.  and  procedures  applicable  to 
financial  assistance  awards  and  to  the 
following  limitations: 

1.  Only  the  States  of  Florida,  Hawaii, 
and  Louisiana  and  the  Territory  of 
Guam,  their  political  sidxiivisions.  and 
combinations  thereof,  and  private  or 
public  nonprofit  orgmiizations  and 
associations  shall  be  eligible  for  an 
award.  Awards  shall  be  used  only  to 
assist  international  tourism  promotion 
projects  that  facilitate  or  encourage 
travel  to  Florida.  HawaiL  Louisiana,  and 
Guam  by  residents  of  foreign  countries. 

Z.  An  applicant  shall  be  eligible  to 
receive  only  one  award  for  any  one 
disaster.  The  application  must  include 
doeumentation  demonstrating  that  all 
programs  to  be  considered  in  the 
application  are  effectively  coordinated 
with  other  affected  entities  in  die  State. 

3.  The  application  must  include  a 
marketing  plan  that  contains  clearly 
stated  objectives  covering  an 
appropriated  period  of  time.  The 
marketing  plan  must  be  targeted  and 
integrated  (in  terms  of  multiple 
activities)  with  a  generally  cohesive 
approach.  The  meeting  plan  must 
contain  procedures  for  arable 
evaluation  and  tracking.. 

4.  The  appheatian  must  include  a 
project  or  projects  from  at  least  2  of  the 
5  project  areas  (1.  Media  Product 
Information;  2.  Market  Development;  3. 
Cooperative  Advertising;  4.  Trade 
Development;  and  5.  Consumer  aird 
Trade  literature)  set  ftMlh  under  Project 
Criterion,  IH.C.,  above. 

5.  Proi^s  must  be  aimed  at 

international  market(s)  in  which:  (a)  the 
applicant  is  currently  involved;  or  (b)  if 
the  applicant  is  not  cuirmtly  involved, 
that  hne  greater  poteotial  than  current 
markets  mitl  gating  the  tourism- 

related  nef^ve  affects  of  tiw  disaster. 
The  applicatian  must  indtode  credible 
market  research  to  support  a  market’s 
potential. 

6.  The  maximum  amtnmt  an  applicant 
shall  be  avrarded  annually  is  $800,000. 
The  minimum  amount  for  whkk  an 
applicant  may  appfy^  is  SSOjEKXk 
Financiat  assistance  provided  under  this 
program  to  assist  projects  to  {vomote 
international  tourism  to  a  specific  State 
annually  cannot  exceed  an  aggregate  of 
$1,200,000  far  all  sudii  prrojects  for  such 
State. 

Financial  assistance  ^tall  be 
arded  on  a  one-year  basis. 


8.  No  award  of  Fedwal  funds  shall  be 
Bsade  to  an  applicant  wdio  has  an 
outstandingMlinquM^  Federal  debt 
imtil  either:  (a)  the  delinquent  account 
is  paid  in  full;  (b>  a  negotiated 
repayment  schedule  is  established  and 
at  least  one  payment  is  received;  or  (c) 
other  arrangements  satisfectocy  to  the 
Department  of  Commerce  are  made. 

9.  Awards  of  financial  assistance  are 
subject  to  the  requiremmits  of  Executive 
Order  No.  12372,  ’’Intergovernmental 
Review  of  Federal  Programs.” 

10.  A  false  statement  on  an 
application  is  grounds  for  denial  or 
lamination  of  funds  and  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

11. 15  CFR  part  24,  or  Oflice  of 
Management  and  Budget  (OMB) 

Circulcff  A-110  applies,  akmg  with 
OMB  Cost  Principles. 

12.  All  primary  applicants  must 
submit  a  completed  F^m  CD-511, 
"Certification  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying.’’ 
Prospective  participants  (as  defined  at 
15  on  part  28,  Se^on  105)  are  sul^ect 
to  15  Ct'K  Part  26,  "Nonprocurement 
Debarmmit  and  Suspension’’  and  the 
related  sectirm  of  the  certification  fc»m. 
Grantees  (as  defined  at  15  CFR  part  26. 
section  605)  are  subject  to  15  CFR  part 
26,  subpart  F,  "Government-wide 
Requirements  for  Drug-Free  Workfdaca 
(Grants)”  and  the  related  section  the 
certification  form.  Pwsons  (as  defined  at 
15  CFR  Part  28,  Section  105}  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitaticm  an  Use  of 
Appropriated  Funds  to  Influence 
Certain  Federal  Contracting  and 
Financial  Transactions,”  and  the 
lobbying  section  of  the  certification 
form  which  applies  to  applications/lnds 
for  grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarmitees  for  more  than 
$150,000.  or  the  single  fomily  maximum 
mwtgage  limit  for  tweeted  programs; 
whichever  is  greater.  Any  applicant  tiiat 
has  paid  or  will  pay  for  lobbying  using 
any  funds  must  submit  an  SF-LLL. 
"EHsclosuie  of  Lobbying  Activities,”  as 
required  under  15  CXR  part  28, 
appendix  B. 

13.  Recipients  shall  require 
appliemtts/biddars  for  suogrants, 
contracts,  subcontracts,  ox  oAher  lower 
tier  covered  transactions  at  any  tier 
imder  the  award  to  subenit,  if 
apphcriile.  a  completed  Form  CD-512, 
"Certifications  Regasding  Debarment, 
Suspenekm,  bielig^lNihty  and  Voluntmy 
Exclusion-Lower  Tier  Cfoveied 
Transactions  and  Lobbying”  and 
(hsefosare  form.  SF-LLL,  “Disclosure  of 
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Lobbying  Activities.”  Form  Q3-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  the 
Department  of  Commerce.  SF-LLL 
submitted  by  any  tier  recipients  or 
subrecipient  should  be  submitted  to  the 
Department  of  Commerce  in  accordance 
with  the  instructions  contained  in  the 
award  document. 

14.  Unsatisfactory  performance  by  an 
applicant  under  prior  Federal  awards  is 
grounds  for  denying  funding  for  the 
applicant’s  projectfs). 

15.  Costs  incurred  by  an  applicant 
prior  to  an  award  being  made  are 
incurred  solely  at  the  applicant’s  own 
risk.  Applicants  are  advised  that 
notwithstanding  any  verbal  assurance 
that  they  may  have  received,  there  is  no 
obligation  on  the  part  of  the  Department 
of  Commerce  to  reimburse  pre-award 
costs. 

16.  If  an  applicant  is  selected  for  an 
award,  the  Department  of  Commerce  has 
no  obligation  to  provide  any  additional 
future  funding  in  connection  with  that 
award.  Renewal  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department  of  Commerce. 

17.  All  applicants  who  are  private  or 

public  non-profit  organizations  or 
associations*are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  whether  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of,  or  are 
presently  facing,  criminal  charges  such 
as  fraud,  theft,  or  perjury,  or  are 
involved  in  other  matters  which 
significantly  reflect  on  the  applicant’s 
management  honesty  or  financial^ 
integrity.  ' 

*As  used  in  this  notice,  “private  or 
public  non-profit  organization  or 
association”  means  an  institution, 
organization,  or  association,  either 
private  or  public,  which  has  tax  exempt 
status  as  defined  in  section  501(a)  of  the 
Internal  Revenue  Code. 

•  'As  used  in  this  notice,  the  terms, 
“State,”  “States,”  and  “United  States” 
include  the  States  of  Florida,  Hawaii, 
and  Louisiana,  and  the  Territory  of 
Guam. 

Classification:  This  notice  of 
availability  of  financial  assistance  is 
issued  under  the  authority  of  title  I  of 
Pub.  L.  No.  102-395  and  section 
202(a)(5)  and  (c)  of  the  International 
Travel  Act  of  1961,  as  amended. 

This  notice  does  not  constitute  a 
major  rule  within  the  meaning  of 
secticn  1(b)  of  Executive  Order  12291 
because  it  is  not  likely  to  result  in:  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  of  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 


government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Accordingly  a  Regulatory 
Impact  Analysis  was  not  required  or 
prepared. 

Tne  requirements  of  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  including  having  to  give  notice  and 
an  opportunity  for  comment  do  not 
apply  to  this  notice  because  the  notice 
relates  to  grants,  benefits,  or  contracts. 
Since  notice  and  an  opportunity  to 
comment  is  not  required  under  any 
other  statute,  a  Regulatory  Flexibility 
Analysis  is  not  required  under  the 
Regulatory  Flexibility  Act  and  was  not 
pr^ared. 

Tne  Department  has  determined  that 
the  Federal  assistance  covered  by  this 
notice  will  not  significantly  affect  the 
quality  of  the  human  environment. 
Therefore,  no  draft  or  final 
Environmental  Impact  Statement  has 
been  or  will  be  prepared. 

This  notice  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

All  information  collection 
requirements  under  this  notice  are 
consistent  with  those  covered  in  Office 
of  Management  and  Budget  Circular  A- 
110. 

Wylie  H.  Whisonant,  )r., 

Acting  Under  Secretary  of  Commerce  for 
Travel  and  Tourism. 

IFR  Doc.  92-29716  Filed  12-7-92;  8:45  ami 
BILUNG  cooe  35ia-11-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Thailand 

December  3, 1992. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing  a 
limit. 

EFFECTIVE  DATE:  January  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212,  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 


Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6717.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  1993  limit  for  Category  433  is 
being  reduced  for  carryforward  used 
and  special  carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  53475,  published  on 
November  10, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementalion  of  Textile 

Agreements 

December  3, 1992. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  4, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
which  begins  on  January  1, 1993  and  extends 
through  December  31, 1993. 

Effective  on  January  1, 1993,  you  are 
directed  to  amend  the  November  4, 1992 
directive  to  reduce  the  1993  limit  for 
Category  433  to  5,883  dozen,  as  provided 
under  the  terms  of  the  current  bilateral  text.le 
agreement  between  the  Governments  of  the 
United  States  and  Thailand. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Auggie  D.  Tantillo, 

Chairman,  Cammittee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  92-29762  Filed  12-7-92;  8:45  am) 
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COPYRKSHT  ROYALTY  TRIBUNAL 

[Docket  Noe.  91-t-89SCD.  91-S-90SCO, 
92-2-91  SCO] 

Procedural  Schedula  for  the 
ConsoUd^ed  1989-91  SatolUte  Carrier 
Royalty  DiatribiMlon  Proceeding 

AGENCY:  Copyright  Royalty  Tribunal. 

ACTION:  Notice  designating  the 
procedural  schedule  for  the 
Consolidated  1989-91  Satellite  Carrier 
Royalty  IKstribution. 


SUMMARY:  The  Copyright  Royalty 
Tribunal  designates  December  29, 1992, 
as  the  due  date  for  filing  the  direct  cases 
in  the  satellite  proceeding.  The  Tribunal 
also  designates  January  11, 1993,  as  the 
date  for  commencing  the  Phase  I 
hearing. 

EFFECTIVE  DATES:  Direct  cases  are  due  on 
Decendier  29, 1992.  The  hearing  will 
coaunence  on  January  11, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  R.  Bocchi,  General  Counsel, 
Copyright  Royalty  Tribunal,  1825 
Connecticut  Avenue,  NW.,  suite  918, 
Washington.  DC  20009. 

SUPPLEMENTARY  INFORMATIOW:  By  Order 
of  October  21, 1992,  57  FR  4SQ23  (1992), 
the  Tribunal  commenced  the 
consolidated  1989-1991  satellite  carrier 
royalty  distributiem  proceeding,  oihI 
scheduled  a  prehearing  conference  to 
discuss  procedural  matters.  At  the 
prehearing  conference,  the  Tribunal 
granted  the  request  of  several  of  the 
parties  to  bifurcate  the  Phase  I 
proceeding  into  two  stages.  The  first 
stage  involved  the  scope  of  the  issues  to 
be  considered  in  Phase  L  was 
determined  on  the  basis  of  briefs  filed 
by  the  parties.  Decision  and  Order, 
(December  4, 1992).  Having  determined 
stage  one  of  Phase  L  the  Tribunal  is 
prepared  to  commence  stage  2  of  Phase 
I,  which  is  the  bearing  stage. 

Accordingly,  the  Tribunal  designates 
December  29, 1992  as  the  due  date  far 
filing  direct  cases,  and  January  II,  1993 
as  the  date  for  commencing  the  hearing. 
The  hearing  %«rill  be  held  at  the 
Tribunal’s  offices  in  Washington,  DC 

Dated:  December  1992. 

Cindy  Daub, 

Chairman. 

!FR  Doc.  92-29763  Filed  12-7-92;  8:45  ami 
BILUNG  CODE  1«TO-OB-M 


COUNCIL  ON  EPIVIRONMENTAL 
QUALITY 

U.S.  National  Action  Plan  (USNAP), 
December  1992;  Unitad  Nationa 
Framework  Conventton  on  CUmete 
Change 

AGENCY:  Council  on  Environmental 
Quality  (CEQJ. 

ACTION:  Notice  of  availability  of  U^AP 
and  piddic  commmit  period. 

SUMMARY:  In  June  1992,  President  Bush 
signed  the  United  Nations  Framework 
Convention  on  Climate  Change  on 
behalf  of  the  United  States.  One  of  the 
obligations  under  that  Convention  is  the 
preparation  and  communication  to  the 
Convention  secretariat  of  national 
climate  change  action  plans.  The 
Convention  negotiators  agreed  to  report 
as  soon  as  feasible  regarding  such  plans, 
pending  the  Convention's  entry  into 
force.  To  this  end.  President  Bush 
proposed  that  countries  meet  by  January 
1993  to  present  and  review  their  plans. 
This  notice  is  to  announce  the 
availability  of,  and  invite  comment  on. 
the  U.S.  NMional  Action  Plan. 

Background 

In  June  1992,  President  Bush  signed 
the  United  Nations  Framework 
Convention  on  Climate  Change  on 
behalf  of  the  United  States  and  invited 
other  signatories  to  Join  the  United 
States  in  a  prompt  steut  on  its 
implementation.  Toward  this  end,  he 
proposed  that  countries  meet  by  January 
1993  to  present  and  review  their 
national  action  plans.  In  his  remarks  to 
world  leaders  assembled  in  Brazil  at  the 
United  Nations  Conference  on 
Environment  and  Development,  the 
President  also  highlighted  U.S.  interest 
in  cooperating  with  other  nations  to 
share  U.S.  programs  and  to  learn  about 
other  e^rts  proposed  and  adopted  to 
address  the  issue  of  climate  change. 

The  United  States  ratified  the 
Convention  on.  October  15, 1992,  the 
fourth  country  to  do  so.  The  Convention 
is  scheduled  to  enter  into  force  once  it 
is  ratified  by  fifty  countries.  However,  as 
negotiators  of  the  Convention  noted,  an 
eariy  and  effective  start  is  importmt  to 
the  process.  To  this  end,  at  the  final 
negotiating  session  in  May  1992,  the 
Intergovernmental  Negotiating 
Committee  adopted  a  resolution  calling 
for  a  series  of  interim  arrangements  to 
begin  as  soon  as  possible.  One  of  the 
princfpel  recommmdations  was  to 
invite  "States  aid  regional  economic 
intention  or^nizations  entitled  to  sign 
the  Cemvention  to  communicale  as  soon 
as  feasiNe  to  the  head  ol  toe  Secretariat 
information  regarding  measures 


consistent  with  provisicHis  of  the 
Convention  pending  its  totry  into 
force.” 

The  United  States  will  submit  its 
National  Action  Plan  to  the 
Intergovernmental  Negotiating 
ConnnittBe  emd  discuss  it  during  the 
Sixth  Plenary  Session  that  will  take 
place  in  Geneva  from  December  7-10, 
1992. 

The  U.S.  Plan  thus  represents  the 
Unitad  States’  first  communication  to 
the  Secretariat.  It  is  made  in  the  »irit 
of  moving  ftarward  with  the  compnx 
task  of  bminning  the  implementation 
phase  of  me  Convention.  The  Plan 
identifies  the  types  of  programs,  policies 
and  measure  the  Unit^  S^tes  is  taking 
to  address  the  issue  of  global  climate 
change.  As  such,  it  is  merely 
representative  of  the  variety  of  actions 
the  United  States  has  undertaken.  It  is 
no! — nor  could  it  truly  be — an 
exhaustive  list  of  all  measures. 

In  addition,  this  document  does  not 
seek  to  identify  or  recommend 
additional  policies  and  measures  that 
might  be  taken.  In  this  sense,  the 
do^ment  and  the  process  in  which  it 
has  been  prepared  are  not  intended  to 
be  substitutes  for  existing  or  future 
decision-making  processes,  whether 
administrative  or  legislative,  or  for 
additional  voluntary  initiatives 
developed  by  or  with  the  private  sector. 
Rather,  the  compendium  of  actions 
identified  in  this  document  should 
assist  in  measuring  and  evaluating 
existing  policies  and  measures  and  in 
establishing  a  basis  for  considering 
future  actions. 

The  United  States  anticipates  that  its 
National  Action  Plan,  like  those  of  other 
Parties  to  the  Convention  will  be 
reviewed  and  discussed  in  the 
Convention  process.  Critical  to  this 
exercise  will  be  the  development  and 
implementation  of  comparable  methods 
for  inventorying  sources  and  sinks  of 
greenhouse  gases  aid,  more 
particularly,  fcH’  estimating  the  effects  of 
specific  actions.  Such  methods  do  not 
yet  exist  However,  their  development 
and  implementation  should  be 
facilitated  by  early  development  and 
review  of  the  kinds  of  information  and 
the  methods  and  assumptions  presented 
in  this  document. 

Consistent  with  the  spirit  of  the 
Conventifm,  the  United  States  intends 
this  document  to  represoit  the  first 
iteration  in  a  serfos  of  regular  reports. 
The  current  National  Action  Plan  was 
preceded  by  the  document  "America’s 
Climate  Charge  Strategy:  An  Actiem 
Agenda,”  presented  at  the  first  session 
of  the  IntOTgovemmental  Negotiating 
Committee  in  February  1991.  An  uf^te 
in  the  spring  of  1992  ("U.S.  Views  on 
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Global  Climate  Change”)  added  a  wide 
range  of  additional  actions  to  reduce  net 
greenhouse  gas  emissions.  As 
continuing  worldwide  research  on  the 
science  and  economics  of  global  change 
(more  than  half  of  which  is  currently 
funded  by  the  United  States)  generates 
new  information  and  resolves  existing 
uncertainties,  as  new  policies  and 
measures  are  formulated  in  response  to 
this  information  and  to  the  assessment 
of  existing  policies  and  measures 
identihed  in  this  document,  and  as 
national  circumstances  (e.g.,  economics, 
demographics  and  legal  relationships) 
continue  to  evolve,  they  will  be 
reflected  in  future  iterations  of  the 
National  Action  Plan. 

Preparation  of  the  U.S.  National  Action 
Plan 

The  National  Action  Plan  has  been 
prepared  in  a  broad  interagency  process, 
incorporating  to  the  greatest  extent 
possible  data  from  all  relevant  sectors 
and  programs.  In  the  early  stages  of 
preparation,  a  preliminary  version  of  the 
Plan’s  outline  was  circulated  to  non¬ 
governmental  organizations  (both 
environmental  and  business  groups)  for 
their  review  and  comment.  Where 
possible,  suggestions  received  were 
incorporated  into  this  text.  However, 
while  the  Plan  is  the  result  of  a  large- 
scale,  government-wide  effort  at  the 
Federal  level,  the  information  in  it  has 
not  had  full  public  review  and 
comment 

Availability  of  the  Plan 

Any  person  may  obtain  a  copy  of  the 
U.S.  National  Action  Plan  by  submitting 
a  written  request  to  the  Office  of  Global 
Change  (Attention:  Mr.  Daniel  A. 
Reifsnyder,  Director),  OES/EGC — room 
4329-A,  U.S.  Department  of  State, 
Washington,  DC  20520-7818.  The  text 
of  the  U.S.  National  Action  Plan  will 
also  be  available  electronically  through: 

•  The  Computer  Information  Delivery 
Service  of  the  Department  of  State.  (For 
information,  call  the  CIDS  Message 
Center  at  703-802-5070.) 

•  The  Federal  Bulletin  Board  Service 
(BBS)  of  the  U.S.  Government  Printing 
Office.  The  BBS  also  sells  hard  copy  and 
disks  of  its  electronic  information.  (For 
information  about  the  BBS,  call  Shelley 
Ford  or  Michael  Bright  at  (202)  512- 
1524.)  In  addition,  CPO  will  provide 
hard  copies  to  federal  depository 
libraries. 

•  EGONET,  one  of  the  computer 
networks  of  the  Institute  for  Global 
Communications.  Copies  of  this  notice 
and  the  plan  will  be  available  for 
downloading  from  the  conference 
entitled  “en.climate”.  (For  information 
on  ECONET,  telephone  (415)  442-0220. 


For  information  specihc  to  the 
electronic  conference  “en.climate", 
contact  Leilani  Arris  (tel.  (403)  852- 
4057;  fax:  (403)  852-5173;  e-mail: 
larris(digc.apc.org)). 

Public  Comment 

Written  comments  on  the  U.S. 
National  Action  Plan  are  invited. 
Comments  should  be  submitted  to  the 
Council  on  Environmental  Quality  no 
later  than  March  8, 1993.  Comments  or 
questions  should  be  directed  to:  Council 
on  Environmental  Quality,  Attention: 
Jonathan  H.  Elkind,  Sonior  Policy 
Analyst,  722  Jackson  Place,  NW., 
Washington,  DC  20503,  (202)  395-5750. 

Dated:  December  4. 1992. 

David  B.  Struhs, 

Chief  of  Staff,  Council  on  Environmental 
Quality. 

(FR  Doc.  92-29822  Filed  12-7-92;  8:45  am) 

BILUNQ  C006  3iaS-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Air  Force  Reserve  Officer  Training 
Corps;  Advisory  Committee  Meeting 
Cancellation 

The  Air  Force  Reserve  Officer 
Training  Corps  (AFROTC)  Advisory 
Committee  Meeting  scheduled  for 
December  16, 1992,  at  Wright  Patterson 
Air  Force  Base,  Dayton,  Ohio^  has  been 
postponed  until  further  notice.  The 
meeting  was  announced  in  the  Federal 
Register  on  November  10, 1992  (57  FR 
53486). 

For  further  information  contact 
AFROTC  Advisory  Committee,  Capt. 
Mitchell  D.  Norton,  Project  Officer,  HQ 
ATC/RSCX,  Randolph  AFB,  Texas 
78150-5001,  telephone  (512)  652-^364/ 
3729. 

Patsy  ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

(FR  Doc.  92-29641  Filed  12-7-92;  8:45  am) 
BiLUNO  CODE  3010-01-M 


Dapaftmant  of  tha  Army 

Privacy  Act  of  1974;  Antand  Racord 
Systam 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Amend  record  system. 

SUMMARY:  The  Department  of  the  Army 
is  amending  one  system  of  records  to  its 
existing  systems  of  records  inventory 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C  552a).  as  amended. 

DATES:  This  proposed  action  will  be 
effective  widiout  further  notice  on 


January  7, 1993,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  U.S.  Army  Information 
Systems  Command,  ATTN:  ASOP-MP, 
Fort  Huachuca,  AZ  85613-5000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Patricia  A.  Turner  at  (602)  538-6858  or 
DSN  879-6856. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  have  been  published  in  the 
Federal  Register  as  follows: 

50  FR  22090,  May  29. 1985  (DOD 
Compilation,  changes  follow] 

50  FR  22238,  May  29, 1985 

51  FR  23576,  June  30, 1986 
51  FR  30900,  August  29. 1986 
51  FR  40479,  November  7, 1986 

51  FR  44361,  December  9, 1986 

52  FR  11847,  April  13. 1987 
52  FR  18798,  May  19. 1987 
52  FR  25905,  July  9. 1987 

52  FR  32329,  August  27, 1987 

52  FR  43932,  November  17. 1987 

53  FR  12971,  April  20, 1988 
53  FR  16575,  May  10, 1988 
53  FR  21509,  June  8. 1988 
53  FR  28247,  July  27. 1988 
53  FR  28249,  July  27, 1988 
53  FR  28430,  July  28, 1988 

53  FR  34576,  September  7, 1988 
53  FR  49586,  December  8, 1988 

53  FR  51580,  December  22, 1988, 

54  FR  11790,  March  22, 1989 
54  FR  14835,  April  13, 1989 
54  FR  45779,  October  31, 1969 
54  FR  46965,  November  8. 1989 

54  FR  50268,  December  5, 1969 

55  FR  13935,  April  13, 1990 

55  FR  21897,  May  30, 1990  (DoD  Upda.ed 
Mailing  Address) 

55  FR  41743,  October  15, 1990 
55  FR  46707,  November  6. 1990 
55  FR  46708,  November  6, 1990 
55  FR  48671,  November  21, 1990 
55  FR  48678,  November  21, 1990 

55  FR  51467,  December  14, 1990 

56  FR  7018,  February  21, 1991 
56  FR  15593,  April  17, 1991 
56  FR  21134,  May  7, 1991 

56  FR  27949.  June  18, 1991 
56  FR  42986,  August  30, 1991 
56  FR  42991,  August  30, 1991 
56  FR  42995,  August  30, 1991 
56  FR  46162,  September  10, 1991 
56  FR  48523,  September  25, 1991 
56  FR  50864,  October  9, 1991 

56  FR  57626,  November  13. 1991 

57  FR  4387,  February  5, 1992 
57  FR  10466,  March  26, 1992 

The  specific  changes  to  the  reccird 
system  being  amended  are  set  forth 
bielow.  The  proposed  amendment  is  not 
within  the  purview  of  the  provision  of 
5  U.S.C.  552a(r),  which  requires  the 
submission  of  a  new  or  altered  system 
report. 
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Dated:  December  3, 1992. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A019a-13CFSC 

SYSTEM  NAME: 

Security  Badge/Identification  Card 
Files,  (May  29, 1985,  50  FR  22160). 

CHANGES: 

***** 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with  “Offices 
which  issue  security  badges  and 
identification  cards  authorized  by  Army 
Regulations  640-3,  Identification  Cards, 
Tags,  and  Badges  and  190-13,  The 
Army  Physical  Security  Program  located 
at  Headquarters,  Department  of  the 
Army,  staff  and  field  operating  agencies, 
states'  adjutant  general,  and 
installations/activities.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army’s  compilation  of  systems  of 
records  notices.” 

***** 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
"Individual’s  application  on  appropriate 
Department  of  Army  and  Department  of 
Defense  forms  specified  by  Army 
Regulation  640-3  (the  original  of  which 
may  be  filed  in  the  individual’s 
personnel  file)  for  identification  and/or 
building  security  pass/badge  issuance; 
individual’s  photograph,  fingerprint 
record,  special  credentials,  and  allied 
papers;  registers/logs  reflecting 
sequential  numbering  of  badges/cards.” 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Add  “Army  Regulation  190-13,  The 
Army  Physical  Security  Program.”  to 
end  of  entry. 

***** 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
“Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0400.” 
***** 

A0190-13CFSC 
SYSTEM  name: 

Security  Badge/Identification  Card 
Files. 

SYSTEM  LOCATION: 

Offices  which  issue  security  badges 
and  identification  cards  authorised  by 
Army  Regulations  640-3,  Identification 
Cards,  Tags,  and  Badges  and  190-13, 
The  Army  Physical  ^curity  Program 
located  at  Headquarters,  Department  of 


the  Army,  staff  and  field  operating 
agencies,  states’  adjutant  general,  and 
installations/activities.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army’s  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty,  reserve,  and  retired 
military  personnel  and  authorized 
dependents;  Department  of  the  Army 
civilians  and  authorized  dependents; 
Medal  of  Honor  recipients;  visitors 
authorized  for  official  purposes,  e.g., 
vendors,  delivery  men,  utility  and 
special  equipment  servicemen;  accident 
investigators;  contractor  personnel  and 
their  authorized  dependents;  Red  Cross 
personnel;  and  persons  authorized  by 
the  Geneva  Convention  to  accompany 
the  Armed  Forces. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual’s  application  on 
appropriate  Department  of  Army  and 
riepartment  of  Defense  forms  specified 
by  Army  Regulation  640-3  (the  original 
of  which  may  he  filed  in  the 
individual’s  personnel  file)  for 
identification  and/or  building  seciuity 
pass/badge  issuance;  individual’s 
photograph,  fingerprint  record,  special 
credentials,  and  allied  papers;  registers/ 
logs  reflecting  sequential  numbering  of 
hadges/cards. 


RETRIEVABIUTY: 

By  individual’s  name,  Social  Security 
Number,  card/badge  number. 

SAFEGUARDS: 

Data  are  maintained  in  secure 
buildings  and  are  accessed  only  by 
authorized  personnel  who  are  trained 
and  cleared  for  access.  Information  in 
computer  facilities  is  further  protected 
by  alarms  and  established  procedures 
for  the  control  of  computer  access. 

RETENTION  AND  DISPOSAL: 

Applications  for  military 
identification  cards  are  maintained  by 
the  issuing  office  for  1  year;  those  for 
civilian  cards  are  retained  4  years,  after 
which  they  are  destroyed.  Registers/logs 
are  destroyed  3  years  after  last  badge  has 
been  accounted  for. 

Limited  area  credentials  are  replaced 
after  3  years  or  when  a  total  of  5  of  the 
total  have  been  lost  or  imaccounted  for, 
whichever  occms  earlier,  exclusion  area 
credentials  are  replaced  at  least  once 
every  3  years;  controlled  area 
credentials  are  replaced  at  the  discretion 
of  the  major  commander. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0400. 

NOTIFICATION  PROCEDURE: 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  10  U.S.C.  3013(g);  and 
Army  Regulation  190-13,  The  Army 
Physical  Security  Program. 

PURPOSE(S): 

To  provide  a  record  of  security  badges 
and  identification  cards  issued:  to 
restrict  entry  into  installations/ 
activities;  and  to  ensure  positive 
identification  of  personnel  authorized 
access  to  restricted  areas.  Registers/logs 
maintain  accountability  for  issuance 
and  disposition  of  badges  and 
identification  oirds. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  ‘Blanket  Routine  Use’  set  forth  at 
the  beginning  of  the  Army’s  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS: 

STORAGE: 


Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  issuing 
office  where  the  individual  obtained  the 
identification  card  or  to  the  system 
manager.  Individual  should  provide  the 
full  name,  number  of  the  identification 
card,  current  address,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  issuing  officer  at  the 
appropriate  installation. 

Individual  should  provide  the  full 
name,  number  of  the  identification  card, 
cvurrent  address,  and  signature. 

CONTESTINQ  RECORD  PROCEDURES: 

The  Army  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21; 
32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 


Paper  records  in  file  folders  and  on 
cards,  magnetic  tapes,  discs,  cassettes; 
computer  printouts;  microfiche. 


RECORD  SOURCE  CATEGORIES: 

From  the  individual;  Army  records 
and  reports. 
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EXEMPTIONS  CLAUIED  FOR  THE  SYSTEM: 

None. 

[FR  Doa  92-29731  Filed  12-07-92;  8:45  am] 
Buxmo  CODE  aaio-ot-F 

DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
7, 1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  OfHce  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok;  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green,  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  Room  5624,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cary  Green,  (202)  708-5174. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  0MB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Frequency  of 
collection:  (4)  'Ihe  affected  public;  (5) 
Reporting  burden;  and/or  (6) 


Recordkeeping  burden;  and  (7)  Abstract. 
0MB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Cary  Green 
at  the  address  specihed  above. 

Dated:  December  2, 1992. 

Cary  Green, 

Director,  Information  Fesources  Management 
Service. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New  Collection. 

Title:  Fast  Response  Survey  System — 
Kindergarten  Teacher  Survey  on 
Student  Readiness. 

Frequency:  One  time  Only. 

Affected  Public:  Individuals  or 
households. 

Reporting  Burden: 

Responses:  2,300. 

Burden  Hours:  950. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  survey  is  part  of  a 
national  early  childhood  assessment 
system  for  National  Education  Coal 
One.  The  purpose  of  the  survey  is  to 
collect  information  on  kindergarten 
teachers’  views  on  student  readiness 
and  on  teachers’  classroom  practices. 
It  will  provide  information  on 
teachers’  beliefs  and  attitudes  on 
children’s  readiness  for  school.  The 
National  Education  Goals  Panel  will 
analyze  the  data. 

Type  of  Review:  New  Collection. 

Title:  Postsecondary  Education  Quick 
Information  System  (PEQIS). 
Frequency:  One  time  Only. 

Affected  Public:  Non-profit  institutions. 
Reporting  Burden: 

Responses:  6,304. 

Bui^en  Hours:  3,152. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  The  Postsecondary  Education 
Quick  Information  System  (PEQIS)  is 
designed  to  conduct  brief  surveys  of 
postsecondary  education  institutions 
or  state  higher  education  agencies. 
PEQIS  provides  information  that  is 
needed  quickly  and  that  cannot  be 
collected  through  traditional  NCES 
surveys.  PEQIS  will  conduct  4-5 
surveys  each  year  in  response  to 
requests  horn  Department  of 
Education  ofHcials. 

Type  of  Review:  New. 

Title:  PEQIS  Survey  #1:  Higher 
Education  Finances  and  Services. 
Frequency:  One  time  Only. 

Affected  Public:  Non-profit  institutions. 
Reporting  Burden: 

Responses:  790. 


Burden  Hours:  395. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  Survey  of  the  financial  climate 
at  higher  education  institutions,  and 
how  changes  in  that  climate  have 
affected  institutional  services  for 
students.  Survey  will  be  completed  by 
the  person  at  each  institution  who  is 
the  most  knowledgeable  about 
revenues,  expenditures,  and  student 
services. 

Type  of  Review:  New  Collection. 

Title:  PEQIS  Survey  #2:  Deaf  and  Hard 
of  Hearing  Students  in  Postsecondary 
Education. 

Frequency:  One  time  only. 

Affected  Public:  Non-profit  institutions. 
Reporting  Burden: 

Responses:  1,038. 

Burden  Hours:  519. 

Recordkeeping  Burden: 

Recordkeeping:  0. 

Burden  Hours:  0. 

Abstract:  The  purpose  of  this  survey  is 
to  collect  information  about  the 
number  of  deaf  and  hard  of  hearing 
students  (as  self-identified)  enroll^ 
at  postsecondary  education 
institutions.  Results  will  be 
incorporated  into  a  congressionally 
mandated  study.  The  institutional 
respondent  will  be  the  individual 
most  knowledgeable  about  services  to 
deaf  and  hard  of  hearing  students. 
Type  of  Review:  New. 

Title:  Survey  of  public  long-term 
juvenile  conectional  facilities  for 
National  Assessment  of  Vocational 
Education. 

Frequency:  One  time. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 

Responses:  568. 

Burden  Hours:  2408. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  project  is  a  survey  of 
educational  directors  in  public  long¬ 
term  juvenile  correctional  fitcilities  in 
the  United  States.  It  is  designed  to 
collect  information  on  the 
implementation  and  effects  of  the 
1990  Perkins  Act  in  correctional 
facilities,  examine  the  administration 
and  characteristics  of  education  and 
Vocational  Educational  Programs  in 
these  settings,  and  identify  potential 
before  and  after  release  outcomes, 
which  current  research  has  not 
addressed. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension. 
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Title:  Assistance  for  School 
Construction  in  Areas  Affected  by 
Federal  Activities. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 

Responses:  38. 

Burden  Hours:  380. 

Recordkeeping  Burden: 

Recordkeepers:  25. 

Burden  Hours:  625. 

Abstract:  To  provide  assistance  for 
construction  of  vugently  needed 
minimum  elementary  and  secondary 
school  facilities  in  areas  effected  by 
Federal  activities.  Preapplication 
forms  are  available  from  each  State 
Education  Agency. 

Type  of  Review:  Reinstatement. 

Title:  Application  for  assistance  of  State 
educational  agencies  under  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act,  Title  VII,  Subtitle  B, 
Section  721,  722,  723. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 

Responses:  53. 

Burden  Hours:  1060. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  The  application  is  required  by 
the  statute.  Fimds  are  used  by  the 
state  to  establish  an  Office  of 
Coordinator  of  Education  for 
homeless  children  and  youth  and  to 
develop  a  state  plan  which  offers 
these  homeless  students  the  same 
educational  opportimities  as  those 
offered  to  regular  students. 

Type  of  Review:  Revision. 

Title:  Status  Report  on  Homeless 
Children  and  Youth  from  State 
Educational  Agencies  under  the 
Stewart  B.  McWnney  Homeless 
Assistance  Act. 

Frequency:  Biennially. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 

Responses:  53. 

Burden  Hours:  4240. 

Recordkeeping  Burden: 

Recordkeepers:  53. 

Burden  Hours:  265. 

Abstract:  State  Educational  Agencies 
will  submit  information  to  the 
Department  regarding  numbers  and 
locations  of  homeless  children  and 
youth,  problems  relating  to  the  access 
of  free  appropriate  public  education, 
and  the  difficulties  in  identifying 
their  special  needs.  The  Department 
will  use  this  information  to  report  to 
Congress. 


OfiBce  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Application  for  Grants  under 
Student  Literacy  Corps  and  Student 
Mentoring  Programs. 

Frequency:  Annually. 

Affected  Public:  Non-profit  institutions. 
Reporting  Burden: 

Responses:  200. 

Burden  Hours:  3200. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  The  application  is  essential  to 
conduct  the  competition  among 
eligible  institutions  of  hi^er 
education  for  the  Student  Literacy 
Corps  and  Student  Mentoring  Corps 
Programs. 

(FR  Doc.  92-29659  Filed  12-7-92;  8:45  am] 
BILUNO  CODE  4000-01-M 


Bilingual  Education:  State  Educational 
Agency  Program 

ACTION:  Notice  of  Submission  of  Annual 
Data  Collection  Reports. 

SUMMARY:  The  Department  has  revised 
the  data  collection  requirements  for 
grantees  under  the  Bilingual  Education: 
State  Educational  Agency  (SEA) 

Program  by  requiring  grantees  to  submit 
their  annual  data  collection  reports  as  a 
part  of  their  applications  for  new  and 
continuation  grants.  Grantees  must 
submit  the  data  and  information  for 
fiscal  year  (FY)  1992  as  a  part  of  their 
FY  1993  new  and  continuation  grant 
applications.  These  applications  must 
be  transmitted  to  the  Etepartment  on  or 
before  January  22, 1993. 

SUPPLEMENTARY  INFORMATION:  The  SEA 
program  regulations  in  34  CFR  548.10 
require  grantees  under  this  program  to 
submit  to  the  Department  Statewide 
data  and  information  on  limited  English 
proficient  persons  and  the  educational 
services  provided  or  available  to  those 
persons. 

In  the  past  the  Department  has 
required  grantees  to  submit  both  an 
annual  data  collection  report  and  an 
annual  grant  application.  To  ease  the 
administrative  burden  on  grantees,  the 
Department  has  combined  the  data 
collection  report  and  the  annual  grant 
application  into  a  single  package. 
Be^nning  in  FY  1993,  grantees  will 
have  to  make  only  one  annual 
submission  under  this  program. 

Grantees  shall  meet  the  data 
collection  reporting  requirements  by 
completing  the  form  entitled  "Survey  of 
States’  Limited  English  Proficient 
Persons  and  Available  Educational 
Services.”  This  form  is  a  part  of  the 


application  package,  as  approved  by  the 
Office  of  Management  and  Budget  imder 
control  number  1885-0508,  that  will  be 
used  beginning  with  the  FY  1993  grant 


published  in  the  Federal  Register  (57 
FR  43498)  a  notice  inviting  applications 
for  new  awards  for  FY  1993  under  many 
of  the  Department’s  direct  grant  and 
fellowship  programs,  including  the 
Bilingual  Education:  State  Educational 
Agency  Program.  The  deadline  date  for 
siiomission  of  applications  for  both  new 
and  continuation  awards  under  the  SEA 
program  is  January  22, 1993.  All 
applications,  including  the  survey 
forms,  are  to  be  transmitted  to  the 
Department’s  Application  Control 
Center. 

FOR  FURTHER  INFORMATION  CONTACT: 

Luis  A.  Catarineau,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  5086,  Switzer  Building, 
Washington,  DC  20202-6641. 
Telephone:  (202)  205-9907.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
1-800-877-8339  (in  the  Washington, 

E)C  202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

Program  Authority:  20  U.S.C.  3302. 

Dated:  November  24, 1992. 

Maria  Hernandez  Ferrier, 

Director.  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 

[FR  Doc.  92-29658  Filed  12-7-92;  8:45  am) 
HUINO  CODE  400(M)1-M 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Notice  of  Hearing  and  Opportunity  for 
Public  Review  and  Comment; 
Proposed  Acquisition  of  Firm  Energy 
From  Tenaska  Washington  11, 
Generation  Competitive  Acquisition 

AGENCY:  Bonneville  Power 
Administration  (BPA),  DOE. 

ACTION:  Notice,  request  for  comments. 
BPA  File  No.:  TEN-6(c).  All  comments 
and  documents  submitted  as  part  of  the 
official  record  compiled  in  the  process 
should  contain  the  file  number 
designation. 

SUMMARY:  Notice  is  given  of  a  project 
specific  section  6(c)  hearing  on  BPA’s 
proposal  to  acquire  240  average 
megawatts  (aMW)  of  firm  power  from 
the  Tenaska  Washington  n  generation 
project.  This  project,  located  in  the 
Frederickson  Industrial  Area  in  the 
State  of  Washington,  was  proposed  by 
Tenaska  Power  Partners  in  response  to 
BPA’s  Request  for  Proposals: 
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Competitive  Acquisition  of  Firm 
Electric  Energy  Qanuary  1991). 

Section  6((^  of  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  of  1980  (Northwest 
Power  Act),  16  U.S.C.  839d(c),  requires 
BPA  to  hold  a  hearing  on  proposals  to, 
inter  alia,  acquire  a  major  resource  or 
pay  preconstruction  and  investigation 
expenses  of  the  sponsors  of  a  major 
resource.  The  Administrator  is  required, 
on  the  basis  of  the  hearing,  to  determine 
whether  each  proposal  is  consistent 
with  the  1991  Northwest  Conservation 
and  Electric  Power  Plan  (Plan)  of  the 
Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 
(Council).  16  U.S.C.  839d(c)(l)(D)(i). 

Responsible  Official:  John  L.  Elizalde, 
Director,  Division  of  Resource 
Management,  is  the  official  responsible 
for  the  Section  6(c)  hearing  on  the 
proposal  to  acquire  up  to  240  aMW  of 
firm  energy  from  the  Te'naska 
Washington  II  generation  project. 

DATES:  A  description  of  BPA’s 
Generation  Competitive  Acquisition 
Program  and  supporting  documentation 
is  available  at  this  time  from  BPA’s 
Public  Information  Center,  905  NE  11th 
Avenue,  Portland,  Oregon  97232-4189, 
telephone  number  503-230-3478. 

Persons  wishing  to  become  a  formal 
“party”  to  this  hearing  must  notify  BPA 
in  writing  of  their  intention  to  do  so  in 
accordance  with  the  requirements 
contained  in  this  notice.  The  written 
petitions  to  intervene  must  be  received 
by  January  28, 1993,  and  should  be 
addressed  to  Hearing  Officer — ^APG, 
TEN-6(c),  Bonneville  Power 
Administration,  P.O.  Box  3621, 

Portland,  Oregon  97208-3621.  In 
addition,  a  copy  of  the  intervention 
must  be  served  on  BPA’s  Office  of 
General  Counsel — ^APG,  do  Paul 
Majkut,  P,0.  Box  3621,  Portland,  Oregon 
97208-3621.  Petitions  to  intervene  can 
be  mailed  to  the  above  address,  hand 
delivered  to  the  Office  of  General 
Counsel,  Bonneville  Power 
Administration,  905  NE  11th  Avenue, 
Portland,  Oregon,  or  faxed  to  the  Office 
of  General  Counsel,  Bonneville  Power 
Administration,  503-230-7405, 

Persons  need  not  petition  for  party 
status  or  attend  the  hearings  in  order  to 
have  their  views  included  in  the  record. 
Persons  who  are  not  parties  may  submit 
oral  and  written  comments  to  the  BPA 
Public  Involvement  Office  through 
March  25, 1993. 

The  prehearing  will  commence  at  1 
p.m.  on  February  2, 1993,  before  the 
Hearing  Officer  in  room  106,  BoimeVille 
Power  Administration,  905  NE  11th 
Avenue,  Portland,  Oregon  97232. 
Registration  for  the  prehearing 
conference  will  begin  at  12  30  p.m. 


The  hearing  will  commence  at  10  a.m. 
On  April  7, 1993,  at  the  Oregon 
Convention  Center,  777  NE.  Martin 
Luther  King  Jr.  Boulevard,  Portland, 
Oregon  97232. 

At  the  prehearing  conference,  the 
Hearing  Officer  will  act  on  all 
intervention  petitions,  rule  on  any 
motions,  adopt  additional  special 
procedures,  develop  a  service  list  for 
this  procedure,  establish  the  hearing 
schedule  and  consolidate  parties  with 
similar  interests  for  purposes  of 
expediting  cross-examination  and  filing 
jointly  sponsored  testimony  and  briefs. 
Other  issues  that  may  be  discussed  at 
the  prehearing  conference  include 
discovery,  need  for  clarification 
sessions,  scope  of  cross-examination 
and  other  pertinent  matters.  Notice  of 
the  procedural  schedule,  the  service  list 
and  any  other  orders  issued  by  the 
Hearing  Officer  at  the  prehearing 
conference  will  be  mailed  to  all  parties 
of  record.  Objections  to  orders  made  by 
the  Hearing  Officer  at  the  prehearing 
conference  must  be  made  in  person  or 
through  a  representative  at  the 
prehearing  conference. 

’  Pursuant  to  section  1(c)  of  the  hearing 
procedures,  BPA  waives  the 
requirement  in  section  5(d)  of  the 
Section  6(c)  Hearing  Procedures  that  an 
opposition  to  an  intervention  petition  be 
fil^  and  served  at  least  24  hours  before 
the  prehearing  conference.  Any 
opposition  to  an  intervention  petition 
may  instead  be  made  at  the  prehearing 
conference.  Any  party,  including  BPA, 
may  oppose  a  petition  to  intervene. 

The  Administrator’s  Record  of 
Decision  on  the  proposal  will  be 
completed  by  May  28, 1993.  The 
Hearing  Officer  will  establish  the 
hearing  schedule  so  as  to  enable  the 
Administrator  to  meet  this  date.  The 
following  proposed  schedule  is 
provided  for  informational  purposes,  A 
final  schedule  will  be  established  by  the 
Hearing  Officer  at  the  prehearing 
conference. 

February  2, 1993 — ^Prehearing  Conference  to 
set  schedule  and  act  on  petitions  to 
intervene. 

February  9, 1993 — ^BPA  files  direct  case. 
March  10, 1993 — Parties  file  direct  case. 
March  25, 1993 — Participants’  written 
conunents  due. 

March  30, 1993 — All  litigants  file  rebuttal 
testimony. 

April  7, 1993 — Cross-Examination. 

April  28, 1993 — Draft  Record  of  Decision 
issued. 

May  10, 1993 — Oral  Argument  of  Briefs  on 
Exceptions. 

May  28, 1993 — Final  Record  of  Decision 
issued  and  transmitted  to  the  Council. 

The  hearing  will  be  conducted 
pursuant  to  the  Section  6(c)  Hearings 


Procedures  adopted  by  the 
Administrator  on  November  12, 1986. 

51  FR  42,902  (1986). 

ADDRESSES:  Written  comments  should 
be  submitted  to  the  Public  Involvement 
Manager — ALP,  Bonneville  Power 
Administration,  P.O.  Box  12999, 
Portland,  Oregon  97212.  Comments 
should  be  submitted  to  the  Public 
Involvement  Office  at  the  following 
telephone  numbers,  1-800-622-4519 
toll  free  nationwide,  or  503-230-3478 
in  Portland,  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Julie  Pipher,  BPA  Public  Involvement 
Office — ALP,  P.O.  Box  12999,  Portland, 
Oregon  97212,  503-230-5039. 

Telephone  numbers,  voice/TTY,  for  the 
Public  Involvement  Office  are  503-230- 
3478  in  Portland,  or  toll-free  800-622- 
4519. 

Information  may  also  be  obtained 
fi-om: 

Mr.  George  E.  Bell,  Lower  Columbia  Area 
Manager,  1500 1^.  Irving  Street,  room  243, 
Portland,  Oregon  97208,  503-230-4551. 

Mr.  Robert  Lafiel,  Eugene  District  Manager, 
Federal  Building,  room  206,  211  East 
Seventh  Street,  Eugene,  Oregon  97410, 
503-465-6952. 

Mr.  Wayne  R.  Lee,  Upper  Columbia  Area 
Manager,  room  561  U.S.  Court  House,  920 
W.  Riverside  Avenue,  Spokane, 

Washington  99201,  509-353-2518. 

Ms.  Carol  S.  Fleischman,  Spokane  District 
Manager,  room  112  U.S.  Court  House,  920 
W.  Riverside  Avenue,  Spokane, 
Washington  99201,  509-353-3279. 

Mr.  George  E.  Eskridge,  Montana  District 
Manager,  800  Kensington,  Missoula, 
Montana  59801, 406-329-3060. 

Mr.  Ronald  K.  Rodewald,  Wenatchee  District 
Manager,  301  Yakima  Street,  room  307, 
Wenatchee,  Washington  99807,  509-662- 
4377. 

Mr.  Terence  G.  Esvelt,  Puget  Sound  Area 
Manager,  210  Queen  Avenue  North,  suite 
400,  battle,  Washington  98109,  206-553- 
4130. 

Mr.  Thomas  Wagenhofier,  Snake  River  Area 
Manager,  West  101  Poplar,  Walla  Walla, 
Washington  99362,  508-522-6226. 

Mr.  Jim  Normandeau,  Boise  District  Manager, 
Federal  Building,  304  North  Eighth  Street, 
room  450,  Boise,  Idaho  83702,  208-334- 
9137. 

Ms.  C.  Qark  Leone,  Idaho  Falls  District 
Manager,  1527  Hollipark  Drive,  Idaho 
Falls,  Idaho  83401,  208-523-2706. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

BPA  is  a  Federal  power  marketing 
agency  with  statutory  responsibilities  to 
supply  electrical  power  to  its  utility, 
industrial,  and  other  customers  in  the 
Pacific  Northwest.  Section  6(a)(2)  of  the 
Northwest  Power  Act,  16  U.S.C. 
839d(a)(2),  directs  the  Administrator  to 
acquire  sufficient  resources,  in  addition 
to  conservation  and  renewable 
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resources,  to  meet  contractual 
obligations.  According  to  BPA’s  current 
load/resource  balance  study,  the 
demand  for  energy  now  exceeds  supply 
by  about  400  aMW.  By  the  year  2000, 
BPA’s  current  load/resource  balance 
study  projects  an  energy  deficit  of  1,500 
to  2,600  aMW.  Section  6(i),  16  U.S.C. 
839d(i)  directs  the  Administrator  to 
structure  acquisition  contracts  with 
terms  and  conditions  that  will  ensiue 
“timely  construction,  scheduling, 
completion  and  operation  of  resources”. 

The  1990  Resource  Program 
recommended  that  BPA  develop  and 
implement  an  all-source  competitive 
acquisition  pilot  program.  The  primary 
objective  of  the  pilot  program  was  to 
provide  BPA  with  the  ability  to 
systematically  solicit,  evaluate,  and 
select  cost-effective  resource  proposals  ' 
that  are  offered  for  purchase.  A 
secondary  objective  was  for  BPA  to 
assess  the  benefits  and  costs  of  using  a 
competitive  process  for  developing  cost- 
effective  new  energy  supplies. 

BPA  issued  a  January  1991  Request 
for  Proposals  for  as  much  as  300  aMW 
of  firm  energy.  By  the  Jime  18, 1991,  the 
closing  date  of  the  solicitation.  BPA 
received  103  resource  proposals 
totalling  5,209  aMW  of  generation  and 
116  aMW  of  conservation.  Through  an 
analysis  of  system  cost,  project  viability 
and  non-price  environmental  factors, 
BPA  selected  17  conservation  and  10 
generation  projects  for  further 
consideration  and  review  with  a  view 
towards  satisfying  the  300  aMW  target. 

Section  6(c)  of  the  Northwest  Power 
Act  requires  the  Administrator  to 
conduct  a  public  hearing  on  any  BPA 
proposal  to,  Inter  alia,  acquire  a  major 
resource,  or  pay  preconstruction  and 
investigation  costs  to  a  sponsor  of  major 
resources.  16  U.S.C  839d(c)(l). 
Following  completion  of  the  hearing, 
the  Administrator  must  make  a  written 
determination  whether  the  proposed 
actions  are  consistent  with  the  Council’s 
1991  Plan.  16  U.S.C.  839d(c)(l)(D)(i).  A 
major  resource  is  a  resource  having  a 
planned  capabiUty  greater  than  50 
aMW,  and  which  BPA  acqmres  for  a 
period  of  more  than  5  years.  16  U.S.C 
839a(12).  The  Northwest  Power  Act  also 
.  permits  the  Council  to  subsequently 
determine  whether  the  proposed  actions 
are  consistent  with  the  Council’s  1991 
Plan.  16  U.S.C.  839d(c)(2).  If  either  the 
Administrator  or  the  Council 
determines  that  the  proposal  is 
inconsistent  with  the  Plan,  BPA  can 
proceed  with  the  proposal  only  after 
receiving  expenditure  authorization 
from  Congress.  16  U.S.C.  839d(c)(3). 


n.  Relevant  Statutory  Provisions 

Bonneville  Project  Act,  16  U.S.C  832 
et  seq.i  Federal  Columbia  River 
Transmission  System  Act,  16  U.S.C  838 
et  seq.;  Northwest  Power  Act,  16  U.S.C. 
839  et  seq. 

m.  Procedures  Governing  Section  6(c) 
Hearings 

Section  6(c)  Hearings  Procedures  were 
adopted  by  the  Administrator  on 
November  12, 1986.  51  FR  42,902 
(1986).  The  procedures  are  available 
upon  request  from  the  BPA  Public 
Reference  Room. 

The  6(c)  Hearing  Procedures  provide, 
among  other  things,  for  publication  of  a 
notice  of  the  proposed  major  resource 
action  in  the  Federal  Regiker,  a 
prehearing  conference,  a  hearing, 
receipt  of  written  or  oral  comments, 
compilation  of  a  hearing  record, 
preparation  of  a  Record  of  Decision, 
which  includes  the  Administrator’s 
determination  regarding  consistency, 
and  the  transmittal  of  the  Record  of 
Decision  to  the  Coimdl. 

The  hearings  procedures  provide  that 
the  Administrator  may  approximate  the 
amount  of  time  available  to  the  hearing 
officer  to  conduct  the  hearing,  compile 
the  hearing  record,  and  permit  the 
Administrator  to  prepare  and  complete 
his  Record  of  Decision  for  transmittal  to 
the  Council. 

The  prefiled  testimony  of  BPA 
witnesses  will  be  available  on  February 
9, 1992.  A  copy  of  the  testimony  will  be 
given  to  persons  who  may  be  requesting 
party  status.  During  the  6(c)  proceeding, 
copies  of  testimony,  exhibits,  studies, 
qualifications,  attadiments,  and  other 
relevant  documents  will  be  available  to 
any  interested  person  for  review  in  the 
Public  Information  Center,  905  NE  11th 
Avenue,  Portland,  Oregon  97232-4189. 
The  telephone  number  for  the  Public 
Information  Center  is  503-230-3478. 

'The  Section  6(c)  Hearing  Procedures 
distinguish  between  “participants”  and 
“parties.”  Those  persons  who  wish  to  be 
“participants”  in  the  hearing  need  only 
to  submit  Mnitten  comments  to  the  BPA 
Public  Involvement  Office.  Participants’ 
comments  will  become  a  part  of  the 
hearing  record  and  their  issues 
addressed  in  the  Record  of  Decision  if 
received  by  March  25, 1993. 

Participants  are  not  entitled  to  cross- 
examine  parties’  witnesses,  seek 
discovery,  serve  or  be  served  with 
documents,  and  are  not  subject  to  the 
same  procedural  requirements  as 
parties. 

Persons  who  wish  to  be  "parties”  to 
the  6(c)  hearing  must  file  a  written 
petition  to  intervene,  explaining  their 
interests  in  sufficient  detail  to  permit 


the  hearing  officer  to  determine  whether 
they  have  a  relevant  interest  in  the 
heming.  Tenaska  Power  Partners  or  the 
Council  may  intervene  and  gain  party 
status  upon  request.  All  petitions  must 
specify  the  person’s  interests  in  the 
outcome  of  the  hearing. 

Parties  are  subject  to  all  procedural 
requirements  contained  in  these  hearing 
procedures  and  are  entitled  to  service  of 
documents  from  all  parties.  Parties  also 
may  be  cross-examined  and  are  required 
to  serve  documents  on  the  other  parties. 
The  Hearing  Officer  may  allow  BPA  and 
the  parties  to  engage  in  discovery 
subject  to  the  time  available  for  the 
hearing. 

In  oraer  to  facilitate  and  discovery, 
the  Hearing  Officer  may  order  BPA,  the 
parties,  or  ^th,  to  make  witnesses 
available  for  cleuifying  sessions.  'The 
Hearing  Officer  may  kihedule  cross- 
examination  as  appropriate.  The 
Hearing  Officer  is  encouraged  to  allow 
filing  of  surrebuttal  testimony,  which 
may  be  filed  in  lieu  of  cross- 
examination.  At  the  close  of  cross- 
examination,  parties  may  have  the 
opportunity  to  file  briefs.  Oral  argument 
will  not  be  heard,  unless  all  parties 
agree  to  substitute  oral  argument  for  a 
brief  on  exceptions. 

The  hearing  record  will  include, 
among  other  things,  transcripts  of  the 
hearing,  testimony  and  exhibits,  all 
comments  submitted  to  BPA,  briefs  and 
pleadings,  and  any  other  materials  and 
information  submitted  by  BPA.  The 
Hearing  Officer  will  certify  the  record. 
From  this  record,  the  Administrator  will 
prepare  a  Record  of  Decision  which  will 
identify  and  resolve  each  relevant  major 
issue  presented  by  BPA,  parties,  or 
participants  in  the  hearing  process.  The 
Record  of  Decision  will  set  forth  the 
Administrator’s  decision  on  each  of 
these  issues. 

Upon  completion  of  the  Record  of 
Decision,  the  Administrator  will 
promptly  provide  a  copy  of  the  Record 
of  Decision  to  the  Council.  The 
Administrator  will  also  promptly  serve 
copies  of  the  Record  of  Decision  to  all 
parties  to  the  proceeding.  Copies  will 
also  be  available  to  the  participants 
upon  request  to  BPA’s  l^blic 
Involvement  Office. 

IV.  Proposed  MajOT  Resource  Actions 

BPA  is  proposing  to  acquire  240  aMW 
of  firm  energy  from  Tenaska 
Washington  B  under  the  Generation 
Competitive  Acouisition  Program. 

In  the  materials  included  the 
program’s  solicitation,  BPA  stated  that 
no  portion  of  a  proposed  resource 
resulting  from  the  selection  process 
would  be  offered  to  regional  utilities  for 
ownership,  participation,  or 
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sponsorship  because  this  offer  could 
unreasonably  delay  or  complicate  the 
acquisition.  Tenaska  Washington  II  is 
the  only  major  resource  proposed  for 
acquisition.  BPA  is  also  proposing  to 
pay  certain  costs  to  Tenaska  in  event 
that,  despite  good  faith  efforts  by  both 
parties,  BPA  does  not  acquire  or 
Tenaska  is  unable  to  construct  the 
resource. 

BPA  and  Tenaska  Power  Partners 
have  executed  a  letter  of  intent  for  the 
firm  energy  from  Tenaska  Washington  U 
and  agreed  to  an  initial  contract  which 
would  run  for*20  years.  The  levelized 
cost  to  BPA  of  power  from  this  project 
over  this  period  would  be  3  cents  per 
kilowatt  hour  (1990  dollars).  BPA  has  an 
option  to  renew  the  contract  for  an 
additional  15  years. 

Tenaska  Power  Partners  is  proposing 
to  construct  a  combustion  turbine  that 
would  be  operated  as  a  combined  cycle 
system.  Tenaska  Power  Partners  is 
proposed  to  locate  this  project  in  the 
Frederickson  Industrial  Area  in  the 
State  of  Washington.  The  primary  fuel 
for  this  project  would  be  natural  gas, 
which  would  be  delivered  over  an 
existing  pipeline  adjacent  to  the  project 
and  connected  to  the  facility  by  a  short 
feeder  pipe  or  stub.  The  back-up  fuel 
would  be  oil,  which  would  be  stored  on 
site.  Tenaska  is  currently  in  the  process 
of  securing  the  necessary  permits  and 
licenses  for  this  project.  Commercial 
operation  could  begin  as  early  as  the 
summer  of  1996. 

The  Administrator’s  primary 
determinations  in  the  Record  of 
Decision  shall  be  limited  to  the 
following.  The  Administrator  shall 
determine  whether  the  proposal  to 
acquire  up  to  240  aMW  of  firm  energy 
from  Tenaska  Washington  II,  a  project 
proposed  by  Tenaska  Power  Partners,  is 
consistent  with  the  Council’s  1991  Plan 
and  satishes  any  other  appropriate 
requirements  of  section  6  of  the 
Northwest  Power  Act.  The  system  cost 
analysis  addressing  consistency  with 
the  Council’s  Plan  shall  be  based  on  life- 
cycle  costs  using  levelized  net  present 
values.  Since  the  determination  shall  be 
based  on  life-cycle  costs,  annual  or  . 
yearly  costs  shall  be  excluded  from  the 
scope  of  this  proceeding. 

Issued  in  Portland,  Oregon,  on  November 
25, 1992. 

Randall  W.  Hardy, 

Administrator. 

IFR  Doc.  92-29746  Filed  12-7-92;  8:45  am) 
BILUNC  CODE  6450-01-M 


Office  of  Fossil  Energy 

[FE  Docket  No.  92-147-NQ] 

Hotward  Energy  Co.,  Inc.;  Order 
Granting  Blanket  Authorization  To 
Import  and  Export  Natural  Gas  From 
and  To  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 


SUMMARY:  'The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Howard  Energy  Co.,  Inc.,  blemket 
authorization  to  import  up  to  36  Bcf  of 
natural  gas  from  Canada  and  export  up 
to  36  Bcf  of  natural  gas  to  Canada  over 
a  two-year  term  beginning  on  the  date 
of  the  first  import  or  export. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-05G, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  November  30, 
1992. 

Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  92-29745  Filed  12-7-92;  8:45  am) 
BILUNC  CODE  648fr-01-« 


[FE  Docket  No.  92-138-NQ] 

JMC  Fuel  Services,  Inc.;  Order 
Granting  Blanket  Authorization  to 
Export  Natural  Gas  to  Canada 

AGENCY:  Office  of  Fossil  Energy,  EKDE. 
ACTION:  Notice  of  order. 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  JMC 
Fuel  Services,  Inc.  a  blanket 
authorization  to  export  up  to  12  Bcf  of 
natural  gas  to  Canada  over  a  two-year 
period  loginning  on  the  date  of  first 
delivery  after  November  30,1992,  the 
date  its  current  authorization  expires. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


Issued  in  Washington,  DC,  December  1, 
1992. 

Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Proems,  Office  of  Fossil  Energy. 

IFR  Doc.  92-29744  Filed  12-7-92;  8:45  am) 
BH.UNO  CODE  S4S(M>1-M 


[FE  Docket  No.  92-66-NG] 

SIthe/Independence  Power  Partners, 
LP.;  Order  Granting  Long*Term 
Authorization  To  Export  and  Import 
Natural  Gas  To  and  From  Cana^ 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Sithe/lndependence  Power  Partners, 

L.P.  (Sithe)  a  long-term  authorization  to 
export  to  Canada  and  import  back  to  the 
United  States  up  to  190,000  Mcf  per  day 
domestic  natural  gas  over  a  20-year  and 
5-month  period  begining  no  later  than 
August  1, 1995. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  December  1, 
1992. 

Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 

[FR  Doc.  92-28743  Filed  12-7-92;  8:45  am) 
BILUNG  CODE  MS0-01-M 


[FE  Docket  No.  92-1 31 -NG] 

Southern  California  Edison  Co.;  Order 
Granting  Long-Term  Authorization  To 
Import  Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Southern  California  Edison  Company  a 
long-term  authorization  to  import  up  tc 
224,400  Mcf  natural  gas  from  Canada 
over  a  15-year  term  beginning  on  the 
later  of  November  1, 1993,  or  the  date 
that  all  necessary  firm  transportation  is 
available. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
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Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  December  1, 
1992. 

Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 

IFR  Doc.  92-29742  Filed  12-7-92;  8:45  ami 
BHXmO  CODE  t460-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4543-11 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reductibn  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  January  7, 1993. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THIS  ICR,  CONTACT:  Sandy  Farmer  at  EPA. 
(202)  260-2740. 

SUPPLEMENTARY  MFORMATION: 

Office  of  Air  and  Radiation 

Title:  Radionuclide  Information 
Collection  from  Federal  Facilities 
Licensed  by  the  Nuclear  Regulatory 
Commission  (EPA  ICR  No.  1100.07). 
Abstract:  Recently  the  Agency  made 
effective  National  Emission  Standards 
for  Hazardous  Pollutants  (NESHAP)  for 
radionuclide  emissions  from  facilities 
licensed  by  the  Nuclear  Regulatory 
Commission.  At  the  time  of 
promulgation,  December  15, 1989,  (54 
FR  51653)  did  not  grant  approval 
for  the  recordkeeping  and  reporting 
requirements.  In  addition  the  rule  was 
stayed. 

The  stay  expired  for  this  category  of 
facilities  on  November  16, 1992  and  the 
Agency  is  now  seeking  approval  for 
these  requirements.  The  requirements 
for  the  annual  report  and  recordkeeping 
are  contained  in  40  CFR  61.104  and  40 
CFR  61.105  respectively.  They  include 
facility  identification  and  location;  a 
listing  of  radioactive  materials  and  a 
description  of  the  processing  which  the 


materials  undergo;  a  listing  of  points 
where  radioactive  materials  are  released 
to  the  atmosphere;  a  description  of 
emission  controls  at  each  point  of 
release;  the  distance  to  the  nearest 
school,  residence,  business  or  office  and 
nearest  farm  producing  vegetables,  milk 
and  meat;  descriptions  of  the  released 
radionuclides  and  methods  for 
determining  releases;  stack,  building 
and  user-supplied  input  parameters  and 
a  description  of  construction  and 
modifications.  The  Agency  will  use  this 
information  for  compliance 
determination. 

Burden  Statement:  The  public 
reporting  burden  for  this  amendment  to 
the  approved  collection  of  information 
is  estimated  to  average  23  hours  per 
response,  including  time  for  reviewing 
instructions,  conducting  tests,  searching 
existing  data  sources,  gathering  and 
mainttuning  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  Facilities  licensed  by 
the  Nuclear  Regulatory  Commission  to 
use  or  handle  radioactive  materials 
Estimated  Number  of  Respondents: 
6000. 

Estimated  Total  Annual  Burden  on  all 
Respondents:  201,648. 

Frequency  of  Collection:  Annually. 
Send  comments  regarding  the  burden 
estimate,  ot  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street, 

SW.,  Washington,  DC;  20460. 
and 

Chris  Wolz,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW..Washington,  DC.  20530. 

Dated:  November  30, 1992. 

Paul  Lapaley, 

Director.  Regulatory  Management  Division. 
(FR  Doc  92-29760  Filed  12-7-92;  8:45  am) 
BIUJNQ  CODE  KM-SO-F 


[FRL-4543-3] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annmmces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 


(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  January  7, 1993. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THIS  ICR,  CONTACT:  Sandy  Farmer  at  EPA, 
(202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Part  B  Permit  Application, 

Permit  Modifications,  and  Special 
Permits  (ICR  No.  1573-02;  OMB  No. 
2050-0009).  This  is  a  renewal  of  a 
currently  approved  ICR. 

Abstract:  This  ICR  is  a  comprehensive 
presentation  of  the  information 
collection  activities  for  owners  and 
operators  of  hazardous  waste  treatment, 
storage,  and  disposal  facilities  (TSDFs) 
submitting  applications  for  a  Part  B 
permit  or  permit  modification,  as 
provided  in  40  CFR  Parts  264  and  270, 
and  details  the  requirements  for: 
demonstrations  and  exemptions  from 
permit  requirements,  the  Part  B  permit 
application,  and  permit  modifications 
and  special  permits. 

Applicants  must  respond  to  a  variety 
of  general  reporting  and  recordkeeping 
requirements,  including  record 
retention,  notice  of  changes,  notice  of 
health  threat,  etc.  EPA  will  use  this 
information  to  (1)  issue  permits,  (2) 
substantiate  information  that  has  been 
submitted  in  the  permit,  (3)  assure  that 
facilities  are  in  compliance  with  the 
conditions  of  their  permits,  and  (4) 
identify  instances  where  permits  need 
to  be  revised  to  accommodate  new 
situations. 

Burden  Statement:  The  public 
reporting  and  recordkeeping  burden  for 
this  collection  is  estimated  to  average 
183  hours  per  response  and  includes  all 
aspects  of  the  information  collection, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Respondents:  Owners  and  operators 
of  hazardous  waste  TSDFs. 

Estimated  Number  of  Respondents: 
982. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  179,861  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burdcm,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 
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Branch  (PM-223Y),  401  M  Street. 

SW., Washington,  I)C,  20460. 
and 

Jonathan  Gledhill,  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  Street,  NW.,Washington,  DC, 
20503. 

Dated;  December  2, 1992. 

Paul  Lapsley,  ^ 

Director,  Regulatory  Management  Division. 
IFR  Doc.  92-29761  Filed  12-7-92;  8:45  ami 
BiLUNG  CODE  6S«0-6I>-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  27, 1992. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  0MB  for-teview  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  fi-om  the  Commission’s  copy 
contractor.  Downtown  Copy  Center, 

1990  M  Street,  NW.,  suite  640, 
Washington,  DC  20036,  (202)  452-1422. 
For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-7513.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-4814. 

OMB  Number:  3060-0280 
Title:  Section  90.633(f)&(g), 

Conventional  systems  loading 
requiremCTits  (wide  area  systems) 
Action:  Extension  of  currently  approved 
collection 

Respondents:  State  or  local 
governments,  non-profit  institutions, 
and  business  or  other  for-profit 
Frequency  of  Response:  On  occasion 
reporting  « 

Estimated  Annual  Burden:  15 
responses;  1  hour  average  burden  per 
response;  15  hours  total  annual 
burden 

Needs  and  Uses:  800  and  900  MHz  radio 
systems  are  ntumally  licensed  to 
cover  a  confined  area  of  operation. 
These  rule  sections,  however,  provide 
applicants  who  need  specially 
configured  wide  area  ot  ribbon 
s}rstems  the  opportunity  to  request 
authorization  for  such  systems  upon  a 
showing  of  need.  The  information  is 
used  by  FCC  personnel  to  determine 


if  such  systems  should  be  authorized. 
Since  the  frequencies  are  reused  by 
other  licensees.  Commission 
responsibility  for  maintaining 
spectrum  efficiency  necessitates  this 
determination. 

OMB  Number:  3060-0307 
Title:  Section  90.629(a),  Extended 
implementation  schedule 
Action:  Extension  of  currently  approved 
collection 

Respondents:  State  or  local 
governments,  non-profit  institutions, 
and  business  or  other  for-profit 
(including  small  businesses) 

Frequency  of  Response:  On  occasion 
reporting 

Estimated  Annual  Burden:  50 
responses;  1  hour  average  burden  per 
response;  50  hours  total  annual 
burden 

Needs  and  Uses:  Applicants  requesting 
frequencies  in  the  Public  Safety, 
Industrial/Land  Transportation, 
Business,  and  General  Categories  for 
either  trunked  at  conventional 
operations  may  be  authorized  a  period 
of  up  to  three  (3)  years  for  placing  a 
station  in  operation  in  accordance 
with  the  following  provision:  The 
applicant  submits  justification  for  an 
extended  implementation  period.  The 
justification  must  include  the 
implementation  schedule  (with 
milestones)  for  the  construction  and 
the  loading  of  the  facility  (e.g., 
construction  of  base  stations  and  for 
placing  mobiles  in  service)  and  must 
show  certain  parameters  outlined  in 
this  rule  section.  This  rule  section 
provides  flexibility  to  those  entities 
needing  longer  implementation 
periods  due  to  multi-year  funding 
cycles,  system  size  or  complexity. 
Commission  licensing  personnel  use 
the  information  to  determine  if  the 
grant  of  an  extended  implementation 
schedule  is  warranted. 

OMB  Number:  3060-0290 
Tiffe.- Section  90.517,  Developmental 
Operation — Report  of  Operation 
Action:  Extension  of  a  currently 
approved  collection 

Respondents:  State  or  local  governments 
and  businesses  or  other  for-profit 
Frequency  of  Response:  On  occasion 
reporting 

Estimated  Annual  Burden:  100 
responses;  2  hours  average  burden  per 
response;  200  hours  total  annual 
bu^en 

Needs  and  Uses:  Developmental 
authorizations  are  usually  employed 
by  licensees  who  wish  to  test  and 
develop  some  new  use  of 
radiocommunication  facilities.  Each 
such  developmental  licensee  must 
report  upon  tmmination  of 


development,  or  application  for 
license  renewal,  specific  information 

,  evaluating  the  usefulness  of  previous 
or  desired  continued  operation  of 
such  a  system.  The  information  is 
used  by  Licensing  Division  personnel 
to  evaluate  the  need  for  renewal  of  the 
applicant’s  authorization.  This 
information  is  also  used  by  policy¬ 
making  personnel  to  decide  the 
desirability  of  instituting  rulemaking 
proceedings  involving  new 
technologies  or  new  uses  of  the  radio 
spectrum. 

OMB  Number:  3060-0273 

Title:  Section  94.43,  Procedure  for 
Obtaining  Special  Temporary 
Authority 

Action:  Extension  of  a  currently 
approved  collection 

Respondents:  State  or  local 
governments,  non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses) 

Frequency  of  Response:  On  occasion 
reporting 

Estimated  Annual  Burden:  125 
responses;  1  horn  average  burden  per 
response;  125  hours  total  annual 
burden 

Needs  and  Uses:  Under  certain 
circumstances  specified  in  47  CFR 
94.43,  the  Commission  will  consider 
granting  a  “Special  Temporary 
Authorization’*  (STA).  An  STA 
permits  an  applicant  to  conduct 
operations  for  up  to  180  days  without 
going  through  the  normal  application 
forms  and  procedures  set  out  in  part 
94.  In  ordOT  to  process  a  STA  request, 
the  FCC  requires  certain  minimum 
information,  including  need  for 
special  action,  type  and  purpose  of 
operation,  station  location,  equipment 
type,  frequencies  and  emissions.  This 
information  is  used  by  FCC  personnel 
to  determine  if  the  grant  of  an  STA  is 
warranted,  and  to  allow  the 
Commission  to  have  certain  minimum 
information  about  the  station’s 
characteristics  should  interference 
problems  arise.  In  the  absence  of  this 
requirement,  applicants  would  be 
unable  to  meet  their  special  and 
emergency  needs  for  communications 
since  they  would  have  to  go  through 
the  full  written  application  process 
specified  by  section  308(b)  of  the 
Communications  Act  of  1934,  as 
amended. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  92-29635  Filed  12-7-92;  8:45  am) 
BILUNG  CODE  <712-41-41 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

agency:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice  of  information  collection 
submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 

Chapter  35),  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
OMB  review  of  the  information 
collection  system  described  below. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Contract  and  Procurement 
Information  Requirements. 

Form  Number:  FDIC  3320/11,  3320/ 

13,  3320/14,  3320/19,  6371/01. 

OMB  Number:  3064-0072. 

Expiration  Date  of  OMB  Clearance: 
January  31, 1993. 

Respondents:  Vendors  and  contractors 
who  wish  to  do  business  with  the  FDIC. 
Frequency  of  Response:  One-time. 
Number  of  Respondents:  3,000. 
Number  of  Responses  Per 
Respondent:  1. 

Total  Annual  Responses:  3,000. 
Average  Number  of  Hours  Per 
Response;  0.75. 

Total  Annual  Burden  Hours:  2,250. 
OMB  Reviewer:  Gary  Waxman,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
3064-0072,  Washington,  DC  20503. 

FDIC  Contact:  Steven  F.  Hanft,  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  room  F-400,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
NW.,  Washington,  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  before 
February  8, 1993. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  below. 
Comments  regarding  the  submission 
should  be  ad^ssed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

SUPPLEMENTARY  MFORMATION: 
Information  is  required  firom  vendors 
and  contractors  who  wish  to  do 
business  with  the  FDIC.  The 
information  is  used  to  evaluate  bids  and 
proposals  from  offerors,  to  award 
contracts,  and  to  make  purchases  of 
goods  and  services  in  support  of  FDIC’s 
mission. 


Dated:  December  2, 1992. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

[FR  Doc.  92-29726  Filed  12-7-92;  8:45  am] 
BlUiNO  CODE  SriS-OI-M 


Notice  Concerning  Issuance  of  Powers 
of  Attorney 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACnON:  Public  notice. 

SUMMARY:  In  order  to  facilitate  the 
discharge  of  its  responsibilities  as  a 
conservator  and  liquidator  of  insured 
depository  institutions,  the  Federal 
Deposit  Insurance  Corporation  (FDIC) 
publishes  the  following  notice.  The 
publication  of  this  notice  is  intended  to 
comply  with  title  16,  section  20  of  the 
Okl^oma  Statutes  (16  O.S.  20)  which, 
in  part,  declares  Federal  agencies  that  ‘ 
publish  notices  in  the  Federal  Register 
concerning  their  promulgation  of 
powers  of  attorney,  to  be  exempt  from 
the  statutory  requirement  of  having  to 
record  such  powers  of  attorney  in  every 
coimty  in  which  the  agencies  wish  to 
efrect  the  conveyance  or  release  of 
interests  in  land. 

Notice 

Pursuant  to  section  11  of  the  Federal 
Deposit  Insurance  (FDI)  Act  (12  U.S.C. 
1821),  as  amended  by  Section  212  of  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989  (FIRREA), 
the  FDIC  is  empowered  to  act  as 
conservator  or  receiver  of  any  state  or 
federally  chartered  depository 
institution  which  it  insures. 
Furthermore,  imder  section  llA  of  the 
FDI  Act  (12  U.S.C.  1821a),  as  enacted 
under  section  215  of  FIR^A,  the  FDIC 
is  also  appointed  to  manage  the  FSLIC 
Resolution  Fund. 

Upon  appointment  as  a  conservator  or 
receiver,  ffie  FDIC  by  operation  of  law 
becomes  successor  in  title  to  the  assets 
of  the  depository  institutions  on  behalf 
of  which  it  is  appointed.  As  Manager  of 
the  FSLIC  Resolution  Fund,  the  FDIC 
became  successor  in  title  to  both  the 
corporate  assets  formerly  owned  by  the 
now  defunct  Federal  Savings  and  Loan 
Insurance  Corporation  (FSLIC),  as  well 
as  to  the  assets  of  the  depository 
institutions  for  which  the  FSLIC  was 
appointed  receiver  prior  to  January  1, 
1989.  In  addition,  pursuant  to  Section 
13(c)  of  the  FDI  Act  (12  U.S.C.  1823(c)), 
the  FDIC  also  acquires  legal  title  in  its 
corporate  capacity  to  assets  acquired  in 
furUierance  of  providing  monetary 
assistance  to  prevent  the  closing  of 
insured  depository  institutions  or  to 


expedite  the  acquisition  by  assuming 
depository  institutions  of  assets  and 
liabilities  from  closed  depository 
institutions  of  which  the  FDIC  is 
receiver. 

In  order  to  facilitate  the  conservation 
and  liquidation  of  assets  held  by  the 
FDIC  in  its  aforementioned  capacities, 
the  FDIC  has  provided  powers  of 
attorney  to  selected  employees  of  its 
Oklcdioma  City  Consolidated  Office. 
These  employees  include:  Kenneth  N. 
Blincow,  John  H.  Fisher,  Deborah  J. 

Hall,  John  Schug  and  Robert  Denlmw. 

Ea(±  employee  to  whom  a  power  of 
attorney  has  b^n  issued  is  authorized 
and  empowered  to:  sign,  seal  and 
deliver  as  the  act  and  deed  of  the  rDIC 
emy  instrument  in  writing,  and  to  do 
every  other  thing  necessary  and  proper 
for  the  collection  and  recovery  of  any 
and  all  monies  and  properties  of  every 
kind  and  nature  whatsoever  for  and  on 
behalf  of  the  FDIC  and  to  give  proper 
receipts  and  acquittances  therefor  in  the 
name  and  on  behalf  of  the  FDIC;  release, 
discharge  or  assign  any  and  all 
judgments,  mortgages  on  real  estate  or 
personal  property  (including  the  release 
and  discharge  of  the  same  of  record  in 
the  office  of  any  Prothonotary  or 
Register  of  Deeds  wherever  located 
where  payments  on  account  of  the  same 
in  redemption  or  otherwise  may  have 
been  made  by  the  debtor(s)),  and  to 
endorse  receipt  of  such  payment  upon 
the  records  in  any  appropriate  public 
office;  receipt,  collect  and  give  all 
proper  acquittances  for  any  other  sums 
of  money  owing  to  the  FDIC  for  any 
acquired  asset  which  the  attomey-in- 
fact  may  sell  or  dispose  of;  execute  any 
and  all  transfers  and  assignments  as 
may  be  necesstuy  to  assign  any 
securities  or  other  choses  in  action;  sign, 
seal,  acknowledge  and  deliver  any  and 
all  agreements  as  shall  be  deemed 
necessary  or  proper  by  the  attomey-in- 
fact  in  the  care  and  management  of 
acquired  assets;  sign,  seal,  acknowledge 
and  deliver  indemnity  agreements  and 
surety  bonds  in  the  name  of  and  on 
behalf  of  the  FDIC;  sign  receipts  for  the 
payment  of  all  rents  and  profits  due  or 
to  become  due  on  acquired  assets; 
execute,  acknowledge  and  deliver  deeds 
of  real  property  in  the  name  of  the  FDIC; 
extend,  postpone,  release  and  satisfy  or 
take  such  other  action  regarding  any 
mortgage  lien  held  in  the  name  of  the 
FDIC;  execute,  acknowledge  and  deliver 
in  the  name  of  the  FDIC  a  power  of 
attorney  wherever  necessary  or  required 
by  law  to  any  attorney  employed  by  the 
FDIC;  foreclose  any  mortgage  or  other 
lien  on  either  real  or  personal  property, 
wherever  located;  do  and  perform  every 
act  necessaiy  for  the  use,  liquidation  or 
collection  of  acquired  assets  held  in  the 
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name  of  the  FDIC;  and  sign,  seal, 
acknowledge  and  deliver  any  and  all 
documents  as  may  be  necessary  to  settle 
any  action(s)  or  claim(s)  asserted  against 
the  FDIC,  either  in  its  Receivership  or 
Corporate  capacity,  or  as  Manager  of  the 
FSLIC  Resolution  Fund. 

Dated;  December  2, 1992. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

IFR  Doc.  92-29724  Filed  12-7-92;  8:45  ami 
BILUNG  CODE  STIS-OI-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC,  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-003597-007. 

Title:  Puerto  Rico  Ports  Authority/ 
Trailer  Marine  Transport  Corporation 
Terminal  Agreement. 

Parties:  Puerto  Rico  Ports  Authority; 
Trailer  Marine  Transport  Corporation. 

Synopsis:  The  amendment  reflects  a 
name  change  of  an  Agreement  party 
from  "Trailer  Marine  Transport 
Corporation”  to  "Crowley  American 
Transport,  Inc.”  In  view  of  this  change, 
the  Agreement  shall  henceforth  be 
designated  as  the  Puerto  Rico  Ports 
Authority/Crowley  American  Transport 
Terminal  Agreement. 

Agreement  No.:  224-20006.3-010. 

Titie:  NYSA-ILA  Tonnage 
As.sessment  Agreement. 

Forties:  New  York  Shipping 
Association,  Inc.;  International 
Longshoremen’s  Association  AFL-CIO. 

Synopsis:  Effective  December  1, 1992, 
the  $65.00  ]>er  container  charge  for 
cargo  originating  from  or  destined  to 
Bermuda  was  reduced  to  $15.00  per 
container. 

Agreement  No:  212-009847-030. 

Title:  U.S.  Atlantic  Coast/Brazil 
Agreement. 


Parties:  Companhia  de  Navegacao 
Lloyd  Brasileiro;  Companhia  de 
Navegacao  Maritima  Netumar; 
Companhia  Maritima  Nacional; 
American  Transport  Lines,  Inc. 

Synopsis:  The  proposed  amendment 
extends  the  98  percent  carrying  rate  for 
all  cargo  throu^  IDecember  31, 1993.  It 
also  changes  American  Transport  Lines, 
Inc.’s  name  to  Crowley  American 
Transport,  Inc.  The  parties  have 
requested  a  shortened  review  period. 

Ameinent  No:  212-009848-029. 

Title:  U.S.  Gulf/Brazil  Agreement. 

Parties:  Companhia  de  Navegacao 
Lloyd  Brasileiro;  Companhia  Maritima 
Nacional;  American  Transport  Lines, 
Inc. 

Synopsis:  The  proposed  amendment 
extends  alternate  coast  service 
provisions  and  extends  the  95  percent 
carrying  rate  through  December  31, 
1993.  It  also  changes  American 
Transport  Lines,  Inc.’s  name  to  Crowley 
American  Transport,  Inc.  The  parties 
have  requested  a  shortened  review 
period. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  2, 1992. 
loficph  C.  Polking, 

Secretory. 

IFR  Doc.  92-29644  Filed  12-7-92;  8:45  ami 
BtlUNO  CODE  (Tao-Ol-M 


FEDERAL  RESERVE  SYSTEM 

Banc  One  Corporation;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board’s 
Regulation  Y  (12  CFR  225.14)  for  the 
Board’s  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board’s  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  compianies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
roval  of  the  proposal, 
omments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  28, 
1992. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1 .  Banc  One  Corporation,  Columbus, 
Ohio,  and  Banc  One  West  Virginia 
Corporation,  Charlestown,  West 
Virginia;  to  acquire  100  percent  of  the 
voting  shares  of  Key  Centurion 
Baneshares,  Inc.,  Charleston,  West 
Virginia,  and  thereby  indirectly  acquire 
Charleston  National  Bank,  Charleston, 
West  Virginia;  Citizens  National  Bank  of 
St.  Albans,  St.  Albans,  West  Virginia; 
Beckley  National  Bank,  Beckley,  West 
Virginia;  The  National  Bank  of  Logan, 
Logan,  West  Virginia;  The  National 
Bank  of  Commerce  of  Williamson, 
Williamson,  West  Virginia;  Boone 
National  Bank,  Madison,  West  Virginia; 
Nicholas  County  Bank,  Summersville, 
West  Virginia;  The  Central  National 
Bank  of  Buckhannon,  Buckhannon, 

West  Virginia;  The  Lincoln  National 
Bank  of  Hamlin,  Hamlin,  West  Virginia; 
Security  National  Bank  &  Trust 
Company,  Wheeling,  West  Virginia;  The 
First  National  Bank  of  New  M^nsville, 
New  Martinsville,  West  Virginia;  and 
The  First  Huntington  National  Bank, 
Huntington,  West  Virginia:  Union 
Bancorp  of  West  Virginia,  Clarksburg, 
West  Virginia,  and  thereby  indirectly 
acquire  Union  National  Bank  of  West 
Virginia,  Clarksburg,  West  Virginia,  and 
First  National  Bank  of  Philippi, 

Philippi,  West  Virginia;  Wayne 
Bancorp,  Inc.,  Wayne,  West  Virginia, 
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and  thereby  indirectly  acquire  Wayne 
County  Bank,  Inc.,  Wayne.  West 
Virginia;  and  First  National  Company, 
Pikeville,  Kentucky,  and  thereby 
indirectly  acquire  The  First  National 
Bank  of  Pikeville,  Pikeville,  Kentucky. 

In  connection  with  this  proposal.  Banc 
One  West  Virginia  Corporation  has 
applied  to  become  a  bank  holding 
company. 

In  connection  with  this  application. 
Applicants  also  propose  to  acquire 
Reliable  Mortgage  Company,  Charleston, 
West  Virginia,  and  thereby  engage  in 
mortgage  banking  activities,  pursuant  to 
§  225.25{b)(l){iii)  of  the  Board’s 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  2, 1992. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-29708  Filed  12-7-92;  8:45  am) 
BtLUNG  CODE  621»-01-f 

First  Southern  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  28, 1992. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Viimnia  23261: 

1.  First  Southern  Bancorp,  Inc., 
Asheboro,  North  Carolina;  to  become  a 
bank  holding  company  by  acquiring  100 


percent  of  the  voting  shares  of  First 
Southern  Savings  Bank,  Inc.,  SSB, 
Asheboro,  North  Carolina. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Cowerica  Incorporated,  Detroit, 
Michigan;  to  acquire  100  percent  of  the 
voting  shares  of  Comerica  Texas 
Incorporated,  Detroit,  Michigan;  Nasher 
Financial  Corporation,  Dall^,  Texas, 
and  NorthPark  National  Corporation, 
Dallas,  Texas,  and  thereby  indirectly 
acquire  NorthPark  National  Bank  of 
Dallas,  Dallas,  Texas. 

2.  Comerica  Texas  Incorporated, 
Detroit,  Michigan;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Nasher 
Financial  Corporation,  Dallas,  Texas, 
and  NorthPark  National  Corporation, 
Dallas,  Texas,  and  thereby  indirectly 
acquire  NorthPark  National  Bank  of 
Dallas,  Dallas,  Texas. 

C.  Federal  Reserve  Bank  of  Kansas 
City  Qohn  E.  Yorke,  Senior  Vico 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198; 

1.  Midstate  Bancorp,  Inc.,  Hinton, 
Oklahoma;  to  acquire  96  percent  of  the 
voting  shares  of  First  Community  Bank, 
Blanchard,  Oklahoma. 

Board  of  Governors  of  Ihe  Federal  Reserve 
System,  December  2, 1992. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  92-29707  Filed  12-7-92;  8:45  am) 
Biumo  CODE  621(M)1-F 

Judy  Lynn  Svajgr,  et  al.;  Change  In 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  bo  received 
not  later  than  December  21, 1992. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 


President)  925  Grand  Avenue,  Kansas 
City,  Missouri-64198: 

1.  Judy  Lynn  Svajgr,  Lexington, 
Nebraska,  to  acquire  an  additional  16.66 
percent,  for  a  total  of  33.33  percent; 
Christopher  Juhl  Smith,  Lexington. 
Nebraslu,  to  acquire  an  additional  16.66 
percent,  for  a  total  of  33.33  percent;  and 
Virginia  Marie  Olson,  Lexington, 
Nebraska,  to  acquire  an  additional  16.66 
percent,  for  a  total  of  33.33  percent,  of 
the  voting  shares  of  Midwest  Banco 
Corporation.  Cozad,  Nebraska,  and 
thereby  indirectly  acquire  First  Bank  & 
Trust  Company,  Cozad,  Nebraska,  The 
Bank  of  Wilbur,  Wilbur,  Nebraska,  and 
First  State  Bank,  Enders,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  2, 1992. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-29709  Filed  12-7-92;  8:45  am) 
BILUNO  CODE  S210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

Statement  of  Organization,  Functions 
and  Deiegations  of  Authority 

Part  S  of  the  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  covers  the  Social  Security 
Administration.  Notice  is  hereby  given 
that  Chapter  S5,  of  the  Office  of  the 
Deputy  Commissioner,  Policy  and 
External  Affairs,  is  being  amended  to 
revise  the  functions  of  a  staff  in  the 
Office  of  Communications  Technology 
(OCT)  (S5EB),  Office  of  Public  Affairs 
(OPA)  {S5E),  and  update  the 
subordinate  component  structure  of 
OCT.  The  Community  Affairs  Staff 
(S5EK3)  is  being  deleted  from  the  Office 
of  External  Affairs  (S5EK),  OPA  (S5E) 
and  the  functions  and  positions 
combined  with  the  Visual  Graphics  Staff 
(S5EB3)  to  create  the  Visual  Graphics 
£ind  Community  Affairs  Staff  (VGCAS) 
(S5EB7).  VGCAS  plans  and  designs 
public  information  materials  and  plans 
and  implements  a  program  of 
community  liaison.  Chapter  S5  is  also 
being  amended  to  update  the  mission 
and  reflect  the  abolishment  of  a  staff  in 
the  Office  of  International  Policy  (S5G). 
The  International  Studies  and 
Organizations  Staff  (S5GB)  is  being 
deleted  and  the  functions  and  positions 
transferred  to  the  Division  of 
International  Program  Policy  and 
Agreements  (S5GA).  The  changes  are  as 
follows: 
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Section  S5E.10  The  Office  of  Public 
Affairs — (Oraanization): 

D.  The  Office  of  Communications 
Technology  (S5EB). 

Delete: 

1.  The  Technical  Services  Staff 
(S5EB1). 

2.  The  Visual  Graphics  Staff  (S5EB3). 

3.  The  Media  Production  Staff 
(S5EB4). 

4.  The  Media  Development  Group 
(S5EB5). 

Add; 

1.  The  Visual  Graphics  and 
Community  Affairs  Staff  (S5EB7). 

2.  The  Media  Operations  Staff 
(S5EB6). 

G.  The  Office  of  External  Affairs 
(S5EK). 

Delete: 

1.  The  Community  Affairs  Staff 
(S5EK3). 

Renumber: 

“2”  to  "1”  and  “3”  to  “2.” 

Section  S5E.20  The  Office  of  Public 
Affairs — (Functions): 

D.  The  Office  of  Communications 
Technology  (S5EB). 

Delete: 

1.  The  Technical  Services  Staff 
(SSEBl)  in  its  entirety. 

2.  The  Visual  Grapnics  Staff  {S5EB3) 
in  its  entirety. 

3.  The  Media  Production  Staff 
(S5EB4)  in  its  entirety. 

Add: 

1.  The  Visual  Graphics  and 
Community  Affairs  Staff  (S5EB7). 

a.  Plans,  designs  and  produces 
Agency  display  presentation,  media  and 
photographic  materials  for  interned  and 
external  public  information  programs. 

b.  Produces  materials  in  veuious 
media  materials  for  the  observance  of 
special  ceremonial  events. 

c.  Plans  and  implements  a  program  of 
community  liaison  in  the  Baltimore/ 
Washington  metropolitan  area. 
Maintains  viable  relationships  with 
representatives  of  users  of  SSA 
programs,  professional  societies  and 
local  governments. 

2.  Tne  Media  Operations  Staff 
(S5EB6). 

a.  Plans,  develops  and  directs 
electronic  systems  required  for  the 
Agency’s  television  and  audiovisual 
productions  and  management 
communications. 

b.  Coordinates  all  technical  activities 
related  to  the  Agency’s  television  and 
audiovisual  production  system. 

c.  Plans,  writes,  directs  and  edits 
motion  picture  and  television 
productions  covering  all  aspects  of 
Social  Security  for  public  information, 
SSA  training  and  management 
information  purposes. 

d.  Plans,  designs  and  coordinates 
satellite  communication  programs  for 
SSA  and  other  agencies  nationwide. 


G.  The  Office  of  External  Affairs 
(S5EK). 

Delete: 

1.  The  Community  Affairs  Staff 
(S5EK3)  in  its  entirety. 

Renumber: 

“2”  to  “1”  and  ‘‘3”  to  “2.” 

Section  S5G.00  The  Office  of 
International  Policy— {Mission): 

Add  as  fourth  sentence; 

It  plans,  develops  and  evaluates 
program  policies  and  procedures 
relating  to  foreign  claims  administration 
6md  beneficiaries,  and  modifies  policies 
and  procedures  to  meet  program 
requirements  in  foreign  countries. 

Section  S5G.10  The  Office 
International  Policy — (Organization): 

Delete: 

E.  The  International  Studies  and 
Organizations  Staff  (S5GB). 

Reletter: 

“F”  to  “E.” 

Section  S5G.20  The  Office  of 
International  Po/icy— (Functions): 

D.  The  Division  of  International 
Program  Policy  and  Agreements  (S5GA). 

Add: 

5.  Researches  and  analyzes  foreign 
Social  Security  systems  and  evaluates 
their  relationship  to,  and  effects  on, 
United  States  Social  Security  program 
issues.  Develops  international  statistical 
comparisons  between  the  United  States 
and  other  coimtries  in  various  Social 
Security  and  economic  areas. 

6.  Directs  analytical  studies  involving 
comparisons  of  particular  aspects  of 
Social  Security  measures  in  selected 
coimtries  or  groups  of  countries. 

7.  Provides  advice  to  policymakers 
and  legislative  planners  on  the 
operation  of  the  Social  Security  systems 
of  foreign  coimtries. 

8.  Plans  and  directs  the  work  of 
outside  consultants  and  contractors  in 
obtaining  information  concerning 
foreign  Social  Security  and  relat^ 
programs.  Maintains  a  library  of 
publications  concerning  foreign  Social 
Security  and  related  programs  to 
support  the  United  States  international 
research  program. 

Delete; 

E.  The  International  Studies  and 
Organization  Staff  (S5GB)  in  its  entirety. 

Reletter: 

“F”  to  “E.” 

Dated;  November  19, 1992. 

Ruth  A.  Pierce,  y 

Deputy  Commissioner /or  Human  Resources. 
(FR  Doc.  92-29728  Filed  12-7-92;  8:45  ami 

BILUNQ  CODE  4190-2»-M 


DEPARTMENT  OF  INTERIOR 

Bureau  of  Land  Management 

[WY-040-03-441  (M)2] 

Green  River  Reaource  Area,  WY; 
Availability  of  Draft  Environmental 
Impact  Statement 

AGENCY:  The  Bureau  of  Land 
Management  (BLM)  Green  River 
Resource  Area,  Rode  Springs  District, 
Wyoming,  announces  the  availability  of 
the  draft  Green  River  Resource 
Management  Plan  Environmental 
Impact  Statement  (RMP  EIS)  for  public 
review  and  comment. 

SUMMARY:  The  Draft  Green  River  RMP 
EIS  describes  and  analyzes  four 
alternative  resource  management  plans, 
including  the  BLM’s  preferred 
alternative,  for  managing  the  BLM- 
administered  public  lands  in  the 
planning  area.  When  completed,  the 
Green  River  RMP  will  provide  the 
management  direction  for  future  land 
and  resource  management  actions  on 
approximately  3.6  million  acres  of 
public  land  surface  and  3.7  million 
acres  of  Federal  mineral  estate 
administered  by  the  BLM  within  the 
Green  River  Resource  Area.  The 
planning  area  is  located  in  southwestern 
Wyoming  in  Sweetwater,  Uinta, 

Lincoln,  Sublette,  and  Fremont 
counties. 

The  Draft  RMP  EIS  focuses  on 
resolving  five  key  issues  that  were 
identified  with  public  involvement 
early  in  the  planning  process.  These 
issues  are:  (1)  The  affects  of  mineral 
resources  exploration  and  development 
and  rights-of-way  on  the  public  lands: 
(2)  public  land  access  and  sales  or 
transfers  of  administrative  authority, 
and  resource  accessibility;  (3)  public 
land  and  resource  uses  affecting 
vegetation,  soils,  air  quality,  and 
watershed  values;  (4)  affects  of  various 
uses  on  and  management  of  recreation 
and  cultural  resources  on  the  public 
lands;  and  (5)  designation  of  special 
management  areas. 

There  are  seven  designated  Areas  of 
Critical  Environmental  Concern  (ACEC) 
within  the  Green  River  Resource  Area 
(Cedar  Canyon  ACEC,  Greater  Sand 
Dunes  ACEC,  Natural  Corrals  ACEC, 
Oregon  Buttes  ACEC,  Pine  Springs 
ACEC,  Red  Creek  Watershed  ACEC,  and 
White  Mountain  Petroglyphs  ACEC). 
The  preferred  alternative  recommends 
that  these  existing  ACEC  designations 
be  retained  and  that  two  of  the  areas  be 
expanded  in  size.  'The  EIS  explores  the 
potential  for  additional  ACE^,  and  the 
preferred  alternative  proposes  3  new 
ACECs  for  designation. 
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The  coal  unsuitability  determinations 
for  the  potential  coal  development  areas 
are  identihed  in  the  RMP  EIS. 
Approximately  12,600  acres  were 
identified  as  unsuitable  for  further 
consideration  for  Federal  coal  leasing. 

Notice  is  also  given  that  public 
meetings  will  be  held  to  seek  public 
comment  on  the  Draft  Green  River  RMP 
EIS. 

DATES:  Written  comments  will  be 
accepted  for  90  days  following  the  date 
the  ^vironmental  Protection  Agency 
publishes  the  notice  of  filing  of  the 
Green  River  Draft  RMP  EIS  in  the 
Federal  Register. 

Public  meetings  on  the  Draft  Green 
River  RMP  EIS  will  be  held  in  Rock 
Springs  and  Lander,  Wyoming  in 
January  or  February  1993.  The  dates, 
times,  and  places  for  these  meetings  will 
be  announced  through  the  news  media 
and  mailings  when  &e  arrangements  are 
finalized.  These  meetings  will  be 
conducted  to  obtain  public  input  and 
comment  on  the  draft  RMP  EIS.  These 
meetings  also  will  be  conducted  to 
satisfy  the  requirements  for  a  public 
hearing  on  proposed  Federal  coal 
management  actions  and  opportunity 
for  public  review  and  comment  on  the 
application  of  the  coal  unsuitability 
criteria,  as  required  by  43  CFR  3420.1- 
5  and  3461.2-l(a)(2). 

Other  public  involvement  activities 
during  the  planning  process  will  be 
announced  through  the  Federal 
Register,  local  news  media,  and  public 
mailings. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Green  River  RMP  Team 
Leader,  Bureau  of  Land  Management, 
Rock  Springs  District  Office,  P.O.  Box 
1869,  Rock  Springs,  Wyoming  82902- 
1869. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bill  LeBarron,  Green  River  Resource 
Area  Manager,  at  1993  Dewar  Drive, 
Rock  Springs,  Wyoming  82901,  phone 
(307)  362-6422  or  Renee  Dana,  Green 
River  RMP  Team  Leader  at  the  District 
Office  address  above,  phone  (307)  382- 
5350. 

SUPPLEMENTARY  MFORMATION:  The  Draft 
Green  River  RMP  EIS  describes  and 
evaluates  four  alternative  resource 
management  plans,  including  BLM’s 
preferred  alternative,  for  managing  the 
BLM-administered  public  lands  in  the 
Green  River  RMP  planning  area.  Each 
alternative  analyzed  in  detail  represents 
a  complete  and  reasonable  land  use  plan 
that  could  be  used  to  guide  the 
management  of  the  planning  area. 

The  Preferred  Alternative  consists  of 
management  actions  derived  ftnm  the 
other  three  alternatives  analyzed  in 
detail,  and  a  few  management  actions 


that  are  imique  to  the  preferred 
alternative.  Development  of  the 
Preferred  Alternative  was  based  on  the 
analyses  of  all  the  alternatives  and  was 
formulated  to  represent  the  BLM’s 
preference  of  the  best  mix  and  balance 
of  multiple  use  land  and  resource 
management  for  the  BLM-administered 
public  lands  in  thej^anning  area. 

The  three  new  ACECs  proposed  for 
designation  in  the  Preferred  Alternative 
would  be  given  management  priority 
and  emphasis  to  maintain  or  enhance 
the  following  values:  Candidate 
threatened  and  endangered  plant 
species  in  four  separate  locations;  the 
visual  and  historical  integrity  of  the 
historic  trails  and  surrounding 
viewscape  within  the  Steamboat 
Mountain  Area. 

The  designations  on  the  existing 
ACECs  would  be  retained  with 
management  priority  and  emphasis  to 
maintain  or  enhance  the  following 
values:  Important  cultural,  scenic  and 
wildlife  habitat  values  in  ^e  Cedar 
Canyon  area;  unique  and  unusual 
geological  features  associated  with  the 
sand  dunes  and  the  Boar’s  Tusk,  diverse 
biological  interrelationships  supported 
by  the  sand  dimes,  especially  the 
Steamboat  desert  elk  herd,  mule  deer 
herd,  and  other  dependent  plants  and 
animals  in  the  Greater  Sand  Dunes  area; 
the  unique  and  important  cultural, 
historical,  recreational,  and  geological 
values  within  the  Natural  Corrals  area; 
the  historic  landmark,  significant 
wildlife  values,  and  the  scenic  integrity 
in  the  Oregon  Buttes  area;  important 
cultural,  historic,  and  prehistoric 
resource  values  in  the  Pine  Springs  area; 
fragile  soils  and  water  quality  values  in 
the  Red  Creek  Watershed  area;  and 
important  cultural,  wildlife,  scenic,  and 
Native  American  values,  and 
educational  opportunities  in  the  White 
Mountain  Pet^lyphs  area. 
Additionally,  two  of  the  existing  ACECs 
would  be  expanded  in  size.  The  Pine 
Springs  ACEC  would  be  expanded  to 
include  more  historic  resource  values, 
and  the  Red  Creek  watershed  would  be 
expanded  to  include  a  larger  watershed 
area  and  habitat  for  the  Colorado  River 
cutthroat  trout,  a  candidate  species  for 
listing  as  a  threatened  or  endangered 
species. 

The  management  actions  for  each 
proposed,  existing,  and  expanded  ACEC 
include  restrictions  on  surface- 
disturbing  activities  and  other  land 
uses,  such  as  limitations  on  oil  and  gas 
and  coal  exploration  and  development 
activities,  geophysical  exploration, 
right-of-way  construction,  and  off-road 
vehicular  travel.  Portions  of  the  ACECs 
may  be  closed  to  future  locatable 
mineral  exploration  and  development. 


subject  to  valid  existing  rights.  'The  level 
of  these  various  kinds  of  restrictions  and 
the  types  of  land  uses  affected  would  be 
different  in  each  ACEC. 

The  RMP  EIS  also  documents  the 
evaluation  of  BLM-administered  public 
lands  for  their  eligibility  and  suitability 
for  inclusion  in  the  Wild  and  Scenic 
River  System  (WSRS).  Seven  parcels  of 
BLM-administered  lands,  maUng  up  a 
total  of  about  9.7  miles  of  the 
Sweetwater  River,  have  been  found 
suitable  for  further  consideration  for 
inclusion  in  the  WSRS.  Tentative 
classifications  of  the  various  parcels 
include  wild,  scenic,  and  recreational. 
’The  RMP  EIS  also  addresses  interim 
management  of  these  parcels  until  the 
Congress  decides  to  consider  them 
further  for  possible  inclusion  in  the 
WSRS. 

There  are  12  wilderness  study  areas 
(WSAs)  in  the  resource  area:  Buffalo 
Hump,  Sand  Dunes,  Alkali  Ehaw,  South 
Pinnacles,  Alkali  Basin-East  Sand 
Dunes,  Red  Lake,  Honeycomb  Buttes, 
Oregon  Buttes,  Whitehorse  Creek,  Devils 
Playground-Twin  Buttes,  Red  Creek 
Badlands,  and  Adobe  Towrl. 
Management  of  these  USAs  has  been 
addressed  in  other  Wilderness  EIS 
documents;  therefore,  wilderness 
management  is  not  addressed  in  the 
Green  River  RMP  EIS.  When  Congress 
makes  decisions  on  the  designation  of 
Wilderness  Areas  in  the  Green  River 
RMP  plaiming  aurea,  those  decisions  will 
be  incorporated  into  the  Green  River 
RMP  and,  if  necessary,  the  RMP  would 
be  amended  accordingly.  Until  Congress 
acts,  the  WSAs  will  be  managed  under 
the  Wilderness  Interim  Management 
Policy  as  provided  by  the  Federal  Land 
Policy  and  Management  Act  (FLPMA). 

This  Federal  Register  notice  also 
serves  as  the  Notice  of  Application  of 
the  Coal  Unsuitability  Criteria  in  the 
planning  area.  In  applying  the  20  coal 
unsuitability  criteria  (43  CFR  3461)  to 
the  Federal  coal  lands  with 
development  potential  in  the  planning 
area,  about  12,600  acres  were  found  to 
be  unsuitable  for  further  consideration 
for  leasing  under  five  of  the  criteria: 
Criterion  1 — ^Federal  Land  Systems, 
Criterion  2 — Rights-of-Way  and 
Easements,  Criterion  3 — ^Wilderness 
Study  Areas,  Criterion  16 — Floodplains, 
and  Criterion  17 — Municipal 
Watersheds.  All  other  phases  of  the  coal 
screening/planning  process,  including 
identification  of  the  Federal  coal  lands 
that  would  be  acceptable  for  further 
leasing  consideration  imder  each 
alternative,  are  also  addressed  and 
documented  in  the  RMP  EIS. 

Copies  of  the  Draft  Green  River  RMP 
EIS  aie  available  at  the  Green  River 
Resource  Area  Office  at  the  above 


Federal  Register  /  Vol.  57,  No.  236  /  Tuesday,  December  8,  1992  /  Notices 


58025 


address.  Anyone  wishing  to  be  placed 
on  the  mailing  list  for  the  Green  River 
RMP  planning  effort  should  contact  the 
Green  River  Resource  Area  Office  at  the 
above  address 
Dated;  November  30, 1992. 

David  J.  Walter, 

Acting  State  Director. 

IFR  Doc.  92-29712  Filed  12-7-92;  8:45  ami 
BILUNG  CODE  4310-22-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[Docket  No.  431(M)N;  MT-060-441(M)2] 

Addendum  to  the  Notice  of  Availability 
of  Proposed  Final  Judith-Valley* 

Phillips  Resource  Management  Plan/ 
Environmental  Impact  Statement; 
Montana 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Addendum  to  the  notice  of 
availability. 

SUMMARY:  This  notice  is  an  addendum 
to  the  “Availability  of  Proposed  Final 
Resource  Management  Plan/ 
Environmental  Impact  Statement; 
Montana”  published  in  the  Federal 
Register,  Volume  57,  No.  223,  page 
54414,  November  18, 1992. 

This  addendum  provides  notice  that 
the  30-day  protest  period  will  begin  on 
December  4, 1992  and  end  on  January 
4, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Majerus,  RMP/EIS  Team  Lead, 
Lewistown  District  Office,  P.O.  Box 
1160,  Lewistown,  MT  59457-1160, 
phone  406/538-7461. 

Dated:  November  30, 1992. 

David  L.  Mari, 

District  Manager. 

[FR  Doc.  92-29706  Filed  12-7-92;  8:45  ami 
BILUNC  CODE  4310-84-M 


[CA-01 0-03-4333-11] 

Meeting  of  the  Bakersfield  District 
Advisory  Council  Cancelled 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Meeting  of  the  Bakersfield 
District  Advisory  Council. 

SUMMARY:  The  scheduled  meeting  of  the 
Bakersfield  District  Advisory  Council  in 
Hollister  on  December  10-11, 1992  to 
discuss  the  Clear  Creek  Management 
Area  has  been  cancelled  and  no  new 
date  has  been  set. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Mercer,  Public  Affairs  Officer, 


Bureau  of  Land  Management, 
Bakersfield  District,  800  Truxtun 
Avenue,  room  300,  Bakersfield.  CA 
93301,  telephone  805-861-4229. 

Dated:  November  30, 1992. 

Pat  Korp, 

Associate  District  Manager. 

IFR  Doc.  92-29715  Filed  12-7-92;  8:45  ami 
BILUNO  CODE  4310-40-M 


[WY-920-41-5700;  WYW118325] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

November  30, 1992. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d),  and  43  CFR  3108.2-3  (a) 
and  (b)(1),  a  petition  for  reinstatement  of 
oil  and  gas  lease  WYW118325  for  lands 
in  Natrona  County,  Wyoming,  was 
timely  filed  and  was  accompanied  by  all 
the  required  rentals  accruing  from  the 
date  of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
re^ectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW118325  effective  August  1, 
1992,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Florence  R.  Speltz, 

Supervisory  Land  Law  Examiner. 

[FR  Doc.  92-29713  Filed  12-7-92;  8:45  am) 
BILUNG  CODE  4310-22-M 


[MT-930-4210-06;  MTM  79849] 

Opening  of  Land  in  a  Proposed 
Withdrawal;  Montana 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  temporary  2-year 
segregation  of  a  proposed  withdrawal  of 
55  acres  of  National  Forest  System  land 
for  the  Pactola  Visitor  Information 
Center,  Pactola  Marina  North,  Pactola 
Marina  South,  and  Spearfish 
Workcenter  expires  on  January  24, 1993, 
and  the  land  will  be  open  to  mining.  It 
has  been  and  remains  open  to  surface 
entry  and  mineral  leasing. 


effective  date:  January  25, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Binando,  BLM  Montana  State 
Office.  P.O.  Box  36800,  Billings. 

Montana  59107,  406-255-2935. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  published 
in  the  Federal  Register,  56  FR  2944, 
January  25, 1991,  which  segregated  the 
land  described  therein  for  up  to  2  years 
fram  location  and  entry  under  the 
mining  laws,  subject  to  valid  existing 
rights,  but  not  fi‘om  other  forms  of 
disposition  which  may  by  law  be  made 
of  National  Forest  System  land.  The  2- 
year  segregation  expires  January  24. 
1993.  The  withdrawal  application  will 
continue  to  be  processed,  unless  it  is 
canceled  or  denied.  The  land  is 
described  as  follows: 

Black  Hills  Meridian 
T.  6  N..  R.  2  E.. 

Sec.  20.  WV2NWV4NWV4. 

T.  1  N.,  R.  5  E., 

Sec.  2.  WV2SWV4SWV4SEV4; 

Sec.  10,  SWV4  of  lot  4,  NWV4NEV4SEV4, 

T.  2  N..  R.  5  E.. 

Sec.  34,  SEV4SWV4SEV4. 

The  areas  described  aggregate  55  acres  in 
Pennington  and  Lawrence  Counties. 

At  9  a.m.  on  January  25, 1993,  the 
lands  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provision  of  existing  withdrawals,  and 
other  segregations  of  record. 
Appropriation  of  any  of  the  lands 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  if  unauthorized. 
Any  such  attempted  appropriation, 
including  attempting  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  state  law  where  not  in 
conflict  with  federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights,  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  November  27, 1992. 

Dee  L.  Baxter, 

Acting  Deputy  State  Director,  Division  of 
Lands  and  Renewable  Resources. 

[FR  Doc.  92-29642  Filed  12-7-92;  8:45  am) 
BILUNO  CODE  431(M>N-M 
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[ES-962-4950-13;  bS-045815,  Group  82, 
ArkansM] 

Notice  of  Hling  of  Plat  of  the 
Dependent  Resurvey  and  Subdivision 
of  Sections 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  north  boundary 
(Standard  Parallel  North);  portions  of 
the  south,  east,  and  west  boundaries; 
portions  of  the  suhdivisional  lines,  and 
the  survey  of  the  subdivision  of  certain 
sections.  Township  16  North,  Range  20 
West,  Fifth  Principal  Meridian, 
Arkansas,  will  be  officially  filed  in 
Eastern  States,  Springfield,  Virginia  at 
7:30  a.m.,  on  January  11, 1993, 

The  survey  was  made  upon  request 
submitted  by  the  National  Pari^  Service. 
All  inquiries  or  protests  concerning  the 
technical  aspects  of  the  survey  must  be 
sent  to  the  Chief,  Cadastral  Surveyor, 
Eastern  States.  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  January  11. 1993. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  repr(^uction  fee  of  $1.75  per 
copy.. 

Dated;  November  24, 1992. 

Walter  Rewinski, 

Acting  State  Director. 

IFR  Doc.  92-29714  Filed  12-7-92;  8;45  am) 
BILLMO  CODE  4310-OJ-M 

[WY-93a-4210-06;  WYW  75480,  WYW 
75481,  WYW  75482,  WYW  75483,  WYW 
75484,  WYW  75485] 

Notice  of  Proposed  Modification, 
Continuation,  and  Termination  of 
Bureau  of  Reclamation  Withdrawals, 
Riverton  Reclamation  Project,  WY; 
Correction 

In  notice  document  92-24605 
beginning  on  page  46595  in  the  issue  of 
Friday,  O^ober  9, 1992,  make  the 
following  corrections: 

1.  On  page  46595,  in  the  third  column 
under  T.  4  N.,  R.  1  E.,  sec.  22  should 
read,  “sec.  22.  SEVaSEVa;” 

2.  On  page  46597  in  the  third  column 
under  T.  4  N.,  R.  4  E..  sec.  25  should 
read,  “sec.  25,  NVi,  N'ANEVaSW*/!, 
N>ANV2NWV4SWV4.  N*AN'ASEV4, 
S^ANEV4SEV4;". 

Dated:  November  20, 1992. 

Ray  Brubaker, 

State  Director,  Wyoming. 

IFR  Doc.  92-29711  Filed  12-7-92;  8:45  am) 
BILUNG  CODE  4310-22-M 


National  Park  Service 

Climbing  Management  Plan, 
Environmental  Assessment,  Devils 
Tower  National  Monument,  Wyoming; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment 

AGENCY:  National  Park  Service,  Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  assessment  for  the 
Climbing  Management  Plan,  Devils 
Tower  National  Monument. 

SUMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act.  the 
National  Park  Service  is  preparing  an 
environmental  assessment  for  the 
Climbing  Management  Plan  for  Devils 
Tower  National  Monument. 

The  effort  will  result  in  a 
comprehensive  climbing  management 
plan  that  encompasses  preservation  of 
natural  and  cultural  resources,  visitor 
use,  and  ethnographic  values. 
Alternatives  to  be  considered  include 
no-action,  the  preferred  alternative,  and 
other  alternatives. 

Major  issues  include  level  of  use, 
trails,  bolting,  registration,  piton  use,, 
protection  of  resources,  and 
ethnographic  concerns. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  Debbie  Bird.  Devils 
Tower  National  Monument,  P.O.  Box  8, 
Devils  Tower,  Wyoming  82714, 
telephone  (307)  467-5283. 

Dated:  November  5, 1992. 

Michael  D.  Snyder, 

Acting  Hegional  Director,  Bocky  Mountain 
Region. 

IFR  Doc.  92-29765  Filed  12-7-92;  8:45  am) 
MLUNG  CODE  4310-70-M 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  28, 1992.  Pursuant  to  §60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  P.O.  Box  37127,  Washington. 
DC  20013-7127.  Written  comments 
should  be  submitted  by  December  23, 
1992. 

Antoinette  ).  Lae, 

Acting  Chief  of  Registration,  National 
Register. 

California 


Alameda  County 

Cloyne  Court  Hotel,  2600  Ridge  Rd.. 

Berkeley,  92001718 

Cowell  Memorial  Hospital,  2215  College 
Ave.,  Berkeley,  92001730 

Santa  Barbara  County 

Los  Banos  del  Mar,  401  Shoreline  Dr.,  Santa 
Barbara,  92001726 

Georgia 

Polk  County 

Cedartown  Commercial  Historic  District, 
Roughly  bounded  by  East  Ave.  and  S. 
Fhilpot,  Gibson  and  College  Sts., 
Cedartown,  92001715 

Louisiana 

Washington  Parish 

King  Bam,  Washington  Parish  Fairgroimds, 
jet.  of  Main  and  Bene  Sts.,  Franklinton, 
92001728 

King  House,  Washington  Parish  Fairgroimds, 
jet.  of  Main  and  Bene  Sts.,  Franklinton, 
92001727 

Pigott  House,  Washington  Parish 
Fairgrounds,  jet.  of  Main  and  Bene  Sts., 
Franklinton,  92001729 

Massachusetts 

Berkshire  County 

Five  Comers  Historic  District.  Jet.  of  Cold 
Spring,  Green  River,  New  Ashford,  Hanock 
and  Sloan  Rds.  and  surrounding  area, 
Williamstown,  92001717 

Hampden  County 

North  High  Street  Historic  District  (Boundary 
Increase).  233-411  High  St.,  Holyoke, 
92001725 

Pennsylvania 

Bucks  County 

Hough,  John  and  Phineas,  House,  20  Moyer 
Rd.,  Lower  Makefield  Township,  Yardley, 
92001721 

Chester  County 

Paradise  Valley  Historic  District,  Roughly, 
Valley  Creek  Rd.  from  US  322  to  Ravine 
Rd.,  East  Bradford  Township,  Marshallton 
vicinity,  92001724 

Franklin  County 

Greencastle  Historic  District,  Roughly 
bounded  by  Washington,  PA  2002, 
Jefferson,  Mifflin,  Chambers,  Grant  and 
Allison,  and  Baltimore  N  to  Spring  Grove, 
Greencastle  92001722 

Greene  County 

Rice’s  Landing  Historic  District,  Roughly 
bounded  by  the  Monongahela  R.,  Water, 
Second,  Bayard,  Carmichael,  High,  Main 
and  Ferry  including  Puinpkin  Rim  Pk., 
Rice's  Landing.  92001723 

Philadelphia  County 

Young,  Smyth,  Field  Company  Building, 
1216-1220  Arch  St.,  Philadelphia. 
91001720 


Federal  Register  /  Vol.  57,  No.  236  /  Tuesday,  December  8,  1992  /  Notices 


58027 


York  County 

US  Post  Office — Hanover,  141  Broadway, 
Hanover.  92001719 

IFR  Doc.  92-29766  Filed  12-7-92;  8:45  am] 
BILUNG  COO€  431&-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-3  (Sub-No.  103)} 

Missouri  Pacific  Railroad  Co.; 
Abandonment  in  Douglas,  Champaign 
and  Vermilion  Counties,  IL  (Westviile 
and  Jamaica  Branches) 

The  Commission  has  found  that  the 
public  convenience  and  necessity 
permit  Missouri  Pacific  Railroad 
Company  (MP)  to  abandon  36.92  miles 
of  rail  line  on  two  branches  in  Douglas, 
Champaign,  and  Vermilion  Counties,  IL. 
The  lines  to  be  abandoned  consist  of:  (1) 
the  Westviile  Branch  extending  from 
milepost  164.20,  near  Villa  Grove,  to 
milepost  132.78,  near  Westviile;  and  (2) 
the  Jamaica  Branch  extending  from 
milepost  141.40,  near  Sidell  Junction,  to 
milepost  135.90,  near  Jamaica. 

A  certificate  will  be  issued 
authorizing  abandonment  unless  within 
15  days  after  this  publication  the 
Commission  also  finds  that: 

(1)  A  financially  responsible  person 
has  offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and 

(2)  It  is  likely  that  the  assistance 
would  fully  compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
on  the  applicant  no  later  than  10  days 
ft’om  publication  of  this  Notice.  The 
following  notation  must  be  typed  in 
boldface  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer: 
“Section  of  Legal  Counsel,  AB-OFA.” 
Any  offer  previously  made  must  be 
remade  within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided.- November  24, 1992, 

By  the  Commission,  Chairman 
Philbin,  Vice  Chairman  McDonald, 
Commissioners  Simmons  and  Phillips. 
Vice  Chairman  McDonald  dissented  and 
voted  to  deny  the  application  regarding 
the  9.2  mile  segment  between  Villa 
Grove  and  Broadlands  and  grant  the 
remainder. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

IFR  Doc.  92-29729  Filed  12-7-92:  8:45  am) 
BILLING  CODE  7035-01-M 


[Docket  No.  AB-12;  Sub-No.  147X] 

Southern  Pacific  Transportation  Co.; 
Discontinuance  of  Service  Exemption 
in  Los  Angeles  County,  CA 

Southern  Pacific  Transportation 
Company  (SPT)  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152, 
Subpart  F — Exempt  Abandonments  to 
discontinue  service  over  a  10.21-mile 
segment  of  rail  line  in  Los  Angeles 
County.  CA.  The  issue  segment 
constitutes  all  but  0.87-mile  of  SPT’s 
former  State  Street  Branch  line,  which 
is  currently  owned  by  the  Los  Angeles 
County  Transportation  Commission 
(LACTC).  The  segment  over  which 
service  is  to  be  discontinued  extends 
between  milepost  486.10,  near  the  State 
Street  rail  station,  and  milepost  496.31, 
at  or  near  the  South  El  Monte  rail 
station.^ 

In  Southern  Pacific  Transp.  Co. — 
Abandonment,  8 1.C.C.2d  495  (1992) 
[Southern  Pacific),  the  Commission 
determined  that  ownership  of  the  State 
Street  Branch  line  and  eight  other  SPT 
lines  had  passed  from  SPT  to  LACTC  as 
a  result  of  the  acquisition  by  LACTC,  in 
October  1990,  of  the  underlying  rights- 
of-way  and  track  structures  on  the 
lines.^  By  decision  in  Finance  Docket 
No.  32029,  Los  Angeles  County  Transp. 
Comm'n — Exempt. — Acq.  and  49  U.S.C. 
Subtitle  IV,  embraced  in  the  Southern 
Pacific  case,  LACTC’s  acquisition  of  the 
lines  was  exempted  from  49  U.S.C. 
10901.  While  an  exemption  from  49 
U.S.C.  subtitle  IV  was  given  to  three  of 
tJie  lines,  for  the  remaining  six 
(including  the  State  Street  Branch) 
service  was  to  continue,  pending  further 
order  of  the  Commission.  The  notice  of 
exemption  was  filed  to  terminate  SPTs 
obligation  to  provide  common  carrier 
frei^t  ser\’ice  on  this  segment  of  the 
branch  line.  SPT  states  that  LACTC  will 
continue  to  own  and  operate  the  line 
after  tfie  discontinuance. 

Applicant  has  certified  that: 

(1)  No  local  or  overhead  traffic  has 
moved  over  the  segment  for  at  least  2 
years: 

(2)  Overhead  traffic  can  be  rerouted 
over  other  lines;  ® 


'  The  State  Street  Branch  line  extends  between 
milepost  46S.30  at  Mission  Road  and  milepost 
496.38  at  El  Monte,  and  includes  a  0.3S-inile 
easement  on  SPT's  land  from  milepost  484.95  to 
milepyost  485.30. 

^  The  properties  are  to  be  used  in  LACTC’s  mass 
transit  rail  operations. 

^The  notice  states  that  SPT  has  used  the  10.21- 
mile  segment  only  as  an  auxiliary  overhead  route 
between  the  El  Monte  rail  station  and  Los  Angiries, 
supplementing  its  generally  parallel  main  line  to 
the  north.  It  also  states  that  overhead  traffic  was 
rerouted  horn  the  segment  to  SPTs  parallel  main 
line  on  March  6, 1992.  Notice,  at  2-3. 


(3)  No  formal  complaint  filed  by  a 
user  of  rail  service  on  the  line  (or  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  segment  is  pending 
with  the  Ckimmission  or  any  U.S. 

District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  _ 

(4)  The  requirements  at  49  CFR 
1105.12  (newspaper  publication)  and  49 
CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
discontinuance  of  service  shall  be 
protected  under  Oregon  Short  Line  R. 

Co. — Abandonment — Coshen,  160 1.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  afiected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  January 
7, 1993  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues* 
and  formal  expressions  of  intent  to  file 
offers  of  financial  assistance  under  49 
CFR  1152.27)c)(2)  ®  must  be  filed  by 
December  18, 1992.  Petitions  to  reopen 
must  be  filed  by  December  28, 1992, 
with:  Office  of  the  Secretary,  C^se 
Control  Branch,  Interstate  Commerce 
Commission,  Washin^on,  EXl  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Gary  A. 
Laakso,  Southern  Pacific  Transportation 
Company,  Southern  Pacific  Building, 
One  Market  Plaza,  Room  846,  San 
Francisco,  CA  94105. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the  effects  of  the 
discontinuance  of  service,  if  any,  on  the 
environment  and  historic  resources. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA)  by 
December  8, 1992.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 


*  Ordinarily  a  stay  U  routinely  issued  where  an 
informed  decision  on  environmental  issues, 
whether  raised  by  a  party  or  by  the  Commission’s 
Section  of  Energy  and  Environment  in  its 
independent  investigation,  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out  of  Service  Hail  Lines,  5  I.CC2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  grounds  is  encouraged  to  file 
promptly  so  that  the  Commission  may  act  on  the 
request  before  the  effective  date. 

’  See  Exempt  of  EaiJ  Abandonment — Offers  of 
Finan.  Assist.,  4  I.CC.2d  164  (1987). 
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to  SEE  (Interstate  Commerce 
Commission,  room  3219,  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser, 
Chief  of  SEE,  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  November  30, 1992. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Offices  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  92-29730  Filed  12-7-92;  8:45  am) 
BILUNG  CODE  7D35-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Emergency  Unemployment 
Compensation  (EUC)  Program;  Notice 
of  Changes  in  EUC  Periods 

This  notice  announces  recent  changes 
in  benefit  levels  imder  the  EUC 
Program. 

Background 

The  following  trigger  changes  have 
occurred  in  States  since  publication  of 
the  last  notice: 

•October  25, 1992 — ^Michigan  decreased 
to  20  weelcs. 

•November  1, 1992 — Connecticut 
decreased  to  20  weeks. 

•November  22, 1992 — ^New  Jersey 
decreased  to  20  weeks. 

Claimants  filing  initial  claims  for  EUC 
benefits  on  or  after  the  above  dates  in 
the  States  cited  are  entitled  to  up  to  20 
weeks  of  benefits.  Claimants  filing 
initial  claims  prior  to  the  cited  dates  in 
the  corresponding  States  are  eligible  to 
v  collect  their  entire  entitlement  as 
determined  prior  to  these  changes. 

Information  for  Claimants 

The  duration  of  benefits  payable  in 
the  EUC  Period,  and  the  terms  and 
conditions  on  which  they  are  payable, 
are  governed  by  the  Act  and  the 
operating  instructions  issued  to  the 
States  by  the  U.S.  Department  of  Labor. 
The  State  employment  security  agency 
will  furnish  a  written  notice  of  potential 
entitlement  to  each  individual  who  has 
exhausted  all  rights  to  regular  benefits 
and  is  potentially  eligible  for  EUC 
benefits  (20  CFR  615.13(c)). 

Persons  who  believe  they  may  be 
entitled  to  EUC  benefits,  or  who  wish  to 
inquire  about  their  rights  under  the 
program,  should  contact  the  nearest 


State  employment  service  office  or 
unemployment  compensation  claims 
office  in  their  locality. 

Signed  at  Washington,  DC,  on  December  1, 
1992. 

Roberts  T.  Jones, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  92-29736  Filed  12-7-92;  8:45  am) 
BILUNO  CODE  4S10-30-M 


Office  of  the  Assistaht  Secretary  for 
Veterans’  Employment  and  Training 

Job  Training  Partnership  Act: 

Veterans’  Employment  Programs; 
Solicitation  for  Applications  From 
American  Indian  Tribes  and  Hawaiian 
and  Alaskan  Native  Organizations  for 
Pilot  Demonstration  Projects 

agency:  Office  of  the  Assistant 
Secretary  for  Veterans’  Employment  and 
Training,  Labor. 

ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications. 

SUMMARY:  The  Veterans’  Employment 
and  Training  Service  (VETS)  announces 
the  availability  of  funds  and  a 
solicitation  for  grant  applications  for 
pilot  demonstration  projects  under  title 
IV,  part  C,  of  the  Job  Training 
Partnership  Act  to  serve  certain 
categories  of  Indian  and  Native 
American  Veterans  in  the  Continental 
United  States  (CONUS),  Alaska,  and 
Hawaii.  The  total  amount  of  funds 
available  for  this  solicitation  is 
$500,000.  It  is  anticipated  that  6  to  10 
awards  will  be  made  under  this 
solicitation.  The  average  amount 
awarded  is  expected  to  be  $50,000, 
exclusive  of  match.  Grants  will  be 
awarded  on  a  competitive  basis  for  a 
period  of  approximately  one  year. 

DATES:  One  (1)  original  and  two  (2) 
copies  of  the  application  must  be  mailed 
or  hand-delivered  to  the  address  above 
to  arrive  no  later  than  the  close  of 
business  (4:45  p.m.  Eastern  Time)  on 
February  8, 1993.  Applications  received 
after  that  time  will  be  considered  for 
award  only  if  they  were  mailed  five 
days  or  more  before  the  closing  date  as 
evidenced  by  a  legible  U.S.  Postal 
Service  postmark  or  a  legible  dated 
receipt  from  a  commercial  carrier.  Hand 
delivered  proposals  must  be  received  by 
4:45  PM.  Astern  Time,  February  8, 
1993.  Telegraph  or  facsimile  submitted 
proposals  will  not  be  honored. 
ADDRESSES:  To  obtain  an  application 
package,  contact  Robert  MacLeod,  U.S. 
Department  of  Labor,  Office  of 
Procurement  Services,  room  S  5220, 
200  Constitution  Avenue,  NW.; 
Washington,  DC.  20210.  The  telephone 
number  is  (202)  219-6246.  Please  note 


that  application  packages  will  be  mailed 
to  the  eligible  applicants  in 
SUPPLEMENTARY  INFORMATION,  part  III, 
section  A,  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  MacLeod,  Office  of  Procurement 
Services,  telephone  (202)  219-6246. 
Collect  calls  will  not  be  accepted. 
SUPPLEMENTARY  INFORMATION:  This 
program  einnouncement  consists  of  six 
parts.  Part  I  describes  the  background 
and  purpose  of  this  solicitation.  Part  11 
describes  the  program  for  which  the 
Department  of  Labor  (DOL)  solicits 
applications.  Part  III  describes  the  grant 
application  review  process.  Part  IV 
provides  guidance  on  how  to  prepare 
and  submit  an  application.  Part  V 
describes  reporting  requirements  and 
part  VI  lists  Federal  fiscal  requirements. 

Part  I — ^Background 

A.  The  Veterans’  Employment  and 
Training  Service  (VETS)  administers 
programs  under  title  IV,  part  C,  of  the 
Job  Training  Partnership  Act  (JTPA) 
which  provide  employment  and  training 
services  to  Vietnam-era,  disabled  and 
recently  separated  veterans  under 
formula  grants  to  the  States.  Monies  not 
allocated  to  the  States  by  formula  may 
be  used  by  the  Assistant  Secretary  for 
Veterans’  Employment  and  Training 
(ASVET)  for  research  and  demonstration 
projects  that  enhance  the  provision  of 
services  to  these  eligible  veterans. 

The  intent  of  this  initiative  is  to 
provide  employment  and  training 
services  to  Indian  and  Native  American 
veterans  in  those  areas  most  isolated 
from  jobs  and  job  training.  'This  group 
may  experience  higher  unemployment 
than  the  general  population  of  veterans, 
and  less  access  to  existing  programs  and 
services.  Such  isolation  may  be  cultural 
and  environmental  as  well  as 
geographical.  These  projects  should 
assist  American  Indian  tribal 
governments,  Alaskan  native 
organizations  and  native  Hawaiian 
communities  in  the  development  of 
remedial  education,  classroom  and  on- 
the-job  training  efforts  to  benefit  these 
veterans,  combined  with  job  placement 
and  any  needed  post-placement 
services.  Training  should  therefore 
focus  on  fields  which  are  relevant  to  the 
industry  and  environment  of  the 
individual  project. 

The  establishment  or  strengthening  of 
linkages  between  the  applicant  and 
other  providers  of  services  to  Indians 
and  Native  Americans  (referred  to  as 
Native  Americans  in  this  solicitation) 
and  to  veterans  is  also  a  focus  of  this 
demonstration.  The  best  results  for 
participants  will  emanate  from 
cooperative  relationships  involving 
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referrals,  services,  in-kind  donations 
and  other  forms  of  reciprocal 
relationships  between  the  applicant  and 
Federal,  State,  local,  tribal  and  other 
organizations. 

Under  section  401  of  JTPA,  Native 
American  programs  have  been 
established  to  provide  employment  and 
training  services  to  economically 
disadvantaged  Native  Americans.  Such 
programs  may  serve  veterans,  but  are 
not  specifically  earmarked  for  this 
group.  These  programs  are  administered 
directly  by  the  Secretary  through  the 
Employment  and  Training 
Administration’s  Division  of  Indian  and 
Native  American  Programs  (DINAP). 
Such  entities  currently  receiving  grants 
under  section  401  who  are  Indian  tribes 
or  Hawaiian  Native  or  Alaskan  Native 
organizations  are  the  eligible  applicants 
for  this  solicitation. 

Specifically,  this  effort  by  VETS  is  to 
provide  services  such  as  classroom 
training,  on-the-job  training,  remedial 
education  and  placement  and  support 
services  to  disabled,  recently  separated 
and  Vietnam-era  Indian  and  Native 
American  veterans  to  enable  them  to 
gain  marketable  skills  and  find  stable 
employment  leading  to  self-sufficiency. 

Part  II — Program  Description 

A.  Program  Purpose  and  Goals 

The  VETS  Native  American  initiative 
will  feature  programs  that  encompass 
classroom,  on-the-job  training,  and 
remedial  education  in  an  appropriate 
mix  based  on  the  needs  identified  in  the 
application.  Other  services  necessary  to 
ensure  that  the  program  will  lead  to 
unstabilized  employment  may  be 
provided  such  as  assessment,  job  search 
assistance,  supportive  services,  outreach 
and  coordination  with  related  programs 
in  the  community.  Work  experience  and 
Community  Service  Employment 
activities,  although  allowed  under 
section  401  programs,  will  not  be 
allowed  for  purposes  of  this  solicitation. 

Coordination  and  linkages  with  the 
State  Employment  Security  Agencies 
(SESA’s)  is  especially  sought  and  will 
be  delineated  in  a  required  Linkages 
Plan  to  be  submitted  with  the 
application  package.  VETS  provides 
funds  to  SESA’s  for  Disabled  Veterans’ 
Outreach  Program  (DVOP)  Specialists 
and  Local  Veterans’  Employment 
Representatives  (LVER’s)  to  serve  all 
categories  of  veterans  as  defined  in 
chapters  41  and  42  of  title  38,  United 
States  Code. 

Applicants  will  be  expected  to 
provide  evidence  of  their  ability  to 
obtain  jobs  for  those  completing 
training.  The  focus  of  this 
demonstration  program  will  be  to  build 


knowledge  on  the  best  means  of 
providing  employment  and  training 
services  to  Native  American  veterans  in 
remote  areas  to  enhance  and  improve 
the  utilization  and  impact  of  federally- 
funded  training  programs  and  job  search 
and  placement  assistance. 

B.  Target  Population 

The  target  population  is  Indian  and 
Native  American  veterans  outside  of 
urban  areas  who  reside  within  the 
eligible  applicant’s  jurisdiction  within 
the  Continental  United  States,  Hawaii  or 
Alaska,  and  who  meet  one  or  more  of 
the  following  participant  eligibility 
criteria  under  29  U.S.C.  1721(a)(1) 

(JTPA  section  441)  and  as  further 
defined  in  20  CFR  1005.3  and  by  JTPA 
amendments. 

1.  “Service-connected  disabled 
veteran”  refers  to  (1)  a  veteran  who  is 
entitled  to  compensation  under  laws 
administered  by  the  Department  of 
Veterans  Affairs  (DVA),  or  (2)  an 
individual  who  was  discharged  or 
released  from  active  duty  because  of  a 
service-connected  disability. 

2.  "Veteran  of  the  Vietnam-era”  refers 
to  an  eligible  veteran  any  part  of  whose 
active  military  service  was  during  the 
Vietnam-era  (i.e.,  August  5, 1964 
through  May  5, 1975). 

3.  “Veterans  who  are  recently 
separated  from  military  service”  refers 
to  any  veterans  who  first  applies  for 
participation  in  a  funded  activity  within 
48  months  after  separation  from  military 
service. 

C.  Program  Activities  Provided  by  the 
Project  Which  Can  Be  Supported  by 
VETS  (Including  non-VETS  Share) 

The  program  may  provide  or  arrange 
for  the  following  services: 

— Outreach  to  make  individuals  aware 
of,  and  encourage  the  use  of 
employment  and  training  services: 

— Intake  and  Enrollment: 

— Case  Management  and  Counseling: 

— Assessment  and  Employability 
Development  Planning: 

— Supportive  Services  such  as 
transportation,  self-esteem  and  life 
skills  training,  or  referral  to  other 
entities  for  such  services: 

— Job  Training  Services: 

•  Remedial  Education  and  Basic 
Skills  Instruction: 

•  Job  search  assistance  and  job 
preparatory  training,  including  resume 
writing  and  interviewing  skills: 

•  Job  Counseling: 

•  Vocational  and  Occupational  Skills 
Training: 

•  On-the-Job  Training: 

•  Job  Development  and  Placement 
Services: 


•  Post-Placement  Followup  and 
Support  Services. 

—  Job  training  tools,  books,  tuition,  lab 

fees  and  job  relocation  assistance 

Note:  The  applicant  need  not  provide  all  of 
these  specific  job  training  services,  but 
should  insure  that  the  appropriate  mix  of 
services  is  available  to  address  the  needs  of 
the  target  population  to  be  served. 

D.  Matching  Resources 

In  applying  for  a  grant  under  this 
solicitation,  applicants  should 
demonstrate  that  they  will  expend  funds 
ft-om  other  sources  or  leverage  in-kind 
services  and  resources.  Applicants  are 
encouraged  to  provide  the  highest 
feasible  match  to  demonstrate 
commitment  to  the  project  and  cost 
efficiency  given  the  limited  available 
Federal  resources.  Applications  that 
propose  to  match  at  a  higher  rate  will  be 
considered  more  favorably  during  the 
application  review  process.  Applicants 
committing  less  than  50%  of  the  federal 
funds  requested  will  not  be  as  favorably 
considered. 

Federal  resources  already  targeted 
specifically  for  veterans  such  as  DVOP/ 
LVER  funds.  Department  of  Veterans 
Affairs  (DVA)  services,  and  Homeless 
Veterans  Reintegration  Project  (HVRP) 
funds  cannot  be  used  to  satisfy  the 
match  requirement  for  this  program. 
Except  as  provided  by  Federal  statute,  a 
cost  sharing  or  matching  requirement 
may  not  be  met  by  costs  borne  by 
another  Federal  grant.  However,  Federal 
resources  provided  within  the  same 
statute  (i.e.,  JTPA)  which  will  leverage 
additional  resources  for  the  target 
population  are  allowable  as  match. 

The  recommended  form  of  match  is 
that  which  creates  additional  training 
slots  and  services  for  program 
participants.  Therefore,  use  of  resources 
provided  by  JTPA  title  11,  title  HI,  and 
title  IV,  section  401  is  encouraged. 
Section  401  funds  which  are  used  as 
matching  funds  can  only  be  expended 
in  the  “matched”  program  for  section 
401  authorized  activities.  Matching 
resources  may  be  used  to  serve  Native 
American  veterans  who  have  other  than 
dishonorable  discharges  but  do  not  meet 
the  criteria  for  the  three  target  groups  in 
section  B  Target  Population,  above. 

Part  HI — Application  Review  Procesa 

A.  Eligible  Applicants 

Applications  may  be  submitted  by 
American  Indian  tribal  entities  and 
Alaskan  and  Hawaiian  Native 
organizations  that  currently  receive 
funds  under  section  401  of  the  Job 
Training  Partnership  Act.  (See  also  Fait 
I — Background,  above.) 
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B.  Panel  Review  Criteria 

Reviewers  will  score  the  applications 
basing  their  scoring  decisions  on  the 
following  criteria. 

1.  Need  for  the  Project:  10  Points 

The  application  shall  document  the 

extent  of  need  for  the  project  as 
demonstrated  by: 

(1)  The  number  or  concentration  of 
potentially  eligible  veterans  in  the 
proposed  project  area.  Where  possible, 
an  estimate  of  the  number  of  veterans 
who  belong  to  each  of  the  three  eligible 
target  groups  should  be  delineated 
(recently  separated,  Vietnam-era  and 
disabled); 

(2)  The  availability  of  job 
opportunities  for  the  population 
proposed  to  be  served; 

(3)  Other  factors  that  prevail  in  the 
project  area  such  as  poverty  rates, 
geographical  isolation,  and  other 
conditions  that  intensify  the  need  for 
the  project. 

2.  Overall  Strategy  to  increase 
Employment  and  Job  Retention:  25 
Points 

Th^  application  must  include  a 
description  of  the  proposed  approach  to 
providing  supportive  services,  job 
training,  job  development,  job 
placement  and  post-placement  follow¬ 
up  services.  It  must  show  an 
understanding  of  how  to  make 
maximum  use  of  available  local  human 
service  and  job  training  resources.  Plans 
for  coordination  with  vocational 
education  and  basic  education  agencies, 
JTPA  and  other  Federal  programs 
should  be  highlighted.  It  should  also 
describe  the  planned  approach  to 
obtaining  job  commitments  from 
employers  and  arranging  for  job  training 
providers. 

The  application  should  discuss  what 
combination  of  employment  and 
training  services  will  be  employed  and 
how  this  sequence  and  mix  of  services 
will  achieve  proposed  outcomes. 
Applicants  may  provide  a  flow  chart  to 
depict  the  planned  sequence  of  services 
to  be  provided  to  the  client,  if 
applicable  to  the  discussion.  Strategies 
that  will  assist  the  participating  veterans 
to  complete  training  and  retain 
employment  are  particularly  critical. 
Training  occupations  must  be  identihed 
with  reference  to  their  employability 
potential. 

3.  Quality  of  Linkages  With  Other 
Providers  of  Services  for  Native 
Americans  and  Veterans:  20  Points 

The  application  should  describe  the 
quality  and  extent  of  linkages  this 
program  will  have  with  other  providers 
of  services  that  benefit  the  Native 


American  veteran  ouUide  of  this  grant. 
For  each  service  it  should  be  specified 
who  the  provider  is,  the  source  of 
funding  (if  known)  and  the  type  of 
linkage/referral  system  established  or 
proposed.  Such  linkages  may  involve 
the  Department  of  Veterans  Affairs,  the 
Department  of  Health  and  Human 
Services,  State  or  local  JTPA  entities, 
the  Bureau  of  Indian  Affairs,  economic 
development  agencies,  and  other 
Federal,  State,  local  or  tribal  service 
providers. 

The  applicant  must  also  submit  a 
“Required  Linkages  Plan”  with  the  State 
Employment  Security  Agency  (SESA) 
serving  the  area  within  or  closest  to  the 
project.  This  plan  should  address  how 
Disabled  Veterans’  Outreach  Program 
(DVOP)  speciaUsts  and  Local  Veterans’ 
Employment  Representatives  (LVER’s) 
will  be  utilized  in  this  project.  Where 
possible,  a  memorandum  of 
understanding  should  be  entered  into 
between  the  applicant  and  the  State  or 
local  SESA  which  explains  the  role  of 
each  in  the  recruitment,  assessment, 
referral,  job  development,  job  placement 
and  follow-up  of  participants. 

It  is  recognized  that  Job  Services 
offices  may  not  always  be  in  the  vicinity 
of  remotely  located  projects.  In  such 
cases,  the  applicant  should  explain  the 
circumstances  and  delineate  any  viable 
interaction  that  may  be  made  with  the 
SESA.  One  of  the  purposes  of  this 
demonstration  is  to  forge  or  strengthen 
such  linkages,  so  this  area  must  be 
addressed. 

4.  Organizational  Capability  in 
Providing  Required  Program  Activities: 
20  Points 

The  applicant  should  relate  what 
previous  project  activities  they  may 
have  performed  which  support  the  goals 
of  this  initiative  and  what  program 
changes  would  be  necessary  to  increase 
job  placement  and  retention  for  program 
participants.  Applicants  should  provide 
any  historical  data  on  the  following: 

— ^Number  of  clients  receiving  training/ 
services  and  breakout  by  types  of 
training/services  received; 

— ^Job  placement  rate  of  participants  and 
retention  rates  of  those  employed; 

— Other  positive  outcomes  for 
participants  (e.g.,  educational 
outcomes  attained,  etc.); 

Collaborative  efforts  with  other  agencies 
or  organizations  must  be  clearly 
identified. 

5.  Planned  Outcomes  for  the  Project:  15 
Points 

The  proposed  project  is  intended  to 
result  in  a  measiuable  increase  in  the 
employment  and  retention  of  the  Indian 


and  Native  American  veterans  to  be 
served.  The  application  should  discuss 
how  the  project  is  likely  to  achieve  its 
expected  outcomes. 

The  application  should  set  forth  a 
clear  description  of  the  planned 
performance  goals  for  the  project  and 
what  measures  and  planned  evaluation 
approach  will  be  used  to  assess  how 
well  tiie  program  has  met  its  objectives. 
Quantifiable  goals  must  be  identified. 

6.  Cost  and  Budget  Documentation:  10 
Points 

Proposed  resources  should  be 
adequate  for  the  services  described  in 
the  application.  The  total  cost  of  the 
project,  however,  must  be  reasonable  in 
view  of  the  anticipated  results. 
Applicants  should  document  their 
expected  costs  and  justify  why  they 
consider  these  costs  to  be  reasonable. 

A  description  by  category  (personnel, 
travel,  etc.)  of  the  total  ^nds  required 
and  of  outside  support  that  will  be  used 
and  charged  as  matching  resources  must 
be  included.  The  funds  available  (total 
Federal  share  and  non-Federal  share, 
along  with  their  source)  must  be 
specified.  Projects  proposing  a  higher 
match  share  will  be  considered  more 
favorably  under  this  criterion. 

In  addition  extra  points  will  be 
awarded  based  upon  the  percent  of 
match  proposed  in  relation  to  the 
Federal  (VETS)  share  as  follows: 

Above  100%  match  to  Federal  (VETS) 
share — 15  points 
100%  match — 10  points 
80%  match — 8  points 
50%  match — 5  points 
Below  50% — 0  points 
Applicants  tire  advised  that 
discussions  may  be  necessary  in  order 
to  certify  any  inconsistencies  in  their 
applications.  The  final  decision  on  the 
award  will  be  based  upon  what  is  most 
advantageous  to  the  Federal  government 
as  determined  by  the  Grant  Officer. 
Recommendations  by  reviewers  are  only 
advisory  to  the  Grant  Officer. 

The  Grant  Officer  reserves  the  right  to 
discuss  applications  with  other  Federal 
or  non-Federal  funding  sources  to 
ascertain  the  applicant’s  performance 
record. 

Part  IV — Criteria  for  Screening 

All  applicants  that  meet  the  deadline 
for  submission  will  be  screened  for 
responsiveness  (completeness  and 
conformity  to  the  requirements  of  this 
solicitation).  Responsive  applicants  will 
then  be  reviewed  and  evaluated 
competitively  against  the  evaluation 
criteria  specified  in  Panel  Review 
Griteria  described  in  the  previous 
section. 
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I.  Screening  Requirements 

In  order  for  an  application  to  be  in 
conformance  it  must  include  an  original 
and  two  copies  of  the  following: 

(a)  SF  424,  Application  for  Federal 
Assistance. 

(b)  SF  424A,  Budget  Information, 
Non-Construction — with  appropriate 
back-up  materials  and  narrative 
explanation  of  cost. 

(c)  SF  424B,  Assurances — Non- 
Construction  Programs. 

(d)  Assurances  that  the  applicants 
will  pay  the  approved  match  for  the 
project  from  non- VETS  resources  as 
described  in  part  II D.  above. 

(e)  Project  Narrative:  The  narrative 
portion  of  the  application  should  be 
limited  to  twenty  (20)  doublespaced 
pages,  typewritten  on  one  side  of  the 
paper  only.  Charts  and  exhibits  are  not 
counted  against  the  page  limit.  The 
following  format  is  strongly 
recommended: 

1.  Need  for  the  Project. 

2.  Quality  of  Strategy  to  increase 
Employment  and  Job  Retention. 

3.  Quality  of  Linkages  with  Other 
Providers  of  Employment  and  Training 
and  Supportive  Services  for  Native 
Americans  and  Veterans. 

4.  Organizational  Capability  in 
Providing  Required  Program  Activities. 

5.  Planned  Outcomes  for  the  Program 
including  Quantihable  Goals. 

6.  Cost  and  Budget  Documentation. 

(f)  Certificate  Regarding  a  Drug  Free 
Workplace. 

(g)  Certification  Regarding  Lobbying. 

(h)  Certification  Regarding 
Department,  Suspension,  and 
Responsibility  Matters — Primary 
Covered  Transactions. 

Note:  Items  (f)  through  (h)  and  any 
Standard  Forms  will  be  provided  in  the 
application  package. 

Part  V — Reporting  Requirements 

The  grantee  shall  furnish  the  reports 
and  documents  listed  below  on  a 
quarterly  basis: 

A.  Financial  Reports 

1.  The  grantee  will  use  Standard  Form 
(SF)  269,  Financial  Status  Report,  to 
report  outlays,  program  income,  and 
other  financial  information.  SF  269  will 
be  submitted  not  later  than  30  calendar 
days  after  the  ending  date  of  each 
Federal  fiscal  yedr  quarter  during  the 
grant  period.  In  addition,  a  final  SF  269 
will  be  submitted  not  later  than  90 
calendar  days  after  the  end  of  the  grant 
period. 

2.  The  grantee  will  also  submit  a 
Health  and  Human  Services,  Payment 
Management  System  (HHS-PMS)  272 
form  in  lieu  of  a  Standard  Form  (SF) 


272,  Federal  Cash  Transactions  Report, 
to  the  designated  Grant  Officer’s 
Technical  Representative  (GOTR)  no 
later  than  15  days  after  receipt.  In  the 
event  a  success^l  applicant  does  not 
possess  electronic  transfer  capability, 
alternate  instructions  will  be  provided 
prior  to  award. 

B.  Program  Reports 

1.  The  grantee  will  submit  quarterly 
progress  reports  30  days  after  the  end  of 
the  Federal  fiscal  year  quarter 
concurrently  with  the  SF  269  to  the 
designated  Grant  Officer’s  Technical 
Representative  (GOTR).  The  progress 
report  shall  include  data  on  required 
and  project  specific  performance 
measures.  Reports  shall  also  include,  in 
brief  narrative  form,  such  information 
as: 

(a)  Cumulative  year  to  date 
comparison  of  actual  accomplishments 
to  each  goal  during  the  reporting  period; 

(b)  Characteristics  of  the  total  number 
of  participants  enrolled  by  the  three 
eligible  veterans  target  groups  to  be 
served. 

(c)  Other  pertinent  information 
including  analysis  of  particularly 
successful  or  problematic  components 
of  the  program  design. 

2.  A  final  technical  performance 
report  will  be  submitted  not  later  than 
90  calendar  days  after  the  end  of  the 
grant  period  and  will  summarize 
accomplishments,  activities  and 
conclusions. 

Part  VI — Federal  Fiscal  Requirements 

All  grants  awarded  will  be  subject  to 
the  following  administrative  standards 
and  provisions: 

A.  29  CFR  part  97 — Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreement  to  State, 
Local  and  Indian  Tribal  Governments. 

B.  29  CFR  part  96 — Federal  Standards 
for  Adult  of  Federally  Funded  Grants, 
Contracts  and  Agreements. 

Note:  An  audit  must  be  independently 
conducted  by  the  recipient  of  these  funds, 
unless  covered  under  the  Single  Audit  Act. 

Signed  at  Washington,  DC  this  2nd  day  of 
December,  1992. 

Robin  L.  Higgins, 

Acting  Assistant  Secretary  for  Veterans’ 
Employment  and  Training. 

(FR  Doc.  92-29737  Filed  12-7-92;  8:45  am) 
BILUNO  CODE  4510-70-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Declined  General  Applications  for 
Federal  Assistance 

ACTION:  Notice  of  final  rule. 


AGENCY:  National  Endowment  for  the 
Arts. 


SUMMARY:  Process  for  reconsideration  of 
declined  applications  for  Federal 
Assistance.  This  Rule  adopts  in  final 
form  a  Proposed  Procedure  published 
June  8, 1992,  in  response  to  public 
comment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  General  Counsel,  room  522, 
National  Endowment  for  the  Arts, 

Nancy  Hanks  Center;  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506- 
0001;  (202)  682-5418  (voice)  or  (202) 
682-5496  (Voice/T.T.:  Text-Telephone, 
a  telephone  device  for  hearing  impaired 
individuals).  Visually  or  learning 
impaired  people  may  obtain  assistance 
in  acquiring  a  cassette  recording  of  this 
final  rule  by  writing  or  calling:  Office 
for  Special  Constituencies,  Room  605, 
National  Endowment  for  the  Arts, 

Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506- 
0001;  682-5532  (voice)  or  (202)  682- 
5496  (Voice/T.T.). 

I.  Purpose 

The  processes  by  which  the  National 
Endowment  for  the  Arts  (the 
“Endowment”)  offers  financial  and 
technical  assistance  have  been  designed 
to  result  in  supporting  projects  of 
artistic  excellence  and  merit.  The 
Endowment  relies  on  advisory  peer 
panel  review  of  grant  applications  as  the 
first  step  in  assuring  informed  support. 
Panel  recommendations  are 
subsequently  reviewed  by  the  National 
Council  on  the  Arts,  which  provides 
advice  to  the  Chairperson  of  the 
Endowment.  The  Chairperson  then 
decides  whether  to  approve  the 
applications  recommended  by  the 
Council. 

The  Circular  establishes  a  procedure 
for  reconsideration  of  applications  for 
financial  and  technical  assistance, 
which  have  been  declined  by  the 
National  Endowment  for  the  Arts  based 
on  negative  recommendations  of  the 
peer  review  panel.  This  procedure  does 
not  include  reconsideration  of  grant 
amounts  once  a  grant  is  awarded.  This 
Process  does  not  apply  to  applications 
recommended  by  the  peer  review  panel 
but  rejected  by  the  Council  or 
Chairperson.  Reconsideration  of  such 
applications  is  had  at  the  direction  of 
the  Chairperson  only.  The  provisions  of 
this  Circular,  which  updates  and 
amends  the  earlier  Circular,  dated 
March  29, 1983,  on  this  subject,  do  not 
apply  to  procurement  governed  by  the 
Federal  Acquisition  Regulations. 
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2.  Policy 

(a)  Statement.  Award  of  financial  and 
technical  assistance  is  discretionary. 
Panel  recommendations  are  made  using 
criteria  described  in  the  Program 
guidelines.  Criteria  that  involve 
subjective,  qualitative  judgments  are  not 
subject  to  reconsideration. 
Notwithstanding  this  fact,  a  Project 
Director,  Authorizing  Official,  or 
individual  whose  application  has  been 
declined  (hereinafter  referred  to  as 
"applicant”)  may  obtain  an  explanation 
of  the  declination  from  the  appropriate 
Endowment  Program  Director. 

Following  receipt  of  the  explanation,  if 
the  applicant  beeves  that  the 
declination  was  based  on  one  or  more 
of  the  following  Grotmds  for 
Reconsideration,  reconsideration  may 
be  obtained  under  the  procedure 
outlined  in  Section  3,  l^low. 

(b)  Ground(s)  for  reconsideration. 

Reconsideration  of  application 

declinations  is  available  solely  for  one 
or  more  of  the  following  three  reasons 
relating  to  procedural  impropriety  or 
error: 

(i)  Panel  considered  criteria  other 
than  those  appearing  in  the  relevant 
Program  guidelines; 

(ii)  Individuals]  with  conflict  of 
interest  served  on  peer  review  panel; 

(iii)  Information  relevant  to  tne 
deliberations  was  provided  by  staff, 
panelists,  or  others,  but  not  including 
the  applicant,  which  was  inaccurate  or 
incomplete,  despite  the  fact  that  the 
applicant  provided  the  Endowment  staff 
with  accurate  and  complete  information 
as  part  of  the  regular  application 
process. 

3.  Procedures  to  be  Followed  for 
Reconsideration 

(a)  Explanation  by  Program  Director. 
Within  30  days  following  written 
notification  from  the  Endowment  of  its 
decision  on  any  application,  the 
applicant  may  request  an  explanation 
for  a  declined  application  from  the 
appropriate  Program  Director.  This 
initial  request  may  be  by  telephone,  in 
person,  or  in  writing,  as  required  by  the 
individual  Program.  The  Program 
Director  will  explain  within  30  days 
following  the  applicant’s  request  the 
basis  for  declination,  which  may 
include  a  summary  of  the  peer  review 
panel  comments  and  applicable  on-site 
evaluation  reports,  the  names  of  all 
panel  and  staff  members,  and  other 
information,  not  otherwise  exempt  from 
disclosure,  requested  by  the  applicant. 

The  Program  Director  may  designate 
another  Endowment  official  to  provide 
the  explanation  for  the  declination  to 
the  applicant.  The  term  "Program 


Director,”  as  used  here,  applies  to  such 
desimees. 

(bj  Request  for  reconsideration.  If  the 
Pro^m  Director’s  explanation  appears 
to  file  applicant  to  indicate  the  presence 
of  one  or  more  of  the  "Grounds  for 
Reconsideration”  listed  in  paragraph 
2(b)  above,  the  applicant  may  submit  to 

(herea^er^ferred  to  as  "Deputy”)  a 
written  Request  for  Reccmsidwation. 

’This  written  request  must  reference  the 
particular  ground(s)  for  reconsideraticm 
and  specify  the  facts  supporting  his  in 
her  claim,  with  enough  particularity  to 
enable  the  Deputy  to  determine  whether 
the  claim  is  meritorious.  A  request  of 
this  nature  will  be  considwed  only  if: 

(a)  The  Request  for  Reconsideration  is 
based  on  one  or  more  of  the  mounds 
listed  in  paragraph  2(b);  (b)  me 
applicant  has  obtain^  an  explanation 
from  the  appropriate  Program  Director; 

(c)  the  applicant  has  specified  with 
sufficient  particularity  the  facts 
-  supporting  his  or  her  claim;  (d)  the 
Request  for  Reconsideration  is  received 
by  the  Deputy  within  30  days  after  the 
date  of  the  Program  Director’s 
explanation. 

tc)  Action  by  the  appropriate  deputy. 

(i)  The  appropriate  Deputy  will  review 
the  applicant’s  Request  for 
Reconsideration,  records  of  the  panel 
discussions,  the  applicant’s  application 
file,  and  any  other  relevant  materials  to 
determine  if  the  panel’s 
recommendation  was  influenced  by  one 
or  more  of  the  groimds  listed  in 
paragraph  2(b).  In  conducting  this 
review,  the  Deputy  may  request 
additional  information  from  the 
applicant,  obtain  advice  from  a  peer 
review  panel,  or  conduct  additional 
investigation  or  review.  However,  no 
revisions  or  additions  to  the  grant 
application  materials  will  be  accepted 
in  connection  with  the  Request  for 
Reconsideration,  except  to  the  extent 
that  additional  materials  are  necessary 
to  substantiate  the  applicant’s  claim  that 
one  or  more  of  the  groimds  listed  in 
parag^h  2(b)  exists. 

(ii)  The  Deputy  may  conduct  the 
reconsideration  personally  or  may 
designate  another  Endowment  official 
who  had  no  part  in  the  initial  evaluation 
to  do  so.  *1110  term  "Deputy,”  as  used 
here,  allies  to  such  designees. 

(iii)  The  Deputy  will  provide  written 
notification  of  the  results  of  the 
reconsideration  within  45  days 
following  receipt  of  the  Request  for 
Reconsideration.  If  the  Deputy  cannot 
provide  such  notice  ivithin  45  days,  the 
applicant  will  receive  a  written 
explanation  of  the  need  for  more  time 
and  an  estimate  of  when  the  results  can 
be  expected. 


(d)  Resolution  of  requests  for 
reconsideration.  Reconsideration  is  not 
an  adversarial  process,  and  a  formal 
hearing  is  not  provided.  The 
Endowment  caimot  assure  applicants 
that  reconsideration  will  result  in  the 
award  of  a  grant  even  if  error  is 
established  in  cormection  with  the 
initial  evaluation.  ’The  Deputy  shall 
make  one  of  the  following  four 
determinations.  The  determinations  of 
the  Deputy  shall  be  in  writing  and  shall 
be  final. 

(i)  If  the  Deputy  determines  that  none 
of  t^  grounds  listed  in  paragraph  2(b) 
existed,  the  declination  will  be  affirmed. 

(ii)  If  the  Efeputy  determines  that  one 
or  more  of  the  groimds  listed  in 
paragraph  2(b)  existed,  but  the 
recommendation  of  the  peer  review 
panel  was  not  affected  materially,  the 
declination  will  be  affirmed. 

(iii)  If  the  Deputy  determines  that  one 
or  more  of  the  grounds  listed  in  2(b) 
existed,  and  he  or  she  can  determine, 
based  on  the  materials  reviewed,  that 
but  for  the  infirmity  in  the  review 
process,  the  application  would  have 
been  recommended,  the  application  will 
be  considered  by  the  National  Council 
on  the  Arts  at  its  next  regularly 
scheduled  meeting.  The  Chairperson  of 
the  Endowment  then  will  decide 
whether  to  approve  applications 
recommended  by  the  Coimcil. 

(iv)  If  the  Deputy  determines  that  one 
or  more  of  the  groimds  listed  in 
paragraph  2(b)  occurred,  but  he  or  she 
cannot  determine  whether,  but  for  the 
infirmity,  the  peer  review  panel  would 
have  recommended  that  application,  the 
application  will  be  reviewed  by  a  panel. 
If  the  panel  recommends  the  application 
for  support,  the  National  Council  on  the 
Arts  will  review  it  at  the  next  regularly 
scheduled  meeting.  The  Chairperson  of 
the  Endowment  then  will  decide 
whether  to  approve  applications 
recommended  by  the  Council. 

4.  Reporting  Requirements 

Each  appropriate  Deputy  will 
maintain  record  of  Requests  for 
Reconsideration,  in  accordance  with  the 
Endowment’s  Records  Disposition 
schedule.  The  record  will  include  the 
date  of  receipt,  the  name  of  the 
applicant,  including  name  of 
organization  or  institution  where 
applicable,  the  application  number,  the 
determinations  of  the  Deputy,  and  once 
the  Deputy’s  review  is  complete,  the 
date  on  which  each  applicant  was 
notified  of  the  results  of  the 
reconsideration,  and  wdiat  those  results 
were. 
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Dated;  November  30, 1992. 

Catherine  Stevens, 

General  Counsel,  National  Endowment  for  the 
Arts. 

IFR  Doc.  92-29661  Filed  12-7-92;  8:45  am) 
BILUNG  COOe  7S3S-01-M 


POSTAL  RATE  COMMISSION 

[Docket  No.  C39-2  and  Order  No.  953] 

Parcel  Post  Rate  Complaint:  Notice 
and  Order  on  Filing  of  Complaint  of 
United  Parcel  Service 

Issued  December  2, 1992. 

Before  Commissioners;  George  W.  Haley. 

Chairman;  Henry  R.  Folsom,  Vice- 

Chairman;  John  W.  Crutcher;  W.H.  "Trey” 

LeBlanc  111;  H.  Edward  Quick,  Jr. 

On  November  24, 1992,  United  Parcel 
Service  (UPS)  filed  a  complaint  with  the 
Commission  under  39  U.S.C.  3662.  UPS 
asserts  that  the  rates  for  parcel  post 
currently  do  not  cover  their  attributable 
costs  and  make  no  contribution  to 
nonattribuable  costs.  UPS  requests  that 
the  Commission  hold  hearings  and  issue 
a  recommended  decision  to  increase 
parcel  post  rates  to  a  level  sufficient  to 
cover  those  costs. 

UPS  states  that  it  is  a  competitor  of 
the  Postal  Service,  particularly  for 
parcel  post.  UPS  says  that  in  the  most 
recent  omnibus  rate  case,  Docket  No. 
R90-1,  the  Commission  found  that 
parcel  post  must  have  a  cost  coverage  of 
111  percent  to  meet  the  requirements  of 
the  Postal  Reorganization  Act  (Act). 
Citing  a  Postal  Service  exhibit  in  Docket 
No.  MC93-1,  UPS  asserts  that  parcel 
post  rates  are  not  covering  their 
attributable  costs  and  make  no 
contribution  to  nonattributable  costs. 
UPS  predicts  that  the  cost  coverage  for 
parcel  post  will  continue  to  erode.  UPS 
reports  its  understanding  that  a  postal 
rate  increase  is  unlikely  before  the  end 
of  1994. 

UPS  argues  that  the  current  parcel 
post  rates  constitute  unfair  competition. 
Citing  sections  403(c)  and  3622(b)(1)  of 
the  Act,  UPS  says  the  current  rate 
schedules  constitute  an  undue  or 
unreasonable  discrimination  among 
users,  as  well  as  an  undue  or 
unreasonable  preference  to  certain 
users. 

Under  the  Commission’s  rules  of 
practice  (39  CFR  3001.84)  the  Postal 
Service  has  30  days  to  file  an  answer  to 
a  complaint.  We  are  setting  December 
28, 1992,  as  the  date  for  the  Postal 
Service’s  answer. 

The  Commission  appoints  Stephen  A. 
Gold,  Director  of  the  Office  of  the 
Consumer  Advocate,  to  represent  the 
interest  of  the  general  public  in  this 
proceeding. 


It  is  ordered: 

(1)  The  Postal  Service  is  to  file  an 
answer  to  the  complaint  of  United 
Parcel  Service  by  December  28, 1992. 

(2)  Stephen  A.  Gold,  Director  of  the 
Office  of  the  Consumer  Advocate,  is 
appointed  to  represent  the  interests  of 
the  general  public  in  this  proceeding. 

(3)  The  Secretary  shall  publish  this 
Notice  and  Order  in  the  Federal 
Register. 

By  the  Commission. 

Charles  L.  Clapp, 

Secretary. 

(FR  Doc.  92-29727  Filed  12-7-92;  8:45  am) 
BIUUNQ  COOe  7710-fW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Appiications  for  Uniisted  Trading 
Priviieges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  inc. 

December  1, 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Laser  Industries,  Ltd. 

Common  Stock,  $.10  Par  Value  (File  No.  7- 

9652) 

Surgical  Care  Affiliates,  Inc. 

Common  Stock,  $.25  Par  Value  (File  No.  7- 

9653) 

T2  Medical,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9654) 

Andrea  Radio  Corp. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9655) 

Paxar  Corp. 

Common  Stock,  $.10  Par  Value  (File  No.  7- 

9656) 

Sunbeam-Oster  Co.,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9657) 

Helionetics,  Inc. 

Common  Stock,  No  Par  Value  (File  No.  7- 

9658) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  22, 1992, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 


450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
air  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  92-29645  Filed  12-7-92;  8:45  am) 
BILUNO  cooc  WIO-ei-H 


Self-Regulatory  Organizatlone; 
Applications  for  Unlisted  Trading 
Priviieges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc. 

December  1, 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Georgia  Power  Co. 

$2.43  Qass  A  Pfd.,  No  Par  Value  (File  No. 
7-9678) 

Georgia  Power  Co. 

$2.50  Class  A  Pfd.,  No  Par  Value  (File  No. 
7-9679) 

Germany  Fund,  Inc. 

Common  Stock,  $.001  Par  Value  (File  No. 
7-9680) 

Giant  Industries,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
9681) 

Giant  Group,  Inc. 

Common  Stock,  $1.00  Par  Value  (File  No. 
7-9682) 

Global  Yield  Fund,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
9683) 

Goodrich  (B.F)  Co. 

$7.85  Cum.  Pfd.,  Ser.  A,  $1.00  Par  Value 
(File  No.  7-9684) 

Goodrich  (B.F.)  Co. 

$3.50  Cum.  Conv.  Pfd.,  Ser.  D,  $1.00  Par 
Value  (File  No.  7-9685) 

Craco,  Inc. 

Common  Stock,  No  Par  Value  (File  No.  7- 

9686) 

GRC  International,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9687) 

Grand  Metropolitan  Pic 
American  Depository  Receipts  (File  No.  7- 

9688) 

Great  Northern  Iron  Ore  Properties  Trust 
Ctfs.  of  Beneficial  Interest,  No  Par  Value 
(File  No.  7-9689) 

Green  Mountain  Power  Corp. 
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Common  Stock,  $3.33\6  Par  Value  (File 
No.  7-9690) 

Growth  Fund  of  Spain,  Inc. 

Common  Stock,  S.OlPar  Value  (File  No.  7- 
9691) 

G*rE  Corp. 

5%  Ckmv.  Pfd.  $50.00  Par  Value  (File  Na 
7-9693) 

Cl  h  Corn. 

$2.00  Conv.  Pfd.,  No  Par  Value  (File  Na  7- 
9693) 

GTE  Corp. 

S2.475  Pfd.,  No  Par  Value  (File  No.  7-9694) 
GTE  Florida,  Inc. 

$1.25  Cum.  Pfd.,  $25.00  Par  Value  (File  No. 
7-9695) 

GTE  Florida,  Inc. 

$2.30  Cum.  Pfd.  Ser.  B,  $25.00  Par  Value 
(File  Na  7-9696) 

GTE  Florida,  Inc. 

8.16%  Cum.  Pfd.,  $25.00  Par  Value  (File 
No.  7-9697) 

Illinois  Power  Co. 

4.08%  Cum.  Pfd.  $50.00  Par  Value  (File 
No.  7-9698) 

Illinios  Power  Co. 

4.26%  Cum.  Pfd.,  $50.00  Par  Value  (File 
No.  7-9699) 

Illinois  Power  Co. 

4.20%  Cum.  Pfd.,  $50.00  Par  Value  (File 
Na  7-9700) 

Illinois  Power  Co. 

4.42%  Cum.  Pfd.,  $50.00  Par  Value  (File 
No.  7-9701) 

Illinois  Power  Co. 

4.70%  Cum.  Pfd.,  $50.00  Par  Value  (File 
No.  7-9702) 

Illinois  Power  Co. 

8.24%  Cum.  Pfd.,  $50.00  Par  Value  (File 
No.  7-9703) 

Illinois  Power  Co., 

8.52%  Cum.  Pfd.,  $50.00  Par  Value  (File 
No.  7-9704) 

Illinois  Power  Co. 

7.56%  Cum.  Pfd,.  $50.00  Par  Value  (File 
No.  7-9705) 

Illinois  Power  Co. 

8.94%  Cum.  Pfd,.  $50.00  Par  Value  (File 
No.  7-9706) 

Illinois  Power  Co. 

8%  Cum.  Pfd,.  $50.00  Par  Value  (File  No. 
7-9707) 

minor  "ower  Co. 

Pfd.  Cum.  Adj,  Rte.,  Ser.  A,  No  Par  Value 
(File  No.  7-9708) 

Illinois  Power  Co. 

Cum  Adj,  Rte.,  Ser.  B  Pfd,.  No  Par  Value 
(File  No.  7-9709) 

Illinois  Power  Co. 

8%  Cum  Pfd,.  1986,  No  Par  Value  (File 
No.  7-9710) 

IN  A  Investment  Securities,  Inc. 

Conunon  Stock,  $.10  Par  Value  (File  No.  7- 
9711) 

Indiana  &  Michigan  Electric  Co. 

7.08%  Cum  Pfd,.  $100.00  Par  Value  (File 
No.  7-9712) 

Indiana  &  Michigan  Electric  Co. 

7.76%  Cum.  Pfd,.  No  Par  Value  (File  No. 
7-9713) 

Indiana  &  Michigan  Electric  Co. 

8.68%  Cum.  Pfd,.  $100.00  Par  Value  (File 
No.  7-9714) 

Indiana  &  Michigan  Electric  Co. 

$2.15  Cum.  Pfd,.  $25.00  Par  Value  (File  No. 
7-9715) 

Indiana  &  Michigan  Electric  Co. 


$2.25  Cum.  Pfd,.  $25.00  Par  Value  (File  No. 
7-9716) 

Inland  Steel  Industries,  Inc  (Holding  Co.) 

$4,625  Cum.  Conv.  Bxch.  Pfd,.  Ser.  G,$1.00 
Par  Value  (File  No.  7-9717) 

These  securities  are  listed  and 
registered  on-one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  22, 1992, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretaiy. 

(FR  Doc.  92-29647  Filed  12-7-92;  8:45  am] 
BILLMO  CODE  MIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

December  1, 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  ([Commission 
(“Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Monk  Austin,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9660) 

Natural  Alternatives  International,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 

9661) 

Nuveen  Arizona  Premium  Income  Municipal 
Fund,  Inc 

(Common  Stock,  $.01  Par  Value  (File  No.  7- 

9662) 

Nuveen  Insured  (California  Premium  Income 
Municipal  Fund,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9663) 

Putnam  (California  Investment  Grade 
Municipal  Trust 

(Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  Na  7-9664) 

Putnam  Investment  Grade  Mimidpal  Trust  II 


(Common  Shares  of  Beneficial  Interest,  No 
Par  Value  (File  No.  7-9665) 

Putnam  New  York  Investment  Grade 
Mimicipal  Trust 

(Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-9666) 

Taubman  (Centers,  Inc 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9667) 

Value  Health,  Inc. 

(Common  Stock,  No  Par  Value  (File  No.  7- 

9668) 

Wellsford  Residential  Property  Trust 

(Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-9669) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  22, 1992, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doa  92-29648  Filed  12-7-92;  8:45  am) 
BILUNQ  CODE  MIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange,  Inc. 

December  1, 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  security: 

CMAG  Investment  Corp. 

Common  Stock,  $.001  Par  Value  (File  No. 
7-9659) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 
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Interested  persons  are  invited  to 
submit  on  or  before  December  22, 1992, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority, 
lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  92-29646  Filed  12-7-92;  8:45  am) 
BILUNG  CODE  S01(M>1-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

December  1, 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

American  Municipal  Term  Trust,  Inc.  Ill 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
9670) 

Central  Maine  Power  Company 
NV  Cum  Pfd.  Stock  7^/a,  $100  Par  Value 
(File  No.  7-9671) 

Putnam  California  Investment  Grade 
Municipal  Trust 

Common  Shares  of  Beneficial  Interest,  No 
Par  Value  (File  No.  7-9672) 

Putnam  New  York  Investment  Grade 
Municipal  Trust 

Common  Shares  of  Beneficial  Interest,  No 
Par  Value  (File  No.  7-9673) 

Putnam  Investment  Grade  Municipal  Trust  11 
Common  Shares  of  Beneficial  Interest,  No 
Par  Value  (File  No.  7-9674) 

Nuveen  Arizona  Premium  Income  Municipal 
Fund 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9675) 

Nuveen  Insured  California  Premiraum 
Income  Municipal  Fund 
Common  Stock,  $.01  Par  Value  (File  No.  7- 

9676) 

Monk  Austin,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9677) 


These  securities  are  Hsted  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  22, 1992, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretaiy. 

[FR  Doc.  92-29649  Filed  12-7-92;  8:45  am) 
BILUNO  CODE  M1O-01-M 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (PAXAR  Corp.,  Common 
Stock,  $.10  Par  Value)  File  No.  1-9493 

December  2, 1992. 

PAXAR  Corporation  ("Company”)  has 
filed  an  application  with  the  ^curities 
and  Exchange  Commission 
(“Commission”),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  (“Act”)  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  from  listing 
and  registration  on  the  American  Stock 
Exchange,  Inc.  (“Amex”). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex,  its 
common  stock  is  listed  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE”).  The 
Company’s  common  stock  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  November  16, 1992  and 
concurrently  therewith  such  stock  was 
suspended  from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
its  common  stock  from  listing  on  the 
Amex,  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  in  maintaining  the  dual  listing 
of  its  Common  Stock  on  the  NYSE  and 
on  the  Amex.  The  Company  does  not 


see  any  particular  advantage  in  the  dual 
trading  of  its  common  stoc^  and 
believes  that  dual  listing  would 
fragment  the  market  for  its  Common 
Stock. 

Any  interested  person  may,  on  or 
before  December  23, 1992  submit  by 
letter  to  the  Secretary  of  the  Securifies 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  I)C  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  92-29725  Filed  12-7-92;  8:45  am] 
BILUNG  CODE  MKMtl-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Docket  No.  48516  Notice  92-31] 

Commission  to  Promote  Investment  in 
America’s  Infrastructure 

AGENCY:  Office  of  the  Secretary, 
Department  of  Transjmrtation. 

ACTION:  Notification  of  open  docket  for 
public  review. 

The  Commission  to  Promote 
Investment  in  America’s  Infrastructure 
(Commission)  was  established  by 
Section  1081  of  Public  Law  102-240, 
the  Intermodal  Surface  Transportation 
Act  of  1991  (ISTEA). 

The  Commission  is  studying  the 
feasibility  and  desirability  of  creating  a 
type  of  infrastructure  security  that 
would  permit  pension  fund  investment 
in  domestic  infrastructure  projects.  Over 
the  past  few  months,  the  Commission 
has  held  several  public  hearings  on  this 
and  related  subjects.  Docket  No.  48516 
contains  copies  of  the  testimony  and 
other  evidence  that  has  been  submitted 
to  the  Commission. 

Interested  persons  wishing  to  view 
the  materials  in  this  docket  may  do  so 
at  the  OST  Docket  Section,  U.S. 
Department  of  Transportation,  room 
4107,  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Laurence  T.  Phillips,  Chief,  Industry 
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Economics  and  Finance  Division,  Office 
of  Economics,  room  10223,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  Washinrton  DC  20590. 
Mr.  Phillips  can  be  reacmed  at  (202) 
366-5412. 

Dated;  December  2, 1992. 

Laurence  T.  Phillips, 

Chief,  Industry  Economics  and  Finance 
Division. 

IFR  Doc.  92-29717  Filed  12-7-92;  8:45  ami 
BtLUNQ  COOE  4»10-e2-M 


Coast  Guard 
[CGD  92-064] 

Draft  Environmental  Impact  Statement; 
Haiku  Valley,  Kaneohe,  Oahu,  Hawaii 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Coast  Guard  intends 
to  prepare  and  circulate  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  a  proposed  housing  pro}ect,  to  be 
located  at  the  U.S.  Coast  Guard  Omega 
Station,  Haiku  Valley,  Kaneohe,  Oahu, 
Hawaii.  The  propos^  action  and 
alternatives  to  be  addressed  in  the  DEIS 
are  designed  to  meet  the  Coast  Guard’s 
need  for  additional  affordable,  safe,  and 
decent  family  housing  units. 

DATES:  Comments  must  be  received  on 
or  before  January  7, 1993. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Commanding  Officer,  U.S.  Coast 
Guard,  Civil  Engineering  Unit,  attn:  Bill 
Grannis,  300  Ala  Moana  Blvd,  rm.  8122, 
Honolulu,  Hawaii  96850-4982,  or  may 
be  delivered  to  the  same  address 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (808)  541- 
3103  for  information  concerning 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bill  Grannis,  Environmental 
Protection  Specialist,  U.S.  Coast  Guard, 
Civil  Engineering  Unit,  Telephone:  (808) 
541-3103. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  intent  is  published  as  required 
by  the  Council  on  Environmental 
Quality  in  40  CFR  1501.7.  Preliminary 
environmental  concerns  were  identified 
as  a  result  of  previous  planning  and 
through  comments  received  on  the 
environmental  analysis  documented  in 
the  Environmental  Assessment  for 
Construction  of  144  Family  Housing 
Units,  Omega  Transmission  Station 
Haiku  Valley,  Oahu,  Hawaii  (USCG, 
February  1992).  The  proposed  action 
consists  of  building  a  maximum  of  239 
single  family  homes,  townhouses,  and 
multiplex  units  on  U.S.  Coast  Guard 


land.  As  proposed,  the  project  will  be 
constructed  in  several  phases.  A 
maximum  of  144  housing  units  will  be 
biult,  consisting  of  single  family  homes, 
townhouses,  and  2-  and  3-story 
multiplex  imits  on  one  17-acre  parcel.  A 
maximum  of  95  housing  units  are  to  be 
built,  consisting  of  tow^ouses  and  2- 
and  3-story  multiplex  units  on  a  second 
9.1-acre  parcel.  Preliminary  plans  for 
both  parcels  call  for  construction  of 
roads,  parking,  walks,  lighting,  retaining 
walls,  and  landscaping.  Plans  for  the  17 
acre  parcel  also  call  for  construction  of 
a  commimity  center,  pool,  playfields, 
courts,  and  a  maintenance  support 
building.  Pending  the  findings  of  a 
traffic  study  of  the  area,  additional 
development  at  the  site  may  include 
either  upgrading  of  Haiku  Road  and 
Kahuhipa  Street  to  minor  arterial 
capacities  or  making  limited 
modifications  to  the  Interstate  Route  H- 
3  construction  road.  Alternatives  to  be 
considered  include:  The  plans 
discussed  above,  a  no  action  alternative; 
leasing  housing  on  the  civilian  market; 
and  constructing  housing  on  U.S. 
Department  of  Defense  (DOD)  property. 
Availability  of  land  under  DOD  control 
is  being  examined  at  this  time,  but  no 
sites  have  been  identified.  Potentially 
significant  environmental  concerns 
include:  Traffic  impacts  due  to 
increased  traffic  volume  in  the  Haiku 
area;  sedimentation  impacts  on  Heeia 
Stream,  Heeia  wetland,  and  Kaneohe 
Bay;  disturbance  of  archaeological 
resources;  and  health  effects  related  to 
electromagnetic  fields  or  soil 
contamination. 

Public  scoping  was  initiated  prior  to 
publication  of  this  notice.  Following 
publication  of  this  notice,  and  a 
concurrent  notice  of  intent  in  the 
Hawaii  State  Office  of  Environmental 
Quality  Control  Bulletin  (HSOEQ^), 
agencies  commenting  on  the  previous 
environmental  assessment  will  be 
contacted  for  scoping.  All  interested 
government  agencies,  quasi- 
govemmental  planning  advisory 
committees,  and  private  organizations 
and  individuals  are  strongly  encouraged 
to  participate  in  the  scoping  process  and 
provide  written  comments  as  indicated 
in  “ADDRESSES”  above.  Future  public 
scoping  meetings  will  be  announced  in 
the  Federal  Register  and  HSOEQCB. 

The  Draft  EIS  is  expected  to  be 
available  for  public  review  in  June  1993. 

Dated:  December  1, 1992. 

W.E.  Kozak, 

Captain,  U.S.  Coast  Guard,  Chief,  Civil 
Engineering  Division. 

IFR  Doc.  92-29748  Filed  12-7-92;  8:45  am] 
BiLUNQ  CODE  481fr-14-M 


Federal  Aviation  Administration 

Manchester  Grenier  Airport, 
Manchester,  New  Hampshire;  FAA 
Approval  of  Noise  Compatibility 
Program 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. _ 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Manchester 
Airport  Authority  imder  the  provisions 
of  Title  I  of  the  Aviation  Safety  and 
Noise  Abatement  Act  of  1979  (Pub.  L. 
96-193)  and  14  CFR  part  150.  These 
findings  are  made  in  recognition  of  the 
description  of  Federal  and  non-federal 
responsibilities  in  Senate  Report  Np. 
96-52  (1980).  On  May  13, 1992,  the 
FAA  determined  that  the  noise  exposure 
maps  submitted  by  the  Manchester 
Airport  Authority  under  part  150  were 
in  compliance  with  applicable 
requirements.  On  November  6, 1992,  the 
Assistant  Administrator  approved  the 
Manchester  Grenier  Airport  noise 
compatibility  program.  Out  of  the  18 
proposed  program  elements,  16  were 
approved.  One  was  partially  approved 
and  no  action  was  t^en  on  another. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA’s  approval  of  the  Manchester 
Grenier  Airport  noise  compatibility 
program  is  November  6, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  C.  Silva,  Federal  Aviation 
Administration,  New  England  Region, 
Airport  Division.  ANE-602, 12  New 
En^and  Executive  Park,  Burlington, 
Massachusetts  01803,  Telephone  (617) 
273-7060. 

Documents  reflecting  this  FAA  action 
may  be  obtained  from  the  same 
individual. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the 
Manchester  Grenier  Airport  noise 
compatibility  program,  effective 
November  6, 1992. 

Under  section  104(a)  of  the  Aviation 
and  Noise  Abatement  Act  of  1979 
(hereinafter  the  Act),  an  airport  operator 
who  has  previously  submitted  a  noise 
exposure  map  may  submit  to  the  FAA 
a  noise  compatibility  program  which 
sets  forth  the  measures  teiken  or 
proposed  by  the  airport  operator  for  the 
reduction  of  existing  non-compatible 
land  uses  and  prevention  of  additional 
non-compatible  land  uses  within  the 
area  covered  by  the  noise  exposure 
m^s. 

The  Act  requires  such  programs  to  be 
developed  in  consultation  with 
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interested  and  affected  parties  including 
local  communities,  government 
agencies,  airport  users,  and  FAA 
personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulation  (FAR),  Part 
150  is  a  local  program,  not  a  federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA’s  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act,  and  is  limited  to 
the  following  determinations: 

(a)  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

(b)  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  non-compatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional  non¬ 
compatible  land  uses; 

(c)  Program  measures  would  not 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  unjustly  discriminate 
against  types  or  classes  of  aeronautical 
uses,  violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  federal  government; 
and 

(d)  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator  as 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA’s  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150,  §  150.5.  Approval  is  not 
a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 

a.ssist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA  under  the  Airport  and  Airway 
Improvement  Act  of  1982.  Where 
Federal  funding  is  sought,  requests  for 


project  grants  must  be  submitted  to  the 
FAA  Regional  Office  in  Burlington. 
Massachusetts. 

The  Manchester  Airport  Authority 
submitted  to  the  FAA,  on  March  23, 

1992,  noise  exposure  maps, 
descriptions,  and  other  documentation 
produced  during  the  noise  compatibility 
planning  study  conducted  from  August 
1990  to  March  1992.  The  Manchester 
Grenier  Airport  noise  exposure  maps 
were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  May  13, 1992.  Notice  of 
this  determination  was  published  in  the 
Federal  Register  on  May  29, 1992. 

The  Manchester  study  contains  a 
proposed  noise  compatibility  program 
comprised  of  actions  designed  for 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  beyond  the  year 
1995.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  Section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  May  13, 1992,  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such  a 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such  a 
program. 

The  submitted  program  contained  18 
proposed  actions  for  noise  mitigation  on 
and  off  the  airport.  The  FAA  completed 
its  review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  Part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Assistant  Administrator  effective 
November  6, 1992. 

Approval  was  granted  for  16  specific 
program  elements.  A  proposal  affecting 
engine  runups  was  approved  in  part  and 
no  action  was  taken  on  a  potential 
future  proposal  related  to  a  left  turn  to 
330  degrees  for  turbojets  departing  to 
the  north.  The  16  approved  program 
elements  include  preferential  runway 
use  during  visual  flight  rule  conditions, 
support  for  the  installation  of  an 
Instrument  Landing  System  to  Runway 
17,  preferential  use  of  Runway  17  for 
instrument  flight  rule  operations, 
instrument  flight  rule  control  of 
approaches  to  Runway  35,  a  voluntary 
airport  access  restriction,  a  right  turn  for 
Runway  17  turbojet  departures,  use  of 
air  carrier  noise  abatement  departure 
procedures,  use  of  National  Business 
Aircraft  Association  noise  abatement 
departure  procedures,  compatible  use 
zoning,  noise  overlay  zoning, 
subdivision  regulations,  community 


master  planning,  discretionary  project 
review  by  land  use  boards,  purchase  of 
residential  property,  residential 
soundproofing,  and  various 
administrative  measures  which  include 
establishment  of  a  Noise  Monitoring 
Committee,  improvements  to  the 
telephone  noise  hotline  and  noise 
complaint  reporting  procedure,  alerting 
the  community  of  unusual  noise  events, 
and  preparation  of  a  noise  mitigation 
newsletter. 

FAA’s  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Assistant  Administrator  on 
November  6, 1992.  The  Record  of 
Approval,  as  well  as  other  evaluation 
materials  and  the  documents 
comprising  the  submittal,  are  available 
for  review  at  the  FAA  office  listed  above 
and  at  the  office  of  the  Airport  EKrector, 
Ammon  Terminal  Building,  Manchester 
Grenier  Airport,  Manchester,  New 
Hampshire. 

Issued  in  Burlington,  Massachusetts,  on 
November  18, 1992. 

Vincent  A.  Scarano, 

Manager,  Airports  Divisian,  New  England 
Region. 

[FR  Doc.  92-29701  Filed  12-7-92;  8:45  am) 
BILUNG  CODE  4»10-1»-M 


DEPARTMENT  OF  THE  TREASURY 
[No.  15-23] 

Bank  Secrecy  Act — U.S.  Customs 
Service;  Directive 

December  1, 1992. 

1.  Delegation.  This  directive  delegates 
to  the  Commissioner  of  Customs  the 
functions,  rights,  privileges,  powers, 
and  duties  of  the  Secretary  of  the 
T.'^easurv  under  the  Bank  Secrecy  Act 
(31  U  S.'C.  5311-5326)  to: 

a.  Disseminate  copies  of  the  reports 
required  under  the  provisions  of  the 
Department  of  the  Treasury  regulations 
subj(3ct  to  the  guidelines  and  procedures 
which  have  been  approved  by  the 
Assistant  Secretary  (Enforcement); 

b.  Remit  any  part  of  a  forfeiture  of 
currency  or  other  monetary  instruments 
not  in  excess  of  $500,000  seized  under 
31  U.S.C.  5317(c).  subject  to  the 
guidelines  and  procedures  which  have 
been  approved  by  the  Assistant 
Secretary  (Enforcement); 

c.  Investigate  possible  violations  of  31 
CFR  103.24  and  103.32,  regarding 
reporting  and  recordkeeping  on  foreign 
accounts; 

d.  Assure  compliance  with  the 
requirements  of  31  CFR  103.23;  and 

e.  Issue  summons  with  respect  to  31 
CFR  103.23  as  authorized  by  31  CFR 
103.61  and  103.62(c). 
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2.  Pedelegation.  This  authority  may 
be  redelegated. 

3.  Cancellation.  Treasury  Directive 
15-23,  “Currency  and  Foreign 
Transactions  Reporting  Act-Customs," 
dated  August  20, 1987,  is  superseded. 

4.  Office  of  Primary  Interest.  Office  of 
the  Assistant  Secretary  (Enforcement). 
Peter  K.  Nunez, 

Assistant  Secretary  (Enforcement). 

(FR  Doc.  92-29651  Filed  12-7-92;  8:45  am] 
BILUNO  CODE  4S1&'2S-4I 

[Number:  15-01] 

Bank  Secrecy  Act  Regulations; 
Directive 

December  1, 1992. 

1.  Delegation.  There  is  hereby 
delegated  to  the  Deputy  Assistant 
Secretary  (Law  Enforcement)  the 
authority  to  perform  tlie  functions 
necessary  for  the  general  administration 
of  Title  31  Code  of  Federal  Regulations 
(CFR)  part  103.  Those  functions  include, 
but  are  not  limited  to,  the: 

a.  Granting  of  exemptions  from  the 
reporting  requirements  in  31  CFR 
103.22; 

b.  Issuance  of  requests,  under  31  CFR 
103.22,  for  lists  of  bank  customers 
whose  currency  transactions  have  been 
exempted  from  the  reporting 
requirements  in  31  CFR  103.22; 

c.  Dissemination  of  information 
obtained  pursuant  to  the  provisions  of 
31  CFR  part  103; 

d.  Issuance  of  requests  to  financial 
institutions,  under  31  CFR  103.34  and 
103.35,  for  a  list  of  their  customers  who 
have  failed  to  provide  taxpayer 
identification  numbers  to  the 
institution; 

e.  Issuance  of  requests  to  financial 
institutions  for  chronological  logs 
required  to  be  maintained  by  31  CFR 
103.29;  and 

f.  Taking  final  action  on  any  petition 
for  remission,  mitigation,  or  settlement 
of  any  penalty  (including  forfeiture 


above  $500,000)  pursuant  to  31  CFR 
103.47  (d)  and  31  CFR  103.48.  This 
delegation  does  not  include  the 
authority  to  amend  31  CFR  part  103,  nor 
to  assess  penalties. 

2.  Redelegation.  This  authority  may 
not  be  redelegated. 

3.  Cancellation.  Treasury  15-01, 

“Bank  Secrecy  Act  Regulations,"  dated 
September  29, 1986,  is  superseded. 

4.  Office  of  Primary  Interest.  Office  of 
the  Assistant  Secretary  (Enforcement). 
Peter  K.  Nunez, 

Assistant  Secretary  (Enforcement). 

(FR  Doc.  92-29652  Filed  12-7-92;  8:45  am) 
BILUNO  CODE  ai0-2S-M 

[Numbw:  15-41] 

Bank  Secrecy  Act — Internal  Revenue 
Service;  Directive 

December  1, 1992. 

1.  Delegation.  This  directive  delegates 
to  the  Commissioner  of  Internal 
Revenue  the  following  functions,  rights, 
privileges,  powers  and  duties  necessary 
to  carry  out  the  Department  of  the 
Treasury  responsibilities  under  the 
Bank  Secrecy  Act  Regulations; 

a.  Authority  to: 

(1)  Initiate  investigations  of  any 
person,  including  banks  and  brokers  or 
dealers  in  securities,  for  possible 
criminal  violations  of  31  Code  of 
Federal  Regulations  (CFR)  part  103 
(except  violations  of  §  103.23); 

(2)  Grant  exemptions  from  the 
reporting  requirement  contained  in  31 
CFR  103.22; 

(3)  Issue  requests  for  lists  of  financial 
institution  customers  whose  currency 
transactions  have  been  exempted  from 
the  reporting  requirement  in  31  CFR 
103.22; 

(4)  Direct  banks  to  file  currency 
transaction  reports  as  prescribed  in  31 
CFR  103.22(a)  with  respect  to  customers 
whose  transactions  had  been  previously 
exempted  or  otherwise  not  filed; 


(5)  Disseminate  copies  of  the  reports 
required  under  the  provisions  of  the 
Department  of  the  Treasury  regulations 
(31  CFR  part  103)  subject  to  the 
guidelines  and  procediues  which  have 
been  approved  by  the  Assistant 
Secretary  (Enforcement); 

(6)  Investigate  possible  violations  of 
the  regulations  with  respect  to 
violations  of  31  CFR  103.24  and  103.32, 
the  regulations  on  reporting  and 
recordkeeping  on  foreign  bank  accounts; 

(7)  Issue  requests  to  financial 
institutions  for  chronological  logs 
required  to  be  maintained  by  31  CFR 
103.29;  and 

(8)  Issuance  of  summons  as 
authorized  by  31  CFR  103.61  and 
103.62(b),  except  with  respect  to 
§103.23. 

b.  Responsibility  to  examine  and 
assure  compliance  with  the 
requirements  of  31  CFR  part  103  by  all 
financial  institutions,  except  brokers  or 
dealers  in  securities  and  the  U.S.  Postal 
Service,  not  currently  examined  by 
Federal  bank  supervisory  agencies  for 
safety  and  soundness. 

2.  Redelegation.  The  Commissioner 
may  redelegate  this  authority. 

3.  Cancellation.  This  directive 
supersedes  the  following  Treasury 
Directives  (TD): 

a.  TD  15-41,  “Currency  and  Foreign 
Transactions  Reporting  Act — Internal 
Revenue  Service,”  dated  December  8, 
1987;  and 

b.  TD  15-03,  “Delegation  of  Authority 
of  Analysis  Function  of  Bank  Secrecy 
Act  Data,"  dated  November  10, 1988. 

4.  Office  of  Primary  Interest.  Office  of 
the  Assistant  Secretary  (Enforcement). 
Peter  K.  Nunez, 

Assistant  Secretaiy  (Enforcement). 

[FR  Doc.  92-29650  Filed  12-7-92;  8:45  am] 
BILUNG  CODE  4«1I>-2S-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


COMMISSION  ON  NATIONAL  AND  COMMUNITY 
SERVICE 

TIME  AND  DATE:  9  a.m.  to  6  p.m.  on 
Monday,  Wednesday,  and  Friday, 
DecemW  14, 16,  and  18, 1992. 

PLACE:  The  Monday  hearing  will  be  held 
at  North  High  School,  1500  James  Ave, 

N.,  Minneapolis,  MN  55144. 

Wednesday’s  hearing  will  be  at  the 
Davidson  Conference  Center,  University 
of  Southern  California,  3415  S. 

Figueroa,  University  Park,  Los  Angeles, 
CA  90089.  Friday’s  hearing  will  be  at 
the  Senate  Caucus  Room  in  the  Russell 
Senate  Office  Building,  at  the  comer  of 
Constitution  and  Delaware  Avenues, 

NE.,  Washington,  DC  20510. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  on  National  and 
Community  Service,  with  Youth  Service 
America,  will  hold  three  regional 
hearings  on  national  and  community 
service  on  December  14, 16,  and  18, 

1992.  The  hearings  will  provide 
opportunities  for  persons  and 
organizations  to  give  input  on  a  number 
of  issues  important  to  the  Commission’s 
Report  to  Congress,  which  will  make 
recommendations  on  national  and 
community  service.  The  meetings  will 
provide  technical  assistance  to 
prospective  applicants  for  grants  from 
the  Commission. 

The  agendas  for  the  three  meetings 
will  be  the  same.  Opening  statements 
and  testimony  from  national 
policymakers  and  experts  in  the  field 
will  be  given  from  9  to  11  a.m.  Public 
comments  will  be  heard  form  11  a.m.  to 
1  p.m.  The  hearing  will  break  for  an 
hour  and  a  half,  and  technical  assistance 
will  be  provided  from  2:30  to  6  p.m. 

Persons  wishing  to  address  the 
Commission  should  contact  Melinda 
Hudson  at  the  Commission  on  National 
and  Community  Service  as  soon  as 

fiossible  to  sign  up.  Comments  will  be 
imited  to  three  minutes  each.  Written 
comments  will  also  be  received  and 
should  be  sent  to  Melinda  Hudson  at  the 
Commission. 

Local  participating  organizations 
include  the  following:  the  National 
Youth  Leadership  Council,  the 
Minnesota  Office  on  Volunteer  Services, 


the  Lutheran  Brotherhood,  and  Campus 
Outreach  Opportunity  League  (COOL) 
for  the  Minneapolis  hearing;  the 
Constitutional  Ri^ts  Foundation, 

Youth  Service  California,  the  Los 
Angeles  Conservation  Corps,  and  the 
University  of  Southern  California  for  the 
Los  Angeles  hearing;  and  the  D.C. 

Service  Corps  and  Volimteer  Maryland 
for  the  Washington,  D.C.  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Melinda  Hudson,  Commission  on 
National  and  Community  Service,  529 
14th  Street,  NW.,  Suite  452, 

Washington,  DC  20045,  (202)  724-0600, 
or  Joel  Rittle,  Youth  Service  America, 
1101 15th  Street,  NW.,  Suite  200, 
Washington,  DC  20005,  (202)  296-2992. 
Catherine  Milton, 

Executive  Director,  Commission  on  National 
and  Community  Service. 

(FR  Doc.  92-29914  Filed  12-4-92;  8:45  am) 

BH.UNG  CODE  6820-eA-4l 

U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

“FEDERAL  REGISTER”  CfTATlON  OF 
PREVIOUS  ANNOUNCEMENT:  Vol.  57,  No. 
231,  page  56951,  December  1, 1992. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:00  a.m.,  December  2, 
1992. 

CHANGES  IN  MEETING:  Meeting 
concerning  Advance  Notice  of  Proposed 
Rulemaking  on  Sleepwear  was  canceled. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Sheldon  D.  Butts,  Deputy  Secretary, 
(301) 504-0800. 

Dated:  December  3, 1992. 

Sheldon  D.  Butts, 

Deputy  Secretary. 

[FR  Doc.  92-29902  Filed  12-4-92;  3:00  pm) 
BILUNQ  CODE  6365-01-41 

U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

THE  AND  DATE:  10:00  a.m.,  Thursday, 
December  10, 1992. 

LOCATION:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda,  Maryland. 

STATUS:  Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED:  Compliance 
Status  Report. 

The  Staff  will  brief  the  Commission 
on  the  status  of  various  compliance 
matters. 


For  a  Recorded  Message  Containing  the 
Latest  Agenda  Information,  Call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office  of 
the  Secretary,  5401  Westbard  Ave., 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  December  3, 1992. 

Sheldon  D.  Butte, 

Deputy  Secretary. 

[FR  Doc.  92-29903  Filed  12-4-92;  3:00  pm) 
BtLUNQ  CODE  1366-01-41 

FEDERAL  COMMUNICATIONS  COMMISSION 
FCC  To  Hold  Open  Commission 
Meeting,  Thursday,  December  10, 1992 
The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  December  10, 1992,  which  is 
schedule  to  commence  at  9:30  a.m.,  in 
Room  856,  at  1919  M  Street,  NW., 
Washington,  DC. 

Item  No.,  Bureau,  and  Subject 

1 —  Common  Carrier — ^Title:  Simplification  of 
the  Depreciation  Prescription  Process. 
Summary:  The  Commission  will  consider 
adoption  of  a  Notice  of  Proposed 
Rulemaking  concerning  simplification  of 
the  process  used  to  prescribe  depreciation 
rates. 

2 —  Common  Carrier,  Office  of  Enuneering 
and  Technology — Title:  Amendment  of 
Parts  1  and  21  of  the  Commission’s  Rules 
to  Redesignate  the  27.5-29.5  GHz 
Frequency  Band,  and  to  Establish  Rules 
and  Policies  for  Local  Multipoint 
Distribution  Service  (RMs-7872  and  7722). 
Summary:  The  Commission  will  consider 
adoption  of  a  Notice  of  Proposed 
Rulemaking,  Tentative  Decision  and  Order 
on  Reconsideration  regarding  petitions  to 
redesignate  the  common  carrier  point-to- 
point  microwave  radio  28  GHz  bmid  to 
establish  a  point-to-multipoint  video/ 
telecommunications  service;  and  petitions 
for  pioneer  preference. 

3 —  Mass  Media — ^Title;  Implementation  of 
Section  22  of  the  Cable  Television 
Consumer  Protection  and  Competition  Act 
of  1992 — Equal  Employment 
Opportunities.  Summary:  The  Commission 
will  consider  adoption  of  a  Notice  of 
Proposed  Rulemaking  seeking  comments 
on  amendments  to  Parts  73  and  76  of  its 
rules  concerning  Equal  Employment 
Opportunities. 

4 —  Mass  Media — ^Title:  Implementation  of 
Section  3  of  the  Cable  Television 
Consumer  Protection  and  Competition  Act 
of  1992 — ^Tier  Buy-Through  Prohibitions. 
Summary:  The  Commission  will  consider 
adoption  of  a  Notice  of  Proposed 
Rulemaking  regarding  the  tier  buy-through 
prohibitions  of  the  1992  Cable  Act. 


58040  Federal  Register  /  Vol.  57,  No.  236  /  Tuesday,  December  8,  1992  /  Sunshine  Act  Meetings 


5 —  Mass  Media — ^Title:  Implementation  of 
Section  8  of  the  Cable  Television 
Consumer  Protection  and  Competition  Act 
of  1992— Customer  Service  Standards 
Summary:  The  Commission  will  consider 
adoption  of  a  Notice  of  Imposed 
Rulemaking  concerning  the  cable 
consumer  protection  and  customer  service 
provisions  of  the  1992  Cable  Act 

6 —  Mass  Media — ^Title:  Implementation  of 
Sections  11  and  13  of  the  Cable  Television 
Consumer  Protection  and  Competition  Act 
of  1992 — Horizontal  and  Verti^ 

Ownership  Limits,  Cross-Ownership 
Limitations  and  Anti-Trafficking 
Provisions.  Summary:  The  Cmnmission 
will  consider  adoption  of  a  Notice  of 
Proposed  Rulemaking  and  Notice  of 
Inquiry  regarding  the  cable  system 
ownership  provisions  of  the  1992  Cable 
Act. 

7 —  Mass  Media — ^Title:  Implementation  of 
Sections  12  and  19  of  the  Cable  Television 
Consumer  Protection  and  Competition  Act 
of  1992 — Program  Access  and  Carriage 
Regulation.  Summary:  The  Commission 
will  consider  adoption  of  a  Notice  of 
Proposed  Rulemaking  implementing 
provisions  of  the  1992  Cable  Act  regarding 
development  of  competition  and  diversity 
in  video  programming  distribution  and 
carriage. 

8 —  Mass  Media — ^Title:  Implementation  of  the 
Cable  Television  Consumer  Protection  and 
Competition  Act  of  1992 — Rate  Regulation. 
Summary:  The  Commission  will  consider 
adoption  of  a  Notice  of  Proposed 
Rulemaking  proposing  rules  to  implement 
Sections  623, 612,  and  622(c)  of  the 
Conununications  Act  of  1934,  as  amended 
by  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992. 
These  statutory  provisions  concern 
regulation  of  rates  for  cable  service,  rates, 
terms  and  conditions  governing  provision 
of  leased  commercial  access,  and 
subscriber  bill  itemization. 

9 —  Mass  Media — ^Title:  Implementation  of  the 
Cable  Television  Consumer  Protection  Act 
of  1992 — Rate  Regulation.  Summary:  The 
Ccunmission  will  consider  adoption  of  an 
Order  directing  certain  cable  systems  to 
submit  certain  information  to  be  used  in 
the  rulemaking  process  concerning  rate 
regulaticm  of  cable  service. 

10—  Office  of  Engineering  and  Technology — 
Title;  Amendment  of  the  Ckumnission’s 


Rules  to  E^ablish  a  Single  AM  Radio 
Stereophonic  Transmitting  Equipment 
Standi.  Summary:  The  Commission  will 
consider  adoption  of  a  Notice  of  Proposed 
Rulemaking  concerning  the  statutory 
provisions  requiring  the  Commission  to 
adopt  a  single  AM  radio  stereophonic 
transmitting  equipment  standard  and  of  the 
Commission’s  proposal  to  implement  such 
provisions. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  horn 
Steve  Svab,  Office  of  Public  ARairs, 
telephone  number  (202)  632-5050. 

Issued:  December  3, 1992. 

Federal  Commimications  Commission. 

Donna  R.  Searcy, 

Secretoiy. 

(FR  Doc.  92-29834  Filed  12-4-92;  11:39  am] 
MLUNO  CODE  STia-Ot-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
December  14, 1992. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20tb  and  21st  Streets, 
NW.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1  Proposed  computer  maintenance  contract 
for  the  Federal  Reserve  System. 

2.  Proposals  regarding  a  Federal  Reserve 
Bank’s  renovation  project. 

3.  Proposed  acquisition  of  computer 
equipment  within  the  Federal  Reserve 
System. 

4.  Personnel  actions  (appointments, 
prmnctions,  assignments,  reassigmnents,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

5.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 


Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  appUcations 
schediUed  for  the  meeting. 

Dated:  December  4, 1992. 

Jennifer  ).  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  92-29898  Filed  12-4-92;  2:59  pm] 
BIUJNQ  CODE  ttlO-Ot-M 


INTERSTATE  COMMERCE  COMMISSION 

Commission  Conference 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 
December  15, 1992. 

PLACE:  Hearing  Room  A,  Interstate 
Conunerce  Commission.  12tb  k 
Constitution  Avenue,  NW.,  Washington, 
DC  20423. 

STATUS:  The  Commission  will  meet  to 
discuss  among  themselves  the  following 
agenda  items.  Although  the  conference 
is  open  for  the  public  observation,  no 
public  participation. is  permitted. 

MATTERS  TO  BE  DISCUSSED: 

Ex  Parte  No.  MC-lOO  (Sub  No.  6),  Single 
State  Insurance  Registration. 

Finance  Docket  No.  31926,  KC  Railway, 
Inc. — Feeder  Line  Application — Union 
Pacific  Railroad  in  Kansas  and  Colorado. 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Alvin  H.  Brown  cx  A. 
Dennis  Watson,  Office  of  External 
Affairs,  Telephone:  (202)  927-5350, 
TDD:  (202)  927-5721. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  92-29886  Filed  12-4-92;  2:58  pml 
BILUNO  CODE  TSOS-OI-H 


Tuesday 

December  8,  1992 


Part  II 

Department  of 
Agriculture 

Farmers  Home  Administration 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Secretary,  et  at. 

7  CFR  Part  1944  and  24  CFR  Part  700 

Funding  Availability:  Congregate  Housing 
Services  Program;  Submission  of 
Proposed  Information  Collection  to  0MB; 
interim  Common  Rule  and  Notices 
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DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 
7CFR  Part  1944 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  700 

[Docket  No.  R-92-1617:  FR-299O-I-01I 
RIN  2501-AB34 

Congregate  Housing  Services  Program 
Interim  Common  Ruie 

agency:  Farmers  Home  Administration, 
USDA  and  the  Department  of  Housing 
and  Urban  Development  (HUD). 
action:  Interim  common  rule. 

SUMMARY:  This  interim  common  rule 
implements  section  802  of  the  National 
Affordable  Housing  Act  and  section  604 
of  the  Housing  and  Community  and 
Development  Act  of  1992.  Under  the 
authorizing  legislation  the  Congregate 
Housing  Services  Program  (CHSP) 
provides  assistance  in  the  form  of 
supportive  services,  rehabilitation  of 
public  and  common  areas  and 
retrofitting  of  dwelling  units  for  eligible 
residents.  These  services  are  provided  to 
the  frail  elderly  and  persons  with 
disabilities  for  the  purpose  of 
preventing  unnecessary 
institutionalization  and  encouraging 
deinstitutionalization. 

DATES:  Effective  Date:  December  8, 1992. 
Comments  must  be  received  by 
February  8, 1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk. 

Office  of  the  General  Counsel,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
S\V.,  Washington  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title. 

Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  during 
regular  business  hours  (weekdays  7:30 
a.m.  to  5:30  p.m.)  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information  concerning  the 
Congregate  Housing  Services  Program 
(CHSPJ,  contact  Jerold  S.  Nachison, 
Housing  for  Elderly  and  Handicapped 
People  Division,  Office  of  Elderly  and 
Assisted  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  room  6122, 
Washington,  DC  20410,  telephone  (202) 
708  -3291. 


For  general  information  concerning 
Fanners  Home  Administration 
congregate  housing  services  contact  Sue 
M.  Harris,  Senior  Loan  Officer,  Fanners 
Home  Administration,  U.S.  Department 
of  Agriculture,  14th  &  Independence 
Ave.,  SW.,  room  5343,  Wasnington,  DC 
20250,  telephone  (202)  720-1606. 

Hearing  or  speech  impaired 
individuals  may  call  HUD’s  TDD 
number  (202)  708-4594.  (The  telephone 
numbers  listed  above  are  not  toll-nee.) 
SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Burden 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520).  No 
person  may  be  subjected  to  a  penalty  for 
failure  to  comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

Public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  rule  are  estimated  to 
include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
preamble  heading.  Other  Matters.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk,  451 
Seventh  Street,  SW.,  room  10276, 
Washington,  DC  20410-0500;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
HUD,  Washington,  DC  20503. 

II.  Background 

The  Congregate  Housing  Services 
Demonstration  Program  was  first 
established  by  the  Congregate  Housing 
Services  Act  of  1978  (42  U.S.C.  8001). 

It  provided  congregate  housing  and 
coordinated  supportive  services  for 
elderly  handicapped  or  non-elderly 
handicapped  individuals  to  allow  them 
to  maintain  their  independence  and 
avoid  costly  and  unnecessary 
institutionalization.  Congress 
appropriated  funds  for  fiscal  years  1979 
through  1982,  to  remain  available  until 
expended.  Since  then.  Congress  has 
appropriated  funds  on  an  annual  basis 


to  continue  the  grantees  funded.  The 
Congregate  Housing  Services  Program 
was  implemented  &ough  the  HUD 
Congregate  Housing  Services  Handbook 
(4640.1). 

On  November  28, 1990,  the  National 
Affordable  Housing  Act  (42  U.S.C.  8011) 
(NAHA)  was  enacted.  In  section  802, 
Congress  specifically  directed  the 
Sectary  of  Housing  and  Urban 
Development  (HUD)  and  the  Secretary 
of  Agriculture  (USDA)  through  the 
Farmers  Home  Administration  (FmHA) 
to  implement  regulations  to  carry  out 
the  Congregate  Housing  Services 
Program.  Section  802  provides  for 
congregate  services  to  frail  elderly 
persons  (a  person  at  least  62  years  of  age 
and  who  is  unable  to  perform  at  least 
three  listed  activities  of  daily  living), 
persons  with  disabilities  regardless  of 
whether  a  person  is  elderly,  or 
temoorarily  disabled  persons  living  in: 

(1)  Public  housing,  as  that  term  is 
defined  on  section  3(1))  of  the  United 
States  Housing  Act  of  1937,  and  lower 
income  housing  developed  or  operated 
under  a  contract  between  the  Secretary 
of  Housing  and  Urban  Development  and 
an  Indian  housing  authority  under  title 
II  of  the  United  States  Housing  Act 
1937; 

(2)  Housing  assisted  under  section  8 
of  the  United  States  Housing  Act  of 
1937  with  a  contract  that  is  attached  to 
the  structure  under  section  8(d)(2),  or 
with  the  new  construction  or  substantial 
rehabilitation  of  the  structure  under 
section  8(b)(2)  of  the  United  States 
Housing  Act,  as  that  section  existed 
before  October  1, 1983; 

(3)  Housing  assisted  under  section 
202  of  the  Housing  Act  of  1959; 

(4)  Housing  assisted  under  section 
221(d)  or  236  of  the  National  Housing 
Act  (NHA),  with  respect  to  which  the 
ovmer  has  made  a  binding  commitment 
to  the  Secretary  of  Housing  and  Urban 
Development  not  to  prepay  the  mortgage 
or  terminate  the  insurance  contract 
under  section  229  of  the  NHA  (unless 
binding  commitments  have  been  made 
to  extend  the  low  income  use  restriction 
relating  to  the  housing); 

(5)  Housing  assisted  under  section 
514  or  515  of  the  Housing  Act  of  1949, 
with  respect  to  which  the  owner  has 
made  a  binding  commitment  to  the 
Secretary  of  Agriculture  not  to  prepay  or 
refinance  the  mortgage  (unless  the 
binding  commitments  have  been  made 
to  extend  the  low-income-use 
restrictions  relating  to  the  housing  for 
not  less  than  the  20-year  period  under 
section  502(c)(4]  of  the  Housing  Act  of 
1949);  and 

(6)  Housing  assisted  under  section 
516  of  the  Housing  Act  of  1949.  Only 
those  housing  projects  for  the  elderly 
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and  non-elderly  handicapped  in 
occupancv  at  the  time  of  application 
shall  be  eligible. 

On  October  28, 1992,  the  Housing  and 
Community  Development  Act  of  1992 
(HCDA  of  1992)  was  enacted  (Pub.  L. 
102-550).  Sections  604  and  672  of  the 
HCDA  of  1992  (sec.  672  is  identified  as 
section  662  in  early-published  versions 
of  the  new  Act)  amended  section  802  of 
NAHA.  Section  604  amended  section 
802(i)(l)(B)(i)  of  NAHA  by  increasing 
from  three  to  six  years  the  period  of 
time  that  eligible  owners  funded  under 
the  Congregate  Housing  Services  Act  of 
1978  would  not  be  subject  to  the 
requirement  to  provide  supplemental 
contributions  equal  to  50  percent  of  the 
cost  of  the  services  upon  expiration  of 
the  term  of  the  grant.  It  also  increased 
the  thr6e-year  requirement  for 
maintenance  of  funds  contributed  by  the 
eligible  owner  to  six  years.  The  56 
grantees  currently  funded  under  the 
1978  Act  have  t)rpically  not  contributed 
funds  and  other  resources 
approximating  the  50  percent  required 
for  new  grantees  by  section  802  of 
NAHA  and  would  not  be  required  to  do 
so  until  after  completion  of  the  six  year 
period. 

Section  672  of  the  HCDA  of  1992 
amended  section  802(d)(4)  of  NAHA  by 
requiring  that  service  coordinators  bo 
trained  in  the  aging  process,  elder 
services,  disability  services,  eligibility 
for  and  procedures  of  Federal  and 
applicable  State  entitlement  program, 
legal  liability  issues  relating  to 
providing  service  coordination,  drug 
and  alcohol  use  and  abuse  by  the  elder, 
and  mental  health  issues.  Although 
regulations  implementing  section  672 
will  be  handled  in  a  separate  rule,  we 
have  included  provisions  which  permit 
the  Secretary  concerned  to  establish 
standards  and  qualifications  which 
include  training  for  the  service 
coordinator. 

Under  the  Congregate  Housing 
Service  Program  (CHSP),  HUD  and 
FmHA  are  authorized  to  provide  for 
supportive  services,  retrofitting  and  the 
renovation  of  eligible  housing  for  the 
elderly  to  adapt  the  housing  to 
accommodate  the  physical  requirements 
and  service  needs  of  eligible  residents. 
Although  HUD  and  FmHA  recognize 
that  NAHA  allows  for  the  funding  of 
retrofitting  and  renovation,  it  has  been 
determined  that  in  order  to  achieve  the 
purposes  of  the  program,  retrofitting  and 
renovation  will  not  be  funded  in  fiscal 
years  1992  and  1993.  HUD  and  FmHA 
invite  comments  and  suggestions 
concerning  the  implementation  of  the 
retrofrtting  and  renovation  portions  of 
the  Congregate  Housing  Service 
Program.  Specifically  comments  on  the 


following  issues  are  invited;  (1). Whether 
there  should  be  a  priority  assigned  to 
types  of  retrofit?  e.g.,  (a)  \mit- 
accessibility  items,  (b)  conversions  to 
create  common  space,  (c)  conversions  to 
add  dining  facilities,  and  (d)  additions 
of  dining  facilities?  (2)  What  should  be 
the  degree  to  which  funds  are 
apportioned  between  retrofit  and  service 
activities?  (3)  Should  an  applicant  be 
able  to  apply  for  retrofit  funds  without 
a  services  program?  (4)  Should  there  be 
a  maximum  application  size  and  funds 
apportioned  for  the  designated  activity? 

HUD  and  FmHA  will  enter  into  grants 
with  States,  units  of  general  local 
government,  PHAs,  Indian  tribes,  and 
local  nonprofit  housing  sponsors  to 
provide  congregate  services.  Nonprofit 
owners  of  eligible  housing  can  enter 
into  grants  only  on  their  own  behalf. 
States,  units  of  general  local  government 
and  Indian  tribm  may  enter  into  grants 
on  behalf  of  nonprofit  or  for  profit 
owners.  Each  grant  agreement  must  be 
for  a  term  of  five  years  and  shall  be 
renewable  at  the  expiration  of  the  term. 
The  CHSP  funds  will  provide  for  not 
more  than  40  percent  of  the  cost  of 
providing  the  congregate  services 
program;  at  least  50  percent  will  come 
from  the  grantee  or  eligible  owner,  and 
10  percent  from  the  program  participant 
(up  to  a  maximum  of  20%  of  the 
participant’s  adjusted  income).  Program 
participant  fees  may  be  waived  for 
eligible  residents  without  income.  In 
instances  where  the  program  participant 
is  not  required  to  pay  the  full  10 
percent,  the  eligible  owner  or  grantee 
and  the  Secretary  concerned  will  share 
the  deficit  on  a  50/50  basis. 

The  eligible  owner  or  grantee  will 
develop  a  supportive  services  plan  and 
a  case  management  and  assessment  plan 
in  consultation  with  the  Area  Agency  on 
Aging,  the  State  Agency  on  Aging  or  the 
State/local  agency  serving  the 
appropriate  group  of  disabled  persons  as 
part  of  the  application.  Supportive 
services  include  meals,  services  for 
transportation,  personal  care,  (which 
may  include  dressing,  bathing,  and 
toileting),  housekeeping,  chore 
assistance,  nonmedical  coimseling, 
group  end  socialization  activities,  non¬ 
medical  supervision,  wellness 
programs,  preventive  health  screening, 
monitoring  of  medication  consistent 
with  State  law,  personal  emergency 
response  systems,  and  other  requested 
supportive  services  if  approved  by  the 
Secretary  concerned. 

Under  NAHA,  eligible  housing 
projects  that  were  receiving  assistance 
under  the  Congregate  Housing  Services 
Act  of  1978  bn  November  28, 1990,  shall 
continue  to  receive  assistance  for  the 
remainder  of  the  term  of  the  grant  for 


assistance  funded  under  that  Act.  These 
projects  will  receive  priority  for 
assistance  imder  this  section  after  the 
expiration  of  the  term  of  the  grant.  Each 
eligible  owner  shall  maintain,  for  that 
six-year  period,  the  same  dollar  amount 
of  its  annual  contributions  in  support  of 
the  activities  eligible  for  assistance 
under  this  section  equal  to  the  amount 
contributed  for  such  activities  ending  on 
November  28, 1990.  The  eligible 
owner’s  contribution  shall  Ira  equal  to 
no  less  than  the  amount  of  the  eligible 
owner’s  annual  contribution  plus  any 
inflationary  increases  allowed  by  the 
Secretary  concerned. 

At  the  end  of  six  years,  each  eligible 
owner  must  meet  the  requirements  of 
the  new  Congregate  program. 

III.  Finuiugs  and  Certifications 

A.  National  Environmental  Policy  Act 

A  finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  between  7:30 
a.m.,  and  5:30  p.m.  weekdays  at  the 
Office  of  tlie  Rules  Docket  Clerk,  451 
Seventh  Street,  SW.,  room  10276, 
Washington,  DC  20410. 

B.  E.O.  12291 

This  rule  does  not  constitute  a  "major 
rule’’  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  on  February  17, 

1981.  Analysis  of  the  rule  indicates  that 
it  does  not:  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more; 

(2)  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

C.  Regulatory  Flexibility 

The  Secretary  and  the  Administrator, 
in  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  have 
reviewed  this  rule  before  publication 
and  by  approving  it  certify  that  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  will  provide  grants  to 
States,  Indian  tribes,  units  of  general 
local  government  and  local  nonprofit 
housing  sponitors  for  congregate  services 
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programs  for  eligible  project  residents. 
Although  small  entities  will  participate 
in  the  program,  the  rule  would  not  have 
a  significant  impact  on  them. 

D.  Lobbying 

On  February  26, 1990,  the  Department 
of  Housing  and  Urban  Development 
published  an  interim  final  rule  (24  CFR 
part  87)  advising  recipients  and 
subrecipients  of  Federal  contracts, 
grants,  cooperative  agreements  and 
loans  of  a  new  prohibition  recently 
mandated  by  Congress.  Section  319  of 
the  Department  of  the  Interior 
Appropriations  Act  (Pub.  L.  101-121, 
approved  October  23, 1989)  generally 
prohibits  recipients  of  Federal  contracts, 
grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
interim  final  rule  generally  prohibits  the 
awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  In 
addition,  the  recipient  must  also  file  a 
disclosure  if  it  has  made  or  has  agreed 
to  make  any  payment  with 
nonappropriated  funds  that  would  be 
prohibited,  if  paid  with  appropriated 
funds. 

E.  Family  Impact 

The  General  Counsel  of  the 
Department  of  Housing  and  Urban 
Development,  as  the  Designated  Official 
for  the  Department  of  Housing  and 
Urban  Development  for  Executive  Order 
12606,  the  Family,  has  determined  that 
the  provisions  of  this  rule  will  not  have 
a  significant  impact  on  family 
formation,  maintenance  or  well  being. 

F.  Federalism  Impact 

The  General  Counsel  of  the 
Department  of  Housing  and  Urban 
Development,  as  the  Designated  Official 
for  the  Department  of  Housing  and 
Urban  Development  under  section  6(a) 
of  Executive  Order  No.  12611 — 
Federalism,  has  determined  that  the  rule 
does  not  involve  the  preemption  of  State 
law  by  Federal  statute  or  regulation  and 
does  not  have  Federalism  implications. 

G.  Semiannual  Agenda 

This  interim  common  rule  was  listed 
as  item  number  1129  in  the  Department 
of  Housing  and  Urban  Development’s 
Semiannual  Agenda  of  Regulations 
published  on  November  3, 1992  (57  FR 
51409)  under  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act.  This 
rule  was  not  listed  in  the  Farmers  Home 
Administration  November  3, 1992 
Semiannual  Agenda. 


H.  E.O.  12278 

'The  proposed  regulation  has  been 
reviewed  in  light  of  Executive  Order 
12778  and  meets  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  that  Order.  Provisions  within 
this  part  which  are  inconsistent  with 
state  law  are  controlling.  All 
administrative  remedies  pursuant  to  7 
CFR  part  1900  subpart  B  must  be 
exhausted  prior  to  filing  suit. 

I.  Public  Reporting  Burden 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  under  the 
paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520). 

[The  reader  should  refer  to  the  related 
notice  document  also  in  today's  Federal 
Register  for  the  tabulation  of  the  public 
reporting  burden  for  the  collection  of 
information  requirements  contained  in 
this  rule.] 

rv.  Regulations  Promulgation 

The  Farmers  Home  Administration 
and  HUD  are  promulgating  identical 
regulations  applicable  to  the  Congregate 
Housing  Services  Program.  Since  the 
regulations  are  identical,  the  text  of  the 
regulations  is  set  out  only  once  at  the 
end  of  the  common  preamble.  The  part 
heading,  table  of  contents,  and  authority 
citation  for  the  regulations  as  they  will 
appear  in  each  CFR  title  follow  the  text 
of  the  interim  common  rule.  The  entire 
text  of  the  regulations  as  they  will 
appear  in  ea^  CFR  title  follows  the  text 
of  the  interim  common  rule.  The  entire 
text  of  the  regulation  will  appear  in  the 
respective  parts  of  the  Code  of  Federal 
Regulations  of  both  FmHA  and  HUD. 

On  October  25, 1990,  Congress  passed 
the  NAHA,  42  U.S.C.  8011.  NAHA  was 
signed  into  law  by  President  Bush  on 
November  29, 1990.  NAHA  was 
amended  by  the  Housing  and 
Community  Development  Act  of  1992 
(HCDA  of  1992),  Public  Law  102-550. 
The  HCDA  of  1992  was  signed  into  law 
by  President  Bush  on  October  28, 1992. 
Section  604(c)  of  the  HCDA  of  1992 
amended  section  802(m)  of  NAHA  and 
states  inter  alia  as  follows: 

Promulgations  of  Regulations 

The  Secretary  of  Housing  and  Urban 
Development  and  the  Secretary  of 
Agriculture  shall,  not  later  than  the 
expiration  of  the  30-day  period 
beginning  on  the  date  of  the  enactment 
of  the  HCDA  of  1992,  submit  to  the 
Congress  a  copy  of  proposed  interim 
regulations  implementing  section  802  of 
the  National  Affordable  Housing  Act 
with  respect  to  eligible  federally 


assisted  housing  (as  such  term  is 
defined  in  section  802(k)  of  such  Act). 
Not  later  than  the  expiration  of  the  45* 
day  period  beginning  on  the  date  of  the 
enactment  of  Uie  HCDA  of  1992,  but  not 
before  the  expiration  of  the  15-day 
period  beginning  upon  the  submission 
of  the  proposed  interim  regulations  to 
the  Congress,  the  Secretary  of  Housing 
and  Urban  Development  and  the 
Secretary  of  Agriculture  shall  publish 
interim  regulations  implementing  such 
section  802,  which  shall  take  efiect 
upon  publication. 

Final  regulations  shall  be  issued  not 
later  than  the  expiration  of  the  90-day 
period  beginning  upon  the  publication 
of  interim  regulations.  Each  Secretary 
shall  issue  final  regulations 
implementing  section  802  of  the 
National  Affordable  Housing  Act  after 
notice  and  opportunity  for  public 
comment  regarding  the  interim 
regulations,  pursuant  to  the  provisions 
of  section  553  of  title  5,  United  States 
Code  (notwithstanding  subsections 
(a)(2),  (b)(B),  and  (d)(3)  of  such  section). 
The  duration  of  the  period  for  public 
comment  under  such  section  553  shall 
be  not  less  than  60  days,  and  the  final 
regulations  shall  take  effect  upon 
issuance. 

It  would  have  been  impracticable  to 
publish  a  Notice  of  Proposed 
Rulemaking,  include  a  comment  |}eriod, 
and  publish  a  final  rule  within  180  days 
of  enactment  of  section  802  of  NAHA. 
Moreover  the  Program  has  been  in 
operation  since  1978,  and  although  the 
Program  has  been  superseded  by  section 
802  of  NAHA,  section  802(j)(3) 
grandfathers  in  grantees  already  funded 
under  the  1978  CHSP.  In  order  to  permit 
the  funding  of  CHSP  immediately,  HUD 
and  FmHA  have  decided  to  publish  this 
rule  as  interim.  Nevertheless,  in  the 
interest  of  the  fullest  possible  public 
participation,  the  agencies  are  inviting 
public  comments  on  the  rule  for  a  60- 
day  period  after  its  publication.  The 
agency  will  revise  the  rulo  as 
appropriate  after  consideration  of  any 
public  comments  that  are  submitted. 

Text  of  Interim  Common  Rule 

The  text  of  the  interim  common  rule, 
as  adopted  by  the  agencies  in  this 
document,  appears  below:  • 

PART _ CONGREGATE 

HOUSING  SERVICES  PROGRAM 

r 

Sec. 

_ .100  Authority  and  purpose. 

_ .105  Definitions. 

_ .200  Announcement  of  Fund 

Availability. 

_ .205  Grant  Agreement. 

_ .210  Eligible  Activities. 

_ .215  Service  Plan. 
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Sec. 

_ .220  Service  Coordinator. 

_ .225  Professional  Assessment 

Committee  (PAC). 

_ .230  Eligibility. 

_ .235  Cost  distribution. 

_ .240  Program  Participant  Pees. 

_ .245  Other  Federal  R^uirements. 

_ .300  Application. 

_ .305  Application  Evaluation  and 

Selection. 

_ .325  Monitoring  of  Project  Sites  by 

Governmental  Units. 

_ .330  Evaluation  of  Provision  of 

Congregate  Services  Programs. 

_ .335  Renewal  of  Grants. 

_ .400  Participatory  Agreement. 

_ .405  Reserve  for  Supplemental 

Adjustment. 

_ .415  Recapture. 

_ .420  Reports. 

_ .425  Budget  submissions. 

_ .430  Pro^am  costs. 

_ .435  Use  of  residents  in  providing 

services. 

_ .440  Services  provided  not  income. 

_ .500  Eligibility  and  priority  for  1978 

Act  recipients. 

_ .505  Submission  and  approval  of 

applications  by  grantees  under  the  1978 
Act. 

_ .510  Submission  and  approval  of 

applications  by  grantees  funded  initially 
under  the  1978  Act,  after  the  six  year 
transition  period. 

_ .515  Waiver  authority. 

_ .100  Authority  and  purpose. 

(a)  Authority.  This  part  is  adopted 
pursuant  to  section  802  of  the  National 
Affordable  Housing  Act  (42  U.S.C.  8011) 
and  section  604  of  the  Housing  and 
Community  Development  Act  of  1992. 
Pursuant  to  section  802(m)  of  the 
National  Affordable  Housing  Act 
(NAHA),  the  Farmers  Home 
Administration  (FmHA)  and  HUD  are 
promulgating  rules  and  regulations 
applicable  to  the  congregate  housing 
services  program. 

(b)  Purpose.  The  program  under  this 
part  provides  for:  services  to  the  frail 
elderly,  persons  with  disabilities  and 
temporarily  disabled  individuals  as  a 
means  of  preventing  unnecessary 
institutionalization  and  encouraging 
deinstitutionalization:  improvement  of 
the  capacity  of  management  to  assess 
the  service  needs  of  eligible  residents; 
coordination  of  the  provision  of 
supportive  services  that  meet  the  needs 
of  eligible  residents  and  ensure  the  long¬ 
term  provision  of  such  services;  and  the 
provision  of  services  in  federally 
assisted  housing  to  prevent  premature 
and  inappropriate  institutionalization  in 
a  manner  that  respects  the  dignity  of  the 
frail  elderly,  persons  with  disabilities, 
and  temporarily  disabled  individuals. 

(2)  The  program  also  provides  for 
readily  available  and  efficient 
supportive  services  that  afford  a  choice 
in  supported  living  arrangements,  by 


utilizing  the  services  of  an  on-site 
coordinator,  with  emphasis  on 
maintaining  a  continuum  of  care  for  the 
vulnerable  elderly. 

(3)  the  purpose  of  the  program  is  to: 

(i)  Improve  the  quality  of  life  of  older 
Americans  living  in  federally  assisted 
housing; 

(ii)  Preserve  the  viability  of  existing 
afiordable  housing  projects  for  low 
income  older  residents  who  are  aging  in 
place  by  assisting  managers  of  housing 
with  the  difficulties  and  challenges 
created  by  serving  older  residents: 

(iii)  Develop  partnerships  between  the 
federal  government  and  state 
governments  in  providing  services  to 
Uie  frail  elderly  and  person  with 
disabilities  and  temporarily  disabled, 
and 

(iv)  Utilize  federal  and  state  funds  in 
a  more  cost-efiective  and  humane  way 
in  serving  the  needs  of  older  adults. 

(c)  Applicability.  This  part  applies  to: 

(1)  Public  housing  as  that  term  is 
defined  in  section  3(b)  of  the  United 
States  Housing  Act  of  1937; 

(2)  Low  income  housing  developed  or 
operated  under  a  contract  between  the 
Secretary  of  Housing  and  Urban 
Development  and  an  Indian  housing 
authority  under  title  n  of  the  United 
States  Housing  Act  to  1937; 

(3)  Housing  assisted  under  section  8 
of  the  United  States  Housing  Act  of 
1937  with  a  contract  that  is  attached  to 
the  structure  under  section  8(d)(2)  or 
with  new  construction  or  substantial 
rehabilitation  of  the  structure  under 
section  8(b)(2);  as  that  section  existed 
before  October  1, 1983; 

(4)  Housing  assisted  under  section 
202  of  the  Housing  Act  of  1959; 

(5)  Housing  assisted  under  section 
221(d)  or  236  of  the  National  Housing 
Act,  with  respect  to  which  the  owner 
has  made  a  binding  commitment  to  the 
Secretary  of  Housing  and  Urban 
Development  not  to  prepay  the  mortgage 
or  terminate  the  insurance  contract 
under  section  229  of  the  National 
Housing  Act  (unless  the  binding 
commitments  have  been  made  to  extend 
the  low-income  use  restriction  relating 
to  the  housing): 

(6)  Housing  assisted  under  section 
514  or  515  of  the  Housing  Act  of  1949, 
with  respect  to  which  the  owner  has 
made  a  binding  commitment  to  the 
Secretary  of  Agriculture  not  to  prepay  or 
refinance  the  mortgage  (imless  the 
binding  commitments  have  been  made 
to  extend  the  low  income  use 
restrictions  relating  to  the  housing  for 
not  less  than  the  20-year  period  under 
section  502(c)(4)  of  the  Housing  Act  of 
1949);  and 

(7)  Housing  assisted  under  section 
516  of  the  Housing  Act  of  1949. 


f _ ^.105  Definitions. 

As  used  in  this  part — 

Act  means  section  802  of  the  National 
Affordable  Housing  Act. 

Activity  of  daily  living  (ADL)  meiuis 
an  activity  regularly  necessary  for 
personal  care  and  includes  eating  (may 
need  assistance  with  cooking,  preparing 
or  serving  food,  but  must  be  able  to  feed 
self):  dressing  (must  be  able  to  dress 
self,  but  may  need  occasional 
assistance):  bathing  (may  need 
assistance  in  getting  in  and  out  of  the 
shower  or  tub,  but  must  be  able  to  wash 
self;  grooming  (may  need  assistance  in 
washing  hair,  but  must  be  able  to  take 
care  of  personal  appearance);  getting  in 
and  out  of  bed  and  chairs,  walking, 
going  outdoors,  using  the  toilet  and 
household  management  activities  (may 
need  assistance  in  doing  housework, 
grocery  shopping  or  laundry,  or  getting 
to  and  from  one  location  to  another  for 
activities  such  as  going  to  the  doctor 
and  shopping,  but  must  be  mobile.  The 
mobility  requirement  does  not  exclude 
persons  in  wheelchairs  or  those 
requiring  mobility  devices).  Each  of  the 
Activities  of  Daily  Living  noted  above 
includes  a  requirement  that  a  person 
must  be  able  to  perform  at  a  specified 
minimal  level  (e.g.,  to  satisfy  the  eating 
ADL,  the  person  must  be  able  to  feed 
him/herself).  The  determination  of 
whether  a  person  meets  this  minimal 
level  of  performance  must  include 
consideration  of  those  services  that  will 
be  performed  by  a  person's  spouse, 
relatives  or  other  attendants  to  be 
provided  by  the  individual.  For 
example,  if  a  person  requires  assistance 
with  cooking,  preparing  or  serving  food 
plus  assistance  in  feeding  him/herself, 
the  individual  would  meet  the  minimal 
performance  level  and  thus  satisfy  the 
eating  ADL,  if  a  spouse,  relative  or 
attendant  provides  assistance  with 
feeding  the  person.  Should  such 
assistance  b^ome  unavailable  at  any 
time,  the  Owner  is  not  obligated  at  any 
time  to  provide  individualized  services 
beyond  those  offered  to  the  resident 
population  in  general.  The  Activities  of 
Daily  Living  analysis  is  relevant  only 
with  regard  to  determine  a  person’s 
eligibility  to  receive  supportive  services 
paid  for  by  CHSP  and  is  not  a 
determination  of  eligibility  for 
occupancy. 

Adjusted  income  means  adjusted 
income  as  defined  in  24  CFR  parts  813 
or  913. 

Applicant  means  a  State.  Indian  tribe, 
unit  of  general  local  government,  or 
local  nonprofit  housing  sponsor. 

Area  agency  on  aging  means  the 
single  agency  designated  by  the  State 
Agency  on  Aging  to  administer  the 
program  described  in  Title  III  of  the 
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Older  Americans  Act  of  1965  (45  CFR 
chapter  13). 

Assistant  Secretary  means  the  HUD 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  or  the  HUD 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Case  management  means 
implementing  the  processes  of: 
establishing  linkages  with  appropriate 
agencies  and  service  providers  in  the 
general  community  in  order  to  tailor  the 
needed  services  to  the  program 
participant;  linking  program 
participants  to  providers  of  services  that 
the  participant  needs;  making  decisions 
about  the  way  resources  are  allocated  to 
an  individual  on  the  basis  of  needs; 
developing  and  monitoring  of  case  plans 
in  coordination  with  a  formal 
assessment  of  services  needed;  and 
educating  participants  on  issues, 
including,  but  not  limited  to,  supportive 
service  availability,  application 
procedures  and  client  rights. 

Congregate  housing  means  low-rent 
housing  that  is  connected  to  a  central 
dining  facility  where  wholesome  and 
economical  meals  can  be  served  to  the 
residents. 

Congregate  Housing  Services  Program 
(CHSP)  means  a  program  assisted  under 
this  part  undertaken  by  an  eligible 
housing  project  to  provide  congregate 
services  to  eligible  residents. 

Elderly  person  means  a  person  who  is 
at  least  62  years  of  age. 

Eligible  housing  for  the  elderly  means 
any  eligible  project  including  any 
building  within  a  mixed-use  project  that 
was  designated  for  occupancy  by  elderly 
persons,  or  persons  with  disabilities  at 
its  inception  or,  although  not  so 
designated,  for  which  the  eligible  owner 
or  grantee  gives  preference  in  tenant 
selection  (with  HUD  approval)  for  all 
units  in  the  eligible  project  (or  for  a 
building  within  an  eligible  mixed-use 
project)  to  eligible  elderly  persons, 
persons  with  disabilities,  or  temporarily 
disabled  individuals.  For  purposes  of 
this  part,  this  term  does  not  include 
projects  assisted  under  the  Low-Rent 
Housing  Homeownership  Opportunity 
program  (Turnkey  III  (24  CFR  part  905, 
subpart  G)). 

Eligible  housing  project  means — 

(1)  Public  housing-(as  that  term  is 
defined  in  section  3(b)  of  the  United 
States  Housing  Act  of  1937); 

(2)  low  income  housing  developed  or 
operated  imder  a  contract  between  the 
Secretary  of  Housing  and  Urban 
Development  and  an  Indian  housing 
authority  under  title  II  of  the  United 
States  Housing  Act  of  1937; 

(3)  Housing  assisted  under  section  8 
01  the  United  States  Housing  Act  of 
1937  with  a  contract  that  is  attached  to 


the  structure  imder  section  8(d)(2),  or 
with  a  contract  entered  into  in 
connection  with  the  new  construction 
or  substantial  rehabilitation  of  the 
structure  under  section  8(b)(2),  as  that 
section  existed  before  October  1. 1983; 

(4)  Housing  assisted  under  section 
202  of  the  Housing  Act  of  1959; 

(5)  Housing  assisted  under  section 
221(d)  or  236  of  the  National  Housing 
Act,  with  respect  to  which  the  owner 
has  made  a  binding  commitment  to  the 
Secretary  of  Housing  the  Urban 
Development  not  to  prepay  the  mortgage 
or  terminate  the  insurance  contract 
under  section  229  of  the  National 
Housing  Act  (unless  the  binding 
commitments  have  been  made  to  extend 
the  low-income  use  restrictions  relating 
to  the  housing  for  the  remaining  useful 
life  of  the  housing); 

(6)  Housing  assisted  under  section 
514  or  515  of  the  Housing  Act  of  1949, 
with  respect  to  which  the  owner  has 
made  a  binding  commitment  to  the 
Secretary  of  Agriculture  not  to  prepay  or 
rehnance  the  mortgage  (unless  the 
binding  commitments  have  been  made 
to  extend  the  low  income  use 
restrictions  relating  to  the  housing  for 
not  less  than  the  20-year  period  under 
section  502(c)(4)  of  the  Housing  Act  of 
1949);  and 

(7)  Housing  assisted  under  section 
516  of  the  Housing  Act  of  1949. 

Eligible  owner  means  an  owner  of  an 
eligible  housing  project. 

Eligible  resident  means  a  person 
residing  in  eligible  housing  for  the 
elderly  who  qualifies  under  the 
definition  of  fi'ail  elderly,  person  with 
disabilities  (regardless  of  whether  the 
person  is  elderly),  or  temporarily 
disabled. 

Farmers  Home  Administration 
(FmHA)  means  a  credit  agency  for 
agriculture  and  rural  development  in 
the  U.S.  Department  of  Agriculture 
(USDA). 

Frail  elderly  person  means  a  person  at 
least  62  years  of  age  who  is  unable  to 
perform  three  or  more  activities  of  daily 
living. 

Grantee  or  Grant  recipient  means  the 
recipient  of  funding  under  the 
Congregate  Housing  Services  Program. 

HUD  means  the  Department  of 
Housing  and  Urban  Development. 

Indian  tribe  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community,  including  any  Alaska 
Native  village  or  regional  corporation  as 
defined  in  or  established  under  the 
Alaska  Native  Claims  Settlement  Act, 
that  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians. 


Instrumental  activity  of  daily  living 
means  a  regularly  necessary  home 
management  activity,  and  includes 
preparing  meals,  shopping  for  personal 
items,  managing  money,  using  the 
telephone,  and  performing  light  or 
heavy  housework. 

Local  nonprofit  housing  sponsor 
means:  (1)  An  organization  no  part  of 
which  the  net  earnings  of  whicm  inures 
or  may  lawfully  inure  to  the  benefit  of 
any  shareholder  or  individual  or  (2)  a 
public  housing  agency  as  that  term  is 
defined  in  section  3(b)(6)  of  the  United 
States  Housing  Act  of  1937. 

Nonprofit,  as  applied  to  an 
organization,  means  no  part  of  the  net 
earnings  of  the  organization  inures,  or 
may  lawfully  inure,  to  the  benefit  of  any 
private  shareholder  or  individual. 

Person  with  disabilities  means  a 
household  composed  of  one  or  more 
persons,  at  least  one  of  whom  is  an 
adult  who  has  a  disability.  A  person 
shall  be  considered  to  have  a  disability 
if  such  person  is  determined  under 
regulations  issued  by  the  Secretary  to 
have  a  physical,  mental,  or  emotional 
impairment  which: 

(1)  Is  expected  to  be  of  long-continued 
and  indefinite  duration; 

(2)  Substantially  impedes  his  or  her 
ability  to  live  independently;  and 

(3)  Is  of  such  a  nature  that  the 
person’s  such  ability  could  be  improved 
oy  more  suitable  housing  conditions.  A 
person  shall  also  be  considered  to  have 
a  disability  if  the  person  has  a 
developmental  disability  as  defined  in 
section  102(7)  of  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  (42  U.S.C.  6001-7). 

Notwithstanding  the  preceding 
provisions  of  this  paragraph,  the  terms 
“person  with  disabilities”  or 
"temporarily  disabled”  include  two  or 
more  persons  with  disabilities  living 
together,  one  or  more  such  persons 
living  with  another  person  who  is 
determined  (under  regulations 
prescribed  by  the  Secretary  of  HUD)  to 
be  essential  to  their  care  or  well-being, 
and  the  surviving  member  or  members 
of  any  household  where  at  least  one  or 
more  persons  was  an  adult  with  a 
disability  who  were  living,  in  a  unit 
assisted  under  this  section,  with  the 
deceased  member  of  the  household  at 
the  time  of  his  or  her  death. 

Professional  Assessment  Committee 
(PAC)  means  a  group  consisting  of  at 
least  3  individuals  appointed  by  the 
officials  of  the  eligible  housing  project 
responsible  for  the  congregate  housing 
services  program  and  shall  include  at 
least  one  qualified  medical  and  other 
health  and  social  service  professional 
competent  to  appraise  the  functional 
abilities  of  the  frail  elderly,  persons 
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with  disabilities,  cuid  temporarily 
disabled  persons  in  relation  to  the 
performance  of  activities  of  daily  living. 

Program  participant  means  a  nail 
elderly  person  or  person  with 
disabilities,  or  temporarily  disabled 
person  approved  to  receive  services 
under  the  Congregate  Housing  Services 
Program. 

Qualifying  supportive  services  means 
new  or  significantly  expanded  services 
determined  by  the  Secretary  to  be 
essential  to  enable  eligible  residents  to 
live  independently  and  avoid 
unnecessary  institutionalization, 
including,  but  not  limited  to: 

(1)  Meal  service  adequate  to  meet 
nutritional  need; 

(2)  Housekeeping  aid; 

(3)  Personal  assistance  (which  may 
include,  but  is  not  limited  to,  aid  given 
to  eligible  residents  in  grooming, 
dressing,  and  other  activities  which 
maintain  personal  appearance  and 
hygiene); 

(4)  Transportation  services; 

(5)  Non-medical  supervision,  wellness 
programs,  preventive  health  screening, 
monitoring  of  medication  consistent 
with  State  law, 

(6)  Personal  emergency  response 
systems  and  other  requested  supportive 
services  essential  for  achieving  and 
maintaining  independent  living  if 
approved  by  the  Secretary  concerned. 

An  owner  may  provide  the  qualifying 
services  directly  to  eligible  residents  or 
may,  by  contract  or  lease,  provide  such 
services  through  other  appropriate 
agencies  or  providers. 

Secretary  concerned  means — 

(1)  The  Secretary  of  Housing  and 
Urban  Development,  with  respect  to 
eligible  federally  assisted  housing 
administered  by  HUD;  and 

(2)  The  Secretary  of  Agriculture,  with 
reference  to  programs  a^inistered  by 
the  Administrator  of  Farmers  Home 
Administration. 

Service  coordinator  means  a  social 
services  staff  person  who  is  hired  by  an 
eligible  owner,  grantee  or  management 
company,  or  another  third  party 
contractor  such  as  a  local  case 
management  agency.  The  Service 
Coordinator  is  responsible  for  assuring, 
thorough  case  management  that  program 
participants  are  linked  to  the  supportive 
services  they  need  to  continue 
independent  living. 

Service  provider  means  a  person  or 
organization  licensed  or  otherwise 
approved  in  writing  by  a  State  or  local 
agency  (e.g..  Department  of  Health, 
Department  of  Human  Services  or 
Welfare)  to  provide  supportive  services. 
The  Service  Provider  may  provide  the 
service  on  either  a  for-profit  or  not-for- 
profit  basis. 


State  means  the  states  of  the  United 
States,  the  District  of  Colxunbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Meiriana 
Islands,  Guam,  the  Virgin  Islands, 
American  Samoa,  the  Trust  Territory  of 
the  Pacific  Islands,  and  any  other 
territory  or  possession  of  the  United 
States. 

State  agency  on  aging  means  the 
single  agency  designated  by  the 
Governor  to  administer  the  program 
described  in  title  III  of  the  Older 
Americans  Act  of  1965  (See  45  CFR  part 
13). 

Temporarily  disabled  means  having 
an  impairment  that  is  expected  to  be  of 
no  more  than  6  months  duration;  and 
that  impedes  the  ability  of  the 
individual  to  live  independently  unless 
the  individual  receives  congregate 
services. 

Unit  of  general  local  government 
means  any  city,  town,  township,  county, 
parish,  village,  or  other  general  purpose 
political  subdivision  of  a  State;  and 
includes  a  unit  of  general  government 
acting  as  an  applicant  for  assistance 
under  this  section  in  cooperation  with 
a  nonprofit  housing  sponsor,  and  a 
nonprofit  housing  sponsor  acting  as  an 
applicant  for  assistance  under  this 
section  in  cooperation  with  a  unit  of 
general  local  government. 

f _ .200  Announcement  of  fund 

availability. 

A  Notice  of  Funding  Availability  will 
be  published  periodically  in  the  Federal 
Register  containing  the  amounts  of 
funds  available,  allocation  or 
distribution  of  funds  available  among 
eligible  applicant  groups,  where  to 
obtain  and  submit  applications,  the 
deadline  for  submissions,  and  further 
explanation  of  the  selection  criteria.  The 
Sectary  concerned  will  designate  the 
maximum  allowable  size  for  grants. 

I _ .205  Grant  agreement 

(a)  General.  HUD  will  enter  into  grant 
agreements  with  states,  Indian  tribes, 
units  of  general  local  government  and 
local  nonprofit  housing  sponsors, 
utilizing  amounts  appropriated  under 
NAHA  for  the  purpose  of  providing 
congregate  services  for  eligible  project 
residents  to  promote  and  encourage 
maximum  independence  within  a  home 
environment  for  such  residents  capable 
of  self-care,  with  appropriate  supportive 
services. 

(b)  Term  of  grant  agreement.  A  uant 
will  be  for  a  term  of  five  years,  and  will 
be  renewable  at  the  expiration  of  the 
term,  except  as  otherwise  provided  in 

§ _ .500. 

(c)  Reservation  of  amount.  The 
Secretary  concerned  shall  reserve  a  sum 


equal  to  the  total  approved  grant 
amount  from  the  amount  authorized  and 
appropriated  for  the  Fiscal  Year  in 
which  the  notification  date  of  funding 
approval  occurs  for  each  State,  Indian 
tribe,  unit  of  general  local  government 
or  nonprofit  housing  sponsor  receiving 
a  grant. 

(d)  Eligible  grant  recipients.  (1)  The 

Secretary  concerned  will  provide 
assistance,  and  enter  into  grant 
agreements  under  paragraph  (a)  of  this 
section  with:  • 

(i)  Nonprofit  owners  of  eligible 
housing; 

(ii)  States  that  submit  applications  on 
behalf  of  eligible  non-profit  or  for-profit 
owners  of  eligible  housing;  and 

(iii)  Indian  tribes  and  units  of  general 
local  government  that  submit 
applications  on  behalf  of  non-profit  or 
for-profit  owners  of  eligible  housing 
projects. 

(e)  Eligible  housing  projects.  Eligible 
Housing  Projects,  as  defined  in 

§ _ .105,  are  housing  projects  for 

the  elderly  and  non-elderly 
handicapped  in  occupancy  at  the  time 
of  application  under  the  CHSP. 

(f)  Grants  officer.  The  Grants  Officer 
for  HUD  will  enter  into  the  supportive 
services  grant  agreement  on  behalf  of 
HUD  or  FmHA.  HUD,  in  cooperation 
with  FmHA,  will  hold  the  grantee 
responsible  for  the  administration  of  the 
Congregate  Housing  Services  Program. 

(g)  The  grant  agreement  will  require 
that  the  grantee  and  eligible  owner: 

(1)  Operate  the  congregate  services 
program  in  accordance  with  applicable 
program  regulations; 

(2)  Assure  the  effective  provision  of 
supportive  services  to  the  program 
participants; 

(3)  Conduct  an  ongoing  assessment  of 
the  housing  assistance  and  supportive 
services  required  by  the  program 
participants;  and 

(4)  Comply  with  such  other  terms  and 
conditions,  required  by  NAHA  or  its 
implementing  regulations,  including 
monitoring,  if  required,  data  and  record 
keeping  requirements  and  submission  of 
reports  (wldch  must  include  racial  and 
et^ic  data  on  participants),  that  the 
Departments  concerned  establish  for  the 
purposes  of  carrying  out  an  effective 
Congregate  Housing  Services  Program. 
The  Department  concerned  will  enforce 
the  obligations  of  the  grantee  and 
eligible  owner  under  the  agreement 
through  such  action  as  may  be 
necessary,  including  the  termination 
and  recapture  of  supportive  services 
funds  awarded  imder  CHSP. 

f _ .210  Eligible  activitlM. 

(a)  Supportive  services.  Funding  for 
supportive  services  may  be  provided  by 
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state,  local,  public  or  private  providers. 
Eligible  owners  or  grantees  may  provide 
the  services  directly  or  may  subcontract 
with  service  providers  in  the 
community. 

(1)  Qualifying  supportive  services 
may  include,  but  ne^  not  be  limited  to, 

(1)  Meal  service  adequate  to  meet 
nutritional  need; 

(ii)  Housekeeping  aid; 

(iii)  Personal  assistance  (which  may 
include,  but  is  not  limited  to,  aid  given 
to  eligiblS  residents  in  grooming, 
dressing,  and  other  activities  which 
maintain  personal  appearance  and 
hygiene); 

(iv)  Transportation  services; 

(v)  Non-medical  supervision,  wellness 
programs,  preventive  health  screening, 
monitoring  of  medication  consistent 
with  state  law,  and  other  requested 
supportive  services  essential  for 
achieving  and  maintaining  independent 
living,  which  are  approved  by  HUD;  and 

(vi)  Personal  emergency  response 
systems. 

(2)  The  owner  may  provide  the 
qualifying  services  directly  to  eligible 
residents  or  may,  by  contract  or  lease, 
provide  the  services  through  other 
appropriate  agencies  or  providers.  A 
congregate  services  program  under  this 
section  shall  provide  meal  and  other 
services  for  eligible  project  residents 
(and  other  residents  and  nonresidents, 
as  provided  in  this  section)  that  are 
coordinated  on  site.  Any  State,  Indian 
tribe,  unit  of  general  local  government, 
or  nonproht  housing  sponsor  that 
receives  assistance  under  this  section 
may  provide  congregate  services 
directly  to  eligible  project  residents  or 
may,  by  contract  or  lease,  provide  s\ich 
services  through  other  appropriate 
agencies  or  providers. 

(3)  Meal  services  shall  meet  the 
following  guidelines: 

(i)  Type  of  service.  At  least  one  meal 
a  day  must  be  served  in  a  group  setting; 
if  more  than  one  meal  a  day  is  provided, 
a  combination  of  a  group  setting  and 
carry-out  meals  may  be  utilized. 

(ii)  Hot  meals.  At  least  one  meal  a  day 
must  be  hot.  A  hot  meal  for  the  purpose 
of  this  program  is  one  in  which  the 
principal  food  item  is  hot  at  the  time  of 
serving. 

(iii)  Special  meals.  Eligible  owners 
and  grantees  shall  provide  special 
menus  as  necessary  for  meeting  the 
dietary  needs  arising  from  the  health 
requirements  of  conditions  such  as 
diabetes  and  hypertension.  Eligible 
owners  and  grantees  should  attempt  to 
meet  the  dietary  needs  of  varying 
religious  and  ethnic  backgrounds,  as 
appropriate. 

(iv)  Meal  service  standards.  Eligible 
owners  and  grantees  shall  plan  for  and 


provide  meals  which  are  wholesome, 
nutritious  and  each  of  which  meets  a 
minimum  of  one-third  of  the  minimum 
daily  dietary  allowances  as  established 
by  the  Food  and  Nutrition  Board  of  the 
National  Academy  of  Sciences — 

National  Research  Coxmcil  (or  State  or 
local  standards,  if  these  standards  are 
higher).  Eligible  owners  and  grantees 
must  submit  an  annual  certification  to 
HUD,  prepared  and  signed  by  a 
registered  dietitian,  which  states  that 
each  meal  provided  under  CHSP  meets 
the  minimum  daily  dietary  allowances. 

(v)  Food  stamps  and  agricultural 
commodities.  In  providing  meal  services 
under  this  paragraph  (a)(3),  each 
congregate  services  program  shall  apply 
for  approval  as  a  retail  food  store  under 
section  9  of  the  Food  Stamp  Act  of  1977 
(42  U.S.C.  2018);  and 

(A)  If  approved  under  the  Food  Stamp 
Act,  accept  coupons  (as  defined  in 
section  3(e)  of  that  Act)  as  payment  from 
individuals  to  whom  such  meal  services 
are  provided;  and 

(B)  Shall  request,  and  use  to  provide 
such  meal  services,  agricultural 
commodities  made  available  without 
charoe  by  the  Secretary  of  Agriculture. 

(vij  Preference  for  nutrition  providers. 
In  contracting  for  or  otherwise 
providing  for  meal  services  under 
paragraph  (a)(2),  each  congregate 
housing  services  program  shall  give 
preference  to  any  provider  of  meal 
services  who: 

(A)  Receives  assistance  under  Title  III 
of  the  Older  Americans  Act  of  1965;  or 

(B)  Has  experience,  according  to 
standards  as  the  Secretary  concerned 
shall  require,  in  providing  meal  services 
in  a  housing  project  under  the 
Congregate  Housing  Services  Act  of 
1978,  or  any  other  program  for 
congregate  services.  The  requirements  of 
paragraph  (a)(2)  do  not  preclude  a 
grantee  or  owner  from  directly 
preparing  and  providing  meals  under  its 
own  auspices. 

§ _ _.21 5  Service  plan. 

(a)  The  grantee  or  eligible  owner  shall 
provide  a  service  plan  with  the 
application,  estimating  the  type  and 
nature  of  the  services  to  be  provided, 
and  the  estimated  cost  for  each  imit  of 
service. 

(b)  The  grantee  or  eligible  owner  shall 
develop  the  service  plan  in  consultation 
with  the  Area  Agency  on  Aging  and  the 
appropriate  state  or  local  agency  serving 
persons  with  disabilities,  as  applicable. 
Supportive  services  or  funding  for 
supportive  services  may  be  provided  by 
state,  local,  public  or  private  providers. 
Grantees  or  eligible  owners  may  provide 
the  services  directly  or  may  contract 
with  service  providers  in  the 


commimity.  The  ability  of  the  Secretary 
concerned  to  provide  funds  to  over  40 
percent  of  the  cost  of  the  supportive 
services  is  a  key  element  enabling  a 
Service  Coordinator  to  put  together  an 
effective  program  of  minimal  supportive 
services  tailored  to  the  needs  of  each 
program  participant,  rather  than 
depending  only  on  the  array  of  services 
potentially  available  throu^  other 
sources. 

§ _ .220  Service  coordinator. 

(a)  Assistance  may  be  provided  to 
fund  one  or  more  service  coordinators 
who  may  be  responsible  for: 

(1)  Working  with  the  professional 
assessment  committee  established  under 

§ _ .225  on  an  ongoing  basis  to 

assess  the  service  needs  of  eligible 
residents: 

(2)  Working  with  service  providers 
and  the  professional  assessment 
committee  to  tailor  the  provision  of 
services  to  the  minimum  needs  and 
characteristics  of  elimble  residents; 

(3)  Mobilizing  public  and  private 
resources  to  ensure  that  the  qualifying 
supportive  services  identified  under 

§ _ .210  can  be  funded  over  the 

time  period  identified  under 
§ _ .205; 

(4)  Monitoring  the  effectiveness  of  any 
supportive  service  program  receiving 
grant  assistance  under  this  section;  and 

(5)  Performing  other  duties  and 
functions  that  the  Secretary  concerned 
determines  to  be  appropriate  to  enable 
frail  elderly  persons,  persons  with 
disabilities,  and  temporarily  disabled 
individuals  residing  in  federally 
assisted  housing  for  the  elderly  to  live 
with  dignity  and  independence. 

(b)  The  service  coordinator  shall 
comply  with  the  qualifications  and 
standards  required  by  the  Secretary 
concerned,  "rtie  service  coordinator 
shall  be  trained  in  the  aging  process, 
elder  services,  disability  services, 
eligibility  for  and  procedures  of  Federal 
and  applicable  State  entitlement 
programs,  legal  liability  issues  relating 
to  providing  service  coordination,  drug 
and  alcohol  use  and  abuse  by  the 
elderly,  mental  health  issues,  end  any 
other  areas  required  by  the  Secretary 
concerned. 

(c)  The  Service  Coordinator  may  be 
employed  directly  by  the  grantee  or 
eligible  owner,  or  employed  imder  a 
contract  with  a  case  management  agency 
on  a  fee-for-service  basis,  and  may  serve 
less  than  full-time.  A  full-time  service 
coordinator  should  service  50-70  frail 
elderly  persons,  persons  with 
disabilities,  or  temporarily  disabled 
persons.  The  Service  Coordinator  or 
service  provider  may  not  have  a 
financial  interest  in  a  service  provider 
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agency  which  intends  to  provide 
services  to  the  grantee  or  eligible  owner 
for  the  Congr^ate  Program. 

(d)  Service  Coordinators  may  be  paid 
from  funds  granted  for  the  Congregate 
Housing  Service  Program. 

(e)  The  Service  Coordinator  shall: 

(1)  Provide  general  case  management 
and  referral  services  to  all  potential 
participants  in  the  Congregate  Housing 
Services  Program.  This  involves  intake 
screening  upon  referral,  from  the 
grantee  or  eligible  owner,  of  income* 
eligible  persons,  frail  elderly  persons, 
persons  with  disabilities  and 
temporarily  disabled  individuals,  and 
preliminary  assessment  of  firailty  or 
disability,  using  a  commonly  accepted 
assessment  tool.  The  Service 
Coordinator  then  will  refer  to  the 
professional  assessment  committee 
(PAC)  those  individuals  who  appear 
eligible  for  the  CHSP; 

(2)  Establish  professional 
relationships  with  all  agencies  and 
service  providers  in  the  community,  and 
develop  a  directory  of  providers  for  use 
by  program  staff  and  program 
participants; 

(3)  Refer  proposed  participants  to 
service  providers  in  the  community,  or 
those  of  the  grantee  or  eligible  owner. 
Serve  as  staff  to  the  PAC.  Complete,  for 
the  PAC,  all  paperwork  necessary  for 
the  assessment,  referral,  case  monitoring 
and  reassessment  processes;  implement 
the  case  plan  developed  by  the  PAC  and 
agreed  to  by  the  program  participant. 
Maintain  necessary  case  fries  on  each 
program  participant,  containing  such 
information  and  kept  in  such  form  that 
HUD  shall  require.  Provide  the  files  to 
PAC  members  upon  request,  in 
connection  with  PAC  duties; 

(4)  Monitor  the  ongoing  provision  of 
services  from  community  agencies  and 
keep  the  PAC  and  the  agency  providing 
the  supportive  service  informed  of  the 
pro^ss  of  the  participant; 

Educate  grant  recipient’s  program 
participants  on  such  issues  as 
application  procedures,  service 
availability,  and  program  participant 
options  and  responsibilities; 

(6)  Establish  volunteer  support 
programs  with  service  organizations  in 
the  community; 

(7)  Assist  the  grant  recipient  to  build 
informal  support  networks  with 
neighbors,  friends  and  family; 

(8)  Educate  other  project  management 
staff  on  issues  related  to  “aging-in¬ 
place”  and  services  coordination,  to 
help  them  to  work  with  and  assist  other 
persons  receiving  housing  assistance 
through  the  grantee  or  eligible  owner. 

(f)  For  a  Service  Coordinator  obtained 
imder  contract  with  a  case  management 
agency,  the  contract  must  include 


provisions  containing,  at  a  minimum: 
beginning  and  end  dates  of  the  contract; 
number  and  responsibilities  of  staff 
provided  by  the  agency;  rates  of  pay/ 
costs  of  services  to  be  provided;  location 
of  offices,  and  an  agreement  to  provide 
HUD  access  to  the  fries;  other 
documentation  pertinent  to  the 
Congregate  Housing  Services  Program. 
Any  contracts  awarded  or  purchases 
made  under  this  subsection  by  grantees 
that  are  public  bodies  must  conform  to 
the  policies  and  procediues  stated  at  24 
CFR  85.36. 

(g)  Each  frail  elderly  person,  person 
with  disabilities  and  temporarily 
disabled  individual  tentatively  selected 
by  the  grantee  or  eligible  owner  must  be 
assessed  for  degree  of  functional 
incapacity  before  being  accepted  into 
the  Congregate  Housing  Services 
Program.  The  assessment  is  performed 
by  a  voluntary  PAC,  which  handles  the 
individual’s  entrance  into  and  the 
transition  out  of  the  Congregate  Housing 
Services  Program,  development  of  case 
plans  for  that  person,  and  regular 
reassessment  of  the  individuals  in  the 
program.  PAC  members  (except  the 
Service  Coordinator)  may  not  be  paid 
with  Congregate  program  grant  funds, 
but  if  the  duties  and  responsibilities  of 
the  PAC  are  discharged  by  a  community 
agency,  the  agency’s  costs  may  be 
counted  as  matching  funds,  if  approved 
by  the  Secretary  concerned.  'The  PAC, 
upon  completion  of  the  assessment, 
must  make  a  recommendation  to  the 
Service  Coordinator  for  acceptance  into 
(or  denial  of  acceptance  into)  the 
Congregate  Program.  In  the  case  of  an 
acceptance,  the  PAC  must  provide  a 
case  plan  for  each  eligible  resident. 

Once  an  individual  is  accepted  into  the 
CHSP  it  is  the  responsibility  of  the 
Service  Coordinator  to  consult  the  case 
plan  tailored  to  the  needs  of  that 
participant,  and  to  work  with 
community  agencies,  eligible  owner, 
grantee  and  third  party  service 
providers  to  ensure  that  the  services  are 
provided  on  a  regular,  ongoing,  and 
satisfactory  basis,  in  accordance  with 
the  plan.  Before  actual  acceptance  into 
the  Congregate  Housing  Services 
Program,  the  eligible  resident  must  work 
with  the  PAC  and  the  Service 
Coordinator  in  developing  his  or  her 
supportive  services  plan.  In  developing 
this  plan,  the  PAC  must  take  into 
consideration  the  participant’s  needs 
and  wants  and  must  provide  the 
minimum  supportive  services  necessary 
to  maintain  independence.  If 
participants  want  other  services,  they 
can  buy  them  at  cost,  if  available. 


f _ .225  ProfeMional  aMMsment 

committM  IPACk 

(a)  General.  A  professional  assessment 
committee,  under  paragraph  (b)  of  this 
section,  shall  identify  eligible  project 
residents  and  shall  designate  services 
appropriate  to  the  functional  abilities 
and  needs  of  each  eligible  project 
resident.  'The  committee  shall  utilize 
procedures  that  ensure  that  the  process 
of  determining  eligibility  of  individuals 
for  congregate  services  accords 
individuals  fair  treatment,  due  process 
and  a  right  of  appeal  of  the 
determination  of  eligibility,  and  shall 
ensure  the  confrdentiality  of  personal 
and  medical  records.  A  professional 
assessment  committee  under  this 
section  shall  consist  of  not  less  than 
three  individuals,  who  shall  be 
appointed  to  the  committee  by  the 
officials  of  the  eligible  housing  project 
responsible  for  the  congregate  services 
program,  and  shall  include  at  least  one 
qualified  medical  or  other  health 
professional  and  social  services 
professionals  competent  to  appraise  the 
functional  abilities  of  frail  elderly 
persons,  persons  with  disabilities  and 
temporarily  disabled  individuals  in 
relation  to  the  performance  of  tasks  of 
daily  living.  PAC  members  are  subject  to 
the  conflict  of  interest  provisions  in 

§ _ .245(f). 

(b)  Operating  procedures.  'The  PAC 
shall: 

(1)  Recommend,  to  the  Service 
Coordinator,  persons  eligible  for 
entrance,  or  for  transition  out  of,  CHSP; 

(2)  Authorize  or  perform  medical 
evaluations,  if  necessary.  These 
evaluations  may  be  performed  by  a  PAC 
medical  professional,  or  the  applicants 
to  CHSP  may  be  referred  to  another 
agency  in  the  community  that  will 
perform  the  evaluation  without  charge; 

(3)  Recommend,  and  update  as 
necessary,  a  supportive  services  plan  for 
each  frail  elderly  person  or  person  with 
disabilities,  or  temporarily  disabled 
person; 

(4)  Obtain  and  retain  information  in 
files  concerning  program  participants. 
The  files  should  contain  such 
information  and  be  maintained  in  such 
form,  as  HUD  shall  require; 

(5)  Present  written  evaluations  to  the 
grantee  or  eligible  owner;  and 

(6)  Allow  program  participants  to 
appeal  decisions  related  to  entrance  to, 
degree  of  participation  needed,  and 
transition  out  of  CHSP. 

(c)  Duties  of  the  PAC.  The  PAC  is 
required  to: 

(1)  Perform  a  formal  assessment  of 
each  potential  program  participant’s 
deficiencies  in  performing  the  ADLs. 
This  assessment  shall  be  based  upon  the 
screening  done  by  the  Service 
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Coordinator,  and  shall  include  a  review 
of  the  adequacy  of  the  informal  support 
network  (i.e.,  family  and  friends 
available  to  the  potential  participant  to 
assist  in  meeting  the  ADL  needs  of  that 
individual); 

(2)  Clarify  that  the  program 
participant  needs  assistance  in  at  least 
three  ADLs.  The  minimum  requirements 
of  ADL  include: 

(i)  Eating  (may  need  assistance  with 
cooking,  preparing  or  serving  food,  but 
must  be  able  to  feed  self), 

(ii)  Dressing  (must  be  able  to  dress 
self,  but  may  need  occasional 
assistance), 

(iii)  Bathing  (may  need  assistance  in 
getting  in  and  out  of  the  shower  or  tub, 
but  must  be  able  to  wash  self, 

(iv)  Grooming  (may  need  assistance  in 
washing  hair,  but  must  be  able  to  take 
care  of  personal  appearance), 

(v)  Getting  in  ana  out  of  bed  and 
chairs,  walldng,  going  outdoors,  using 
the  toilet,  and 

(vi)  Household  management  activities 
(may  need  assistance  in  doing 
housework,  grocery  shopping  or 
laundry,  or  getting  to  and  from  one 
location  to  another  for  activities  such  as 
going  to  the  doctor  and  shopping,  but 
must  be  mobile.  The  mobility 
requirement  does  not  exclude  persons 
in  wheelchairs  or  those  requiring 
mobility  devices). 

Each  of  the  Activities  of  Daily  Living 
noted  above  includes  a  requirement  that 
a  person  must  be  able  to  perform  at  a 
specified  minimal  level  (e  g.,  to  satisfy 
the  eating  ADL,  the  person  must  be  able 
to  feed  him/herself).  The  determination 
of  whether  a  person  meets  this  minimal 
level  of  performance  must  include 
consideration  of  those  services  that  will 
be  performed  by  a  person’s  spouse, 
relatives  or  other  attendants  to  be 
provided  by  the  individual.  For 
example,  if  a  person  requires  assistance 
with  cooking,  preparing  or  serving  food 
plus  assistance  in  feeding  him/herself, 
the  individual  would  meet  the  minimal 
performance  level  and  thus  satisfy  the 
eating  ADL,  if  a  spouse,  relative  or 
attendant  provides  assistance  with 
feeding  the  person.  Should  such 
assistance  become  unavailable  at  any 
time,  the  Owner  is  not  obligated  at  any 
time  to  provide  individualized  services 
beyond  those  offered  to  the  resident 
population  in  general.  The  Activities  of 
Daily  Living  analysis  is  relevant  only 
with  regard  to  determining  a  person’s 
eligibility  to  receive  supportive  services 
paid  for  by  CHSP  and  is  not  a 
determination  of  eligibility  for 
occupancy; 

(3)  Perform  a  regular  assessment  and 
updating  of  the  supportive  services  plan 
of  all  participants; 


(4)  Replace  any  members  of  the  PAG 
within  30  days  after  a  member  resigns. 

A  PAG  should  not  do  formal 
assessments  if  its  membership  drops 
below  three,  or  if  the  qualified  mescal 
professional  leaves  the  PAG  and  has  not 
been  replaced  by  the  grantee  or  eligible 
owner; 

(5)  Notify  the  grantee  or  eligible 
owner  and  the  program  participants  of 
any  proposed  modifications  to  PAG 
procedures,  and  provide  these  parties 
with  a  process  and  reasonable  time 
period  in  which  to  review  and 
comment,  before  adoption  of  a 
modification; 

(6)  Provide  assurance  of 
nondiscrimination  in  selection  ofGHSP 
participants,  with  respect  to  race, 
religion,  color,  sex,  national  origin, 
familial  status  or  type  of  handicap; 

(7)  Provide  complete  confidentiality 
of  information  related  to  any  individual 
examined,  in  accordance  with  the 
Privacy  Act  of  1974; 

(d)  Procedural  rights  of  participants. 
(1)  The  PAG  must  provide  an  informal 
process  that  recognizes  the  ri^ts  of 
individuals  receiving  assistance  to  due 
process  of  law.  This  process,  at  a 
minimum,  must  consist  of: 

(1)  Serving  the  participant  with  a 
written  notice  containing  a  clear 
statement  of  the  reasons  for  termination; 

(ii)  A  review  of  the  decision,  in  which 
the  participant  is  given  the  opportunity 
to  present  written  or  oral  objections 
before  a  person  other  than  the  person  (or 
a  subordinate  of  that  person)  who  made 
or  approved  the  termination  decision; 
and 

(iii)  Prompt  written  notification  of  the 
final  decision  to  the  participant. 

(2)  Procedures  must  ensure  that  any 
frail  elderly  person,  person  with  ^ 
disabilities,  or  temporarily  disabled 
person  (and  program  participant  upon 
reassessment)  has  the  option  of  refrising 
offered  services  and  requesting  other 
supportive  services  as  part  of  the  case 
planning  process. 

(3)  In  situations  where  an  individual 
requests  additional  services,  not 
initially  recommended  hy  the  PAG,  the 
PAG  must  make  a  determination 
whether  the  request  is  legitimately  a 
needs-based  service  that  can  be  covered 
under  the  GHSP  subsidy.  Individuals 
can  pay  for  services  other  than  those 
recommended  by  the  PAG  as  long  as  the 
additional  services  do  not  interfere  with 
the  efficient  operation  of  the  program. 

(e)  Eligibility,  admissions  and 
transition-out  procedures. 

(1)  Before  selecting  frail  elderly 
persons,  persons  with  disabilities,  or 
temporarily  disabled  participants,  each 
grantee  or  eligible  owner  (with  PAG 
assistance)  shall  develop  a  supportive 


services  application  form  for  the  use  of 
persons  applying  for  supportive  services 
under  GHSP.  The  information  in  the 
individual’s  supportive  services 
application  is  crucial  to  the  PAG's 
determination  of  the  need  for  further 
physical  or  psychological  evaluation  of 
any  individual  who  wishes  to  receive 
the  supportive  services  offered.  The 
application  should  include:  any  intake 
form,  the  ADL  assessment,  and 
appropriate  comments  from  both  the 
applicant’s  physician  and  the  Service 
Coordinator. 

(2)  The  grantee,  eligible  owner  or  PAG 
must  develop  procedures  for  providing 
for  an  individual’s  transition  out  of  the 
CHSP  to  another  setting.  Transition  out 
is  based  upon  the  degree  of  supportive 
services  needed  by  an  individual  to 
continue  to  live  independently.  If  a 
program  participant  is  transitioned  out 
of  the  program,  but  wishes  to  retain 
supportive  services,  he  or  she  may  do 
so,  as  long  as  he  or  she  remains  income 
eligible,  continues  to  live  in  an  eligible 
project,  and  pays  the  full  cost  of  services 
provided.  A  participant  can  be 
transitioned  out  of  CHSP  if  he  or  she: 

(1)  Gains  physical  and  mental  health 
and  is  able  to  function  without 
supportive  services,  even  if  only  for  a 
short  time  (in  which  case  readmission, 
based  upon  reassessment  to  determine 
the  degree  of  frailty  or  the  disability,  is 
acceptable); 

(ii)  Requires  a  higher  level  of  care 
than  that  which  can  be  provided  under 
CHSP;  or 

(iii)  Refuses  or  fails  to  pay  services 
fees. 

§ _ .230  Eligibility. 

(a)  Participants. — (1)  Any  eligible 

resident  as  defined  in _ .105  of  an 

eligible  housing  project  (or  any  person 
who,  with  deinstitutionalizalion  and 
appropriate  supportive  services  under 
this  section,  could  become  a  resident  of 
eligible  federally  assisted  housing)  shall 
be  eligible  for  services  under  the 
Congregate  services  program. 

(2)  In  providing  services  under  a 
Congregate  Services  Program,  the 
program  shall  give  priority  to  very  low 
income  individuals,  and  shall  consider 
their  service  needs  in  selecting  program 
participants. 

(b)  Other  residents.  Elderly  persons, 
persons  with  disabilities  and 
temporarily  disabled  individuals  who 
reside  in  an  eligible  housing  project 
other  than  eligible  project  residents 
under  paragraph  (a)(1)  of  this  section 
may  receive  services  from  a  congregate 
services  program  if  the  housing 
managers,  congregate  service 
coordinators,  and  the  professional 
assessment  committee  jointly  determine 
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that  the  paiticipation  of  these 
individuals  wiU  not  nagatively  affect  the 
provision  of  servioesio  eligibw  proiect 
residents.  Residents  eligible  for  services 
under  this  paragraph  ^iidl  pay  fees  as 

provided  under  section  § _ .240(bl. 

(c)  Nonresidents.  Elderly  persons, 
persons  with  disabilities,  aivd 
tempcHarily  disehled  persons  who  are 
ncrt  residents  of  the  project  may 
participate  in  the  Congregate  Housing 
Services  Prc^am  at  the  option  of 
program  managenaent,  iflne 
participation  of  these  pwsons  will  not 
adversely  affect  the  cost-effectivoness  or 
operatic  of  the  program,  or  add 
signiHcantly  to  the  need  for  assistance. 
Nonresidents  who  receive  services 
under  the  congregate  services  program 
shall  pay  a  fee  as  established  undw 
§ _ .240(b). 

S _ ..235  Coat  distribution. 

(a)  General.  Each  state,  Indian  tribe, 
unit  cd  general  government,  or  nonprofit 
housing  sponsor  that  receives  anmunts 

under  a  contract  imder  § _ .205(a) 

shall  supplement  any  such  amount  with 
amounts  sufficuent  to  provide  at  least  50 
percent  of  the  cost  of  providing  the 
congregate  services  program.  In 
instances  where  the  state  is  the 
applicant,  the  IcxbI  government’s 
contribution  shall  not  exceed  10  percent 
of  the  amoimt  required  of  the  state.  Any 
monetary  or  in-kind  contribution 
received  by  a  congregate  services 
program  under  the  Congregate  Housing 
Services  Act  of  1978  may  consider^ 
for  purposes  of  fulfilling  the 
requirement  under  fills  paragraph  (a). 
The  Secretary  concerned  shall  authorize 
owners  to  use  excess  residual  receipts 
(if  an  authorized  use)  to  tlra  extent 
available  to  supplement  funds  received 
from  CHSP. 

(1)  The  CHSP  ahall  provide  no  more 
than  40  percent  of  the  cost,  imder  a 
grant  agreement  in  accordance  with 

§ _ .205(a). 

(2)  Fees  paid  by  the  participants 

imder  § _ .240  shall  provide  at  least 

10%  vf  the  cost  of  the  program  up  to  a 
maximum  of  20%  of  the  parficipant’s 
adjusted  income,  except  that  the 
Secretary  concerned  shall  provide  for 
the  waiver  of  fees  for  individuals  who 
are  without  income.  To  the  extent  that 
application  of  a  waiver  of  fees  will 
result  in  collected  fees  of  less  than  10 
percent  of  the  cost  of  the  services,  50 
percent  of  the  deficit  amount  shall  be 
provided  by  the  recipient  and  50 
percent  by  the  Secretary  concerned  (not 
more  than  4S  percent  of  the  cost  of  the 
program  may  be  paid  by  the  Secretary 
concerned). 

(b)  Eligible  suppiemeDtaJ 
contribiHions^  If  pirovidad  by  the  state. 


Indian  tribe,  unit -of  general  local 
government,  or  local  nonjmifit  housing 
sponsoc,  any  salary  paid  to  staff  from 
govemmenfel  sources  to  carry  out  the 
program  of  the  grantee  or  eli^ble  owner, 
and  any  salary  paid  to  residrats 
employed  by  the  program  (other  than 
from  amounts  under  a  contract  -under 

§ _ .205),  and  any  in-kind 

contrfontion  from  govarmnantal  sources 
shall  be  cansiderea  as  supplemental 
contiibutinns  for  purposes  of  meeting 
the  supplemental  contribution 
requirement  under  paragraph  (a)  of  this 
section,  except  that  the  unount  of  in- 
kind  contributions  considered  for 
purposes  iff  fulfilling  the  contribution 
rerpurement  may  not  exceed  10  percrot 
of  the  total  amount  to  be  provid^  by 
the  state,  Indian  tribe,  unit  of  local 
government,  or  local  nonprofit  housing 
sponsor. 

(c)  Prohibition  oa  substitution  of 
funds.  The  ehgiblo  owner  or  grantee 
shall  ensure  that  file  activities  provided 
to  the  project  under  a  grant  in  support 
of  activities  aligible  for  assistance  under 
this  part  will  be  in  addition  to,  and  not 
in  substitution  for,  aimual  fends  the 
gmn tee  or  eligible  owner  was  providing 
to  the  project  in  support  of  activities 
eligible  for  assistance  underfills  part 
before  the  date  of  the  submission  of  the 
application  for  CHSP  assistance.  The 
eligible  owner  or  grantee  shall  certify  to 
the  Secretary  cancemed'that  QiSP 
funds  -will  not  be  substituted  for  funds 
that  the  eligible  owner  or  grantee  was 
providing  before  the  date  of  appUcation 
for  assistance  under  CHSP. 

(d)  Limitation.  For  piuposes  of 
complying  with  the  requirenmnts  of 
paragraph  (a)  of  this  section,  if  the  state 
is  the  applicant,  the  Secretary 
concerned  may  not  consider  any 
amounts  contributed  or  provided  by  any 
local  government  to  any  state  receiving 
assistance  under  this  secticm  that 
exceeds  10  percent  of  the  amount 
required  of  the  state. 

(e)  Consultation.  The  Secretary 
concerned  shall  consult  with  the 
Secretary  of  Health  and  Human  Services 
regarding  the  availability  of  assistance 
from  other  Federal  programs  to  support 
services  under  this  part  and  shall  make 
informeticHi  available  to  applicants  for 
assistmce  under  this  pert. 

(f)  Matching  funds.  (1)  All  sources  of 
matohing  fends  must  be  directly  related 
to  the  types  of  su{^rtrve  services 
prescribed  by  the  FAC.  In  determining  ' 
potential  sources  of  matching  funds  fm 
the  necessary  supportive  services,  the 
grantee  or  eligible  owner  may  include: 

(i)  Cash  (which  may  incluae  funds 
from  federal  state  aind  local 
governments,  third  party  contributions, 
available  payments  authorized  under 


Medicakl  for  specific  individuals  in  the 
Congregate  Housing  Services  Prc^rasn, 
CoDumuiity  Development  Blodr  Grnnts 
or  Community  Services  Block  Grants, 
Older  American  Act  programs,  excess 
residual  funds  with  the  approval  of  the 
Secretary  concerned,  except  this 
congregate  services  program  or  use  of 
section  8  funds  other  tbm  reaiduai 
receipts); 

(ii)  The  imputed  dollar  value  of  other 
agency  or  third  party-provided  direct 
services  or  staff  who  will  work  or 
provide  services  to  program 
participants;  these  services  must  be 
justified  in  the  application  to  assure  that 
they  are  the  services  necessary  to  keep 
the  program  participants  independent 
without  creating  dependence. 

(iii)  In-kind  items  (these  are  limited  to 
10  percent  of  the  50  percent  matching 
amount),  such  as  the  current  market 
value  of  donated  common  or  office 
space,  utility  costs,  furniture,  material, 
supplies,  equipment  and  food  used  in 
direct  provision  of  services.  The 
applicant  must  provide  an  explanation 
for  the  estimated  donated  value  of  any 
item  listed; 

(ivl  The  value  of  services  performed 
by  vohmteers  to  fhe  pro^m,  at  the  rate 
of  $5.00  an  hour.  The  vdue  of  PAC 
members  time  cannot  be  counted  for 
any  time-period  estimate  related  to 
initial  assessment  of  individuals  before 
they  are  accepted  into  CHSP. 

(2)  The  Secretary  concerned  will 
review  the  infusion  of  matching  funds 
annually,  as  port  of  the  program/budget 
review.  If  there  are  insufficient 
matching  fends  available  to  meet 
program  requirements  at  any  point  after 
grant  start-up,  or  at  any  time  during  the 
term  of  the  grant ii.e.,  if  matohing  fends 
from  sources  other  than  program 
participant  foes  drops  below  50  percent 
of  total  supportive  services  cost),  the 
Secretary  concerned  may  decrease  the 
federal  grant  share  of  supportive 
services  fends  accordingly.  This 
adjustment  will  be  done  in  the  year 
subsequent  to  the  year  of  the  shortfall, 
so  that  the  required  ratio  of  federal  grant 
to  matching  fends  is  maintained. 
Adjustment  determinations  may  be 
reconsidered  by  the  Secretary  concerned 
if  the  grantee  or  eligible  owner  provides 
sufficient  matching  funds  to  eliminate 
any  shortfall. 

4  .240  Program  participant  fsM. 

(a)  Eligible  project  residents.  (1)  The 
grantee  or  eligible  owner  erf  each  fiinded 
eligible  housing  pn^ect  shall  establish 
fees  for  meals  and  other  services 
provided  under  a  congregate  services 
program  to  program  participants,  which 
shafi  be  sufficient  to  provide  10  peroont 
of  the  costs  of  the  services  provided. 
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Each  program  participant  must  pay  a  fee 
of  10  percent  of  the  cost  of  the  services, 
up  to  a  maximum  of  20  percent  of  the 
participant’s  adjusted  income.  In  cases 
where  a  program  participant  has  no 
adjusted  income,  the  fee  requirement 
may  be  waived  by  the  eligible  owner  or 
grantee. 

(2)  The  fees  for  meals  shall  be 
governed  by  the  following  requirements: 

(i)  No  fee  may  be  charged  for  meal 
service  if  the  meal  comes  from  an  Older 
Americans  Act  Program. 

(ii)  For  full  meal  services,  the  fees  for 
residents  receiving  more  than  one  meal 
per  day,  seven  days  per  week,  shall  be 
reasonable  and  shall  equal  between  10 
and  20  percent  of  the  adjusted  income 
of  the  project  resident,  or  the  cost  of 
providing  the  services,  whichever  is 
less. 

(iii)  The  fees  for  residents  receiving 
meal  services  less  frequently  than  as 
described  in  paragraph  (a)(2)(ii)  shall  be 
in  an  amount  equal  to  10  percent  of  the 
adjusted  income  of  the  project  resident, 
or  the  cost  of  providing  the  services, 
whichever  is  less. 

(b)  Other  residents  and  nonresidents. 
Fees  shall  be  established  for  residents  of 
eligible  housing  projects  (other  than 
eligible  project  residents)  and  for 
nonresidents  who  receive  meals  and 
other  services  from  a  congregate  services 

program  under  § _ .230  (b)  or  (c). 

These  fees  shall  be  in  em  amount  equal 
to  the  cost  of  providing  the  services. 

(c)  Other  service  fees.  The  grantee  or 
eligible  owner  of  an  eligible  project  may 
also  establish  fees  for  other  supportive 
services  so  that  the  total  fees  collected 
for  meals  and  other  services  is  no  less 
than  10  percent  of  the  total  cost  of  the 
services;  however,  program  participants 
may  pay  no  more  than  20  percent  of 
their  adjusted  incomes  for  these 
services.  No  fee  may  be  charged  for  any 
supportive  services  funded  under  an 
Older  Americans  Act  Program. 

S _ .245  Other  Federal  requirements. 

(a)  OMB  circulars  and  administrative 
requirements.  The  policies,  guidelines 
and  requirements  of  OMB  Qrcular  No. 
A-87  and  24  CFR  part  85  apply  to  the 
acceptance  and  use  of  assistance  under 
this  program  by  public  body  grantees. 
Grantees  or  eligible  owners  are  also 
subject  to  the  audit  requirements 
described  in  24  CFR  part  44  (OMB 
Circular  A-1 28). 

(b)  Drug-free  workplace.  Grantees  and 
eligible  owners  must  certify  that  they 
will  provide  a  drug-free  workplace,  in 
accordance  with  the  Drug-free 
Workplace  Act  of  1988  and  HUD’s 
implementing  regulations  at  24  CFR  part 
24,  subpart  F, 


(c)  Nondiscrimination  and  equal 
opportunity.  Recipients  must  comply 
with  the  following  requirement  for 
nondiscrimination  on  the  basis  of  race, 
color,  religion,  sex,  national  origin,  age, 
familial  status,  and  handicap: 

(1)  Fair  Housing  Requirements.  The 
requirements  of  the  Fair  Housing  Act 
(42  U.S.C.  3601-19)  and  HUD’s  fair 
housing  regulations  (24  CFR  part  100); 
Executive  Order  11063  (Equal 
Opportvmity  in  Housing  and  24  CFR 
part  107;  the  fair  housing  poster 
regulations  (24  CFR  part  110)  and 
advertising  guidelines  (24  CFR  part 
109). 

(2)  Nondiscrimination  in  Housing. 
Title  VI  of  the  Qvil  Rights  Act  of  1964 
(42  U.S.C.  2000d)  and  HUD  regulations 
at  (24  CFR  part  1). 

(3)  Disenminarion  on  the  Basis  of  Age 
or  Handicap.  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  HUD  regulations  at 
24  CFR  146,  and  the  prohibitions 
against  discrimination  against 
handicapped  individuals  under  section 
504  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  794)  and  HUD  regulations  at  24 
CFR  part  8. 

(4)  Employment  Opportimities.  The 
requirements  of  section  3  of  the  Housing 
and  Urban  Development  Act  of  1968  (12 
U.S.C.  1701u)  (Employment 
Opportimities  for  Lower  Income  Persons 
in  Connection  with  Assisted  Projects) 
and  the  implementing  regulations  at  24 
CFR  part  135. 

(5)  Minority  and  Women’s  Business 
Enterprises.  ’The  requirements  of 
Executive  Orders  11246, 11625, 12432, 
and  12138.  Consistent  with  HUD’s 
responsibilities  imder  these  Orders, 
recipients  must  make  efforts  to 
encourage  the  use  of  minority  and 
women’s  business  enterprises  in 
connection  with  funded  activities. 

(6)  Affirmative  Outreach.  The 
Affirmative  Fair  Housing  Marketing 
Program  requirements  of  24  CFR  part 
200,  subpart  M,  and  the  implementing 
reflations  at  24  CFR  part  108. 

(7)  Disability  Requirements.  Fair 
Housing  Act  and  section  504. 

(8)  Racial  and  ethnic  collection 
requirements.  Recipients  must  maintain 
current  data  on  the  race,  ethnicity  and 
gender  of  program  applicants  and 
beneficiaries  in  accordance  with  section 
562  of  the  Housing  and  Community 
Development  Act  of  1987  and  section 
808(e)(6)  of  the  Fair  Housing  Act. 

(d)  Anti-lobbying  certification.  Section 
319  of  Public  Law  101-121  prohibits 
recipients  of  Federal  contracts,  grants 
and  loans  from  using  appropriated 
funds  for  lobbying  the  Executive  or 
Legislative  Branches  of  the  Federal 


Government.  Indian  tribes,  tribal 
organizations  and  Indian  Housing 
Authorities  created  under  ’Tribal  Law 
are  excluded  from  coverage  under 
section  319.  A  common  rule  governing 
the  restrictions  on  lobbying  was 
published  as  an  interim  rule  on 
February  26, 1990  (55  FR  6736)  and 
supplemented  by  a  Notice  published  ' 
June  15, 1990  (55  FR  24540).  The  rule 
requires  applicants,  grantees,  eligible 
owners  and  subgrantees  of  assistance 
exceeding  $100,000  in  budget  authority 
to  certify  that  no  Federal  funds  have 
been  or  will  be  spent  on  lobbying 
activities  in  connection  with  the 
assistance.  The  rule  also  requires 
disclosures  from  applicants,  among 
others,  if  nonappropriated  funds  have 
been  spent  or  committed  for  lobbving 
activities  if  those  activities  would  be 
prohibited  if  paid  with  appropriated 
Kinds.  The  law  provides  substantial 
monetary  penalties  for  failure  to  file  the 
required  certification  or  disclosure. 

(e)  Debarred  or  suspended  _ 

contractors.  The  provisions  of  24  CFR 
part  24  and  7  CFR  Part  3017  apply  to  the 
employment,  engagement  of  services, 
awarding  of  contracts,  or  funding  of  any 
contractors  or  subcontractors  during  any 
period  of  debarment,  suspension,  or 
placement  in  ineligibility  status. 

(f)  Conflict  of  Interest.  In  addition  to 
the  conflict  of  interest  requirements  in 
OMB  Circular  A-87  and  24  CFR  part  85, 
no  person  who  is  an  employee,  agent, 
consultant,  officer,  or  elect^  or 
appointed  official  of  the  applicant  or 
eligible  owner,  and  who  exercises  or  has 
exercised  any  function  or 
responsibilities  with  respect  to  activities 
assisted  with  congregate  housing 
services  program  grant  funds,  or  who  is 
in  a  position  to  participate  in  a  decision¬ 
making  process  or  gain  inside 
information  with  regard  to  such 
activities,  may  obtain  a  personal  or 
financial  interest  or  benefit  from  the 
activity,  or  have  an  interest  in  any 
contract,  subcontract,  or  agreement  with 
respect  thereto,  or  any  proceeds 
thereunder,  either  for  ffimself  or  herself 
or  for  those  with  whom  he  or  she  has 
family  or  business  ties  during  his  or  he; 
tenure,  or  for  one  year  thereafter. 

(g)  Disclosures  required  by  Reform 
Act.  Section  102(c)  of  the  HUD  Reform 
Act  of  1989,  Public  Law  101-235 
(December  15, 1980)  requires  disclosure 
concerning  other  government  assistance 
to  be  made  available  with  respect  to  the 
program  and  parties  with  a  pecuniary 
interest  in  the  Congregate  Housing 
Services  Program  and  submission  of  a 
report  on  expected  sources  and  uses  of 
funds  to  be  made  available  for  CHSP. 
Each  applicant  shall  include 
information  required  by  24  CFR  part  12 
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on  form  HUD-n2ft80  “Applicant/ 
Recaptent  Oisciosufe/Update  Report/*  as 
required  by  the  federal  Regiatar  Notice 
published  on  fanuary  16. 1992,  at  57  FR 
1942. 

jt  .300  Appllcaflen. 


The  application  must  contain  all  of 
the  information  required  by  the  Notice 
of  Funding  Availa^ty  (NQFA). 

_.905  AppHcaden  avakiallon  and 


saiaotion. 

Each  application  shall  be  reviewed, 
and  screened  for  technical  dehciencies 
in  accordance  widi  the  guidelines  and 
procedures  published  In  the  NOFA. 
Applications  will  be  selected  in 
accordance  with  the  procedure  set 
forth  in  the  NOFA. 

..325  Monitoring  of  projact  sites  by 


govarnmantal  units. 

States,  Indian  tribes  and  units  of  local 
government  with  a  grant  covering  more 
than  one  site  shall  be  responsible  for 
monitoring  the  performmce  of  all 
project  sites  for  compliance  with  CHSP 
regulations  and  procedures  in  such 
manner  as  prescribed  by  HUD/FmHA. 

..330  Evaluation  of  provision  of 


§. 


..335  Ranawal  of  grants. 


(a)  Eligible  owners  or  grantees  hmded 
initially  under  this  part  shall  be  eligible 
to  receive  continued,  non-competitive 
renewals  after  the  initial  five-year  term 


of  the  grant,  if  funds  are  appropriated 
and  available. 

(b)  Q^bla  owners  or  grantees  tvill 
receive  priofity  funding  within  time 
periods  mescribed  by  HUD,  labfact  to 
the  availi^Mlity  of  funding,  satisfactory 
performance,  and  compliance  with 
these  regulations. 

((^  Renewal  of  these  grants  shall  be 
within  in  the  time  periods  and  in  die 
form  as  prescribed  by  the  Secretary 
9onc8med. 

f _ ,.400  Pafttcipatofy  agreement 


Each  program  participant  must  sign  a 
participatory  agreement  governing  the 
utilization  of  supportive  services  and 
the  payment  of  supportive  services  fees. 
The  agreement  must  be  renegotiated 
with  &e  participant  annually  by  the 
grantee  or  eligible  owner. 

_.40S  Raaarva  for  aupplaineatal 


congregate  aarvices  programs. 

(a)  States,  Indian  tribes  and  imits  of 
general  local  government  receiving 
assistance  annually  shall  review  and 
evaluate  the  performance  of  the 
congregate  services  programs  at  eligible 
housing  projects  receiving  assistance  in 
their  respective  jurisdictions. 

(b)  Eligible  owners  and  grantees 
annually  shall  submit,  to  ^e  Secretary 
concerned,  a  report  evaluating  the 
impact  and  effectiveness  of  congregate 
services  programs  in  the  jurisdiction  of 
the  grantee  or  eligible  owner,  in  such 
form  as  the  Secretary  concerned  shall 
reguire. 

•  (c)  The  Secretary  of  Housing  and 
Urban  Development  and  the  Secretary  of 
Agriculture  shall  review  and  evaluate 
the  performance  of  the  congregate 
services  programs  of  eligible  housing 
projects  receiving  assistance  under  this 
section. 

(d)  Each  state.  Indian  tribe,  unit  of 
general  local  government  and  nonprofit 
sponsor  receiving  assistance  shall 
submit  a  certification  with  its 
application,  agreeing  to  cooperate  with 
and  to  provide  requested  data  to  die 
entity  responsible  for  the  program 
evaluation,  if  requested  to  do  so  by  the 
Secretary  concerned. 


The  Secretary  concerned  may  reserve 
not  more  than  5  percent  of  the  amounts 
made  available  in  each  fiscal  year  to 
supplement  grants  awarded  to  owners 
under  this  section  when,  in  the 
determination  of  the  Secretary 
concerned,  supplemental  adjustments 
are  required  to  maintain  adequate  levels 
of  services  to  eligible  residents. 

Requests  to  utilize  supplemental  funds 
by  the  grantee  or  eligible  owner  must  be 
transmitted  to  the  Secretary  concerned 
as  part  of  the  annual  program/budget 
review.  Adjustments  can  be  made  only 
during  the  first  six  months  of  the  annual 
budget  cycle.  These  adjustments  will  be 
bas^  on  written  requests  in  such  form 
as  the  Secretary  concerned  may  require. 
Funds  in  the  reserve  which  are  not  used 
during  the  first  six  months  of  each 
annual  review  cycle  shall  be  used  for 
future  CHSP  grants. 


S. 


_.415  Recapture. 


Any  grantee  or  eligible  owner  not 
providing  supportive  services  within  12 
months  of  execution  of  the  Congregate 
Housing  Services  Program  grant  may 
have  its  supportive  services  award 
terminated  and  funds  recaptured. 

S _ .420  Reports. 


Each  grantee  shall  submit  annual  and 
other  program  and  fiscal  reports  to  the 
Secretary  concerned  in  such  form  and  at 
such  times,  as  the  Department 
concerned  requires. 

%  .425  Budget  submlseione. 

Each  grantee  or  eligible  owner  shall 
submit  a  supportive  services  budget  for 
the  first  year  of  supportive  services 
delivery,  and  annually  thereafter,  in 
such  form  as  the  Department  concmned 
requests.  The  budget  for  the  first  year 
normally  will  utilize  less  than  20 


percent  of  tiie  fonds  potmtially 
available,  due  to  start-up.  Any 
utilization  of  less  than  20  percent  of 
supportive  services  fixnds  in  any  year 
can  he  carried  forward  for  use  in  later 
years. 

S _ .430  Program  coets. 


(a)  AliowabJe  costs.  (1)  Allow^a 
costs  for  direct  provision  of  supportive 
services  include  provision  of  supportive 
services  and  oth^  approved  by  tm 
Department  concern^  for: 

U)  Direct  hiring  of  staff,  including  a 
Service  Ck>ordinator: 

(ii)  Supportive  service  contracts  with 
third  parties: 

(iii)  Equipment  and  supplies 
(including  rood)  necessary  to  provide 
services; 

(iv)  Operational  costs  of  a 
transportation  service  (e.g..  mileage, 
insurance,  gasoline  and  maintenance, 
driver  wa^,  taxi  or  bus  vouchers); 

(v)  Purchase  or  leasing  of  vehicles; 

(vi)  Direct  and  indirect  administrative 
expenses  for  administrative  costs  such 
as  annual  fiscal  review  and  audit, 
telephones,  postage,  travel,  professional 
education,  furniture  and  equipment  and 
costs  associated  with  self-evaluation  or 
assessment  (not  to  exceed  one  percent  of 
die  total  budget  for  the  activities 
approved);  and 

(vii)  States,  Indian  tribes  and  units  of 
general  local  government  with  more 
than  one  site  included  in  the  grant  may 
receive  up  to  1%  of  the  total  cost  of  the 
grant  for  monitoring  the  sites. 

(2)  Allowable  costs  shall  be 
reasonable,  necessary  and  recognized  as 
expenditures  in  compliance  with  the 
Office  of  Management  and  Budget’s 
(0MB)  Cost  Policies,  i.e.,  OMB  Circular 
A-87.  24  CFR  85.36,  and  OMB  Circular 
A-128. 

(b)  NonaUowable  costs.  (1)  The 
Congregate  Housing  Services  Program 
supportive  service  funds  may  not  be 
used  to  cover  expenses  related  to  any 
grantee  or  eligible  owner  program, 
service,  or  activity  existing  at  the  time 
of  application  to  the  Congregate 
Housing  Services  Program. 

(2)  Examples  of  non-allowable  costs 
under  the  program  are: 

(i)  Capital  fading  (such  as  purchase 
of  buildings,  related  facilities  or  land 
and  certain  major  kitchen  items  such  as 
stoves,  refrigerMors,  freezers, 
dishwashers,  trash  compactors  or  sinks); 

(ii)  Administrative  costs,  such  as  a 
non-proportional  share  of  costs  charged 
to  the  Congfegate  Housing  Services 
Program  for  rent/lease,  utilities,  staff 
time; 

(iii)  Payments  to  PAC  members  (other 
than  the  Service  Coordinator)  or  third 
party  organizations  providing  that 
function; 
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(iv)  Cost  of  supportive  services  other 
than  those  approved  by  the  Department 
concerned; 

(v)  Modernization,  renovation  or  new 
construction  of  a  building  or  facility, 
including  kitchens; 

(vi)  Any  costs  related  to  the 
development  of  the  application  and 
plan  of  operations  before  the  effective 
date  of  the  Congregate  Housing  Program 
grant  award; 

(vii)  Overnight  emergency  nursing 
services  and  ongoing  and  regular  care 
from  doctors  and  nurses,  including 
administering  medication,  purchase  of 
medical  supplies,  equipment  and 
medications,  overnight  nursing  services, 
and  other  institutional  forms  of  service, 
care  or  support; 

(viii)  Occupational  therapy  and 
vocational  rehabilitation  services;  or 

(ix)  Other  items  defined  as 
unallowable  costs  in  the  supportive 
services  grant  instrument  or  OMB 
Circular  A-87. 

(c)  Administrative  cost  limitation.  A 
recipient  of  assistance  under  this 
section  may  not  use  more  than  10 
percent  of  the  sum  of  the  assistance  and 
the  contribution  amounts  required 

under  § _ .235(a)  for  administrative 

costs,  and  shall  ensure  that  any  entity  to 
which  the  recipient  distributes  amounts 
may  not  expend  more  than  a  reasonable 
amount  from  distributed  amounts  for 
administrative  costs.  Administrative 
costs  may  not  include  any  capital 
expenses. 

§ _ .435  Use  of  residents  in  providing 

services. 

Each  housing  project  that  receives 
assistance  under  this  section  shall,  to 
the  maximum  extent  practicable,  utilize 
the  elderly  and  persons  with  disabilities 
who  are  residents  of  the  housing  project, 
but  who  are  not  eligible  project 
residents,  to  participate  in  providing 
congregate  services  under  this  part. 
These  individuals  shall  be  paid  wages 
that  shall  not  be  less  than  the  higher  of: 

(a)  The  minimum  wage  that  would  be 
applicable  to  the  employee  under  the 
Fair  Labor  Standards  Act  of  1938,  if 
section  6(a)(1)  of  the  Act  applied  to  the 
resident,  and  if  the  resident  were  not 
exempt  under  section  13  of  that  Act; 

(b)  The  State  or  local  minimum  wage 
for  the  most  nearly  comparable  covered 
employment;  or 

(c)  The  prevailing  rates  of  pay  for 
persons  employed  in  similar  public 
occupations  by  the  same  employer. 

§ _ .440  Services  provided  not 

income. 

Except  for  wages  paid  under 

§ _ .435,  services  provided  to  a 

resident  of  an  eligible  housing  project 


under  a  congregate  services  program 
shall  not  be  considered  as  income  for 
the  purpose  of  determining  eligibility 
for  or  the  amount  of  assistance  or  aid 
furnished  under,  any  federal,  federally 
assisted,  or  state  program  based  on 
need. 

§ _ .500  Eligibility  and  priority  for  1 978 

Act  recipients. 

(a)  Notwithstanding  any  other 
provision  of  this  section,  any  public  . 
housing  agency  or  nonproht  corporation 
assisted  under  section  202  of  the 
Housing  Act  of  1959  that  was  receiving 
assistance  under  a  grant  under  the 
Congregate  Housing  Services  Act  of 
1978  on  November  28, 1990  shall 
receive  assistance  under  the  Congregate 
Housing  Services  Act  of  1978  for  the 
remainder  of  the  term  of  its  grant,  and 
shall  receive  priority  for  assistance 
under  this  section  after  the  expiration  of 
its  grant. 

(b)  For  any  congregate  services 
program  that  was  receiving  assistance 
under  a  grant  under  the  Congregate 
Housing  Services  Act  of  1978  on 
November  28, 1990,  the  grantee,  in 
coordinating  with  a  local  government 

*  with  respect  to  that  grantee’s  program, 
shall  not  be  subject  to  the  requirement 
to  provide  supplemental  contributions 

under  § _ .235(a)  (for  that  program) 

for  the  six-year  period  beginning  on  the 
expiration  of  the  program’s  current 
assistance  contract.  Each  such  program 
recipient  shall  maintain,  for  the  six-year 
period,  the  same  dollar  amount  of 
annual  contributions  in  support  of  the 
services  eligible  for  assistance  under 
this  section  as  was  contributed  to  the 
program  during  the  year  preceding 
November  28, 1990.  This  amount  shall 
be  equal  to  no  less  than  the  amount  of 
the  annual  contribution  plus  any 
inflationary  increases  allowed  by  HUD. 

§ _ .505  Submission  and  approval  of 

applications  by  grantees  under  the  1978 
Act 

The  applicant  shall  submit  an 
application  annually  containing  any 
information  required  by  HUD. 

§ _ .51 0  Submission  and  approval  of 

applications  by  grantees  funded  initially 
under  the  1978  Act  after  the  six-year 
transition  period. 

Grantees  funded  initially  under  the 
1978  Act  shall  be  eligible  to  receive 
continued,  non-competitive  funding 
after  the  six-year  transition  period. 

These  grantees  will  be  eligible  to  receive 
priority  funding  under  this  part  if  they 
comply  with  these  regulations  and  with 
the  requirements  of  any  Funding  Notice 
issued  in  a  particular  fiscal  year. 


f _ .51 5  Waiver  authority. 

The  Secretary  concerned  may  waive 
any  requirement  of  these  regulations 
that  is  not  required  by  law,  upon  a 
determination  of  good  cause.  Each 
waiver  will  be  in  writing,  supported  by 
documentation  of  the  pertinent  facts 
and  grounds,  and  signed  by  the 
Secretary  concerned.  The  Secretary 
concerned  will  publish  notice  of  granted 
waivers  in  the  Federal  Register. 

Adoption  of  the  Interim  Common  Rule 

The  agency  specific  adoption  of  the 
interim  common  rule,  which  appears  at 
the  end  of  the  common  preamble, 
appears  below: 

Department  of  Agriculture 
Farmers  Home  Administration 
7  CFR  PART  1944 
List  of  Subjects  in  7  CFR  Part  1944 

Farm  labor  housing.  Migrant  labor. 
Nonprofit  organizations,  Public  housing. 
Rent  subsidies,  and  Rural  rental 
housing. 

Chapter  XVIII  of  title  7  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  subpart  F  to  part  1944  to  read  as 
set  forth  at  the  end  of  the  common 
preamble. 

Dated;  November  3, 1992. 

La  Verne  Ausman, 

Administrator,  Farmers  Home 
Administration. 

PART  1944— HOUSING 

Subpart  F — Congregate  Housing  Services 
Program 

Sec. 


1944.251  ( _ 

—.100) 

Authority  and 

purpose. 

1944.252  ( _ 

_.105) 

Definitions. 

1944.253  ( _ 

_.200) 

Announcement  of 

fund  availability. 

1944.254  ( _ 

_.205) 

Grant  agreement. 

1944.255  ( _ 

_.210) 

Eligible  activities. 

1944.256  { _ 

_.215) 

Service  plan. 

1944.257  ( _ 

_.220) 

Service  coordinator. 

1944.258  ( _ 

_.225) 

Professional 

assessment  committee  (PAC). 

1944.259  ( _ 

_.230) 

Eligibility. 

1944.260  ( _ 

_.235) 

Cost  distribution. 

1944.262  ( _ 

—•240) 

Program  participant 

fees. 

1944.254  ( _ 

_.245) 

Other  Federal 

requirements. 

1944.260  ( _ 

_.300) 

Application. 

1944.262  ( _ 

_.305) 

Application 

evaluation  and  selection. 

1944.270  ( _ .325)  Monitoring  of  project 

sites  by  governmental  units. 

1944.272  ( _ .330)  Evaluation  of 

provision  of  congregate  services 
programs. 

1944.274  ( _ .335)  Renewal  of  grants. 

1944.276  ( _ .400)  Participatory 

agreement. 
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Sec. 

1944.278  L _ -405)  Reserve  for 

supplemental  adjustment. 


1944.282  ( _ 

_ .415) 

Recapture. 

1944.284  ( _ 

_ .420) 

Reports. 

1944.286  ( _ 

_ .425) 

Budget  submissions. 

1944.288  ( _ 

_ .430) 

Program  costs. 

1944.290  ( _ 

_ .435) 

Use  of  residents  in 

providing  services. 

1944.292  ( _ 

_ .440) 

Services  provided 

not  income. 

1944.294  ( _ 

_ .500) 

Eligibility  and 

priority  for  1978  Act  recipients. 

1944.296  ( _ 

_ .505) 

Submission  and 

approval  of  applications  by  grantees 
under  the  1978  Act. 

1944.298  ( _ .510)  Submission  and 

approval  of  applications  by  grantees 
funded  initially  under  the  1978  Act,  after 
the  six-year  transition  period. 

1944.300  ( _ .515)  Waiver  authority. 

Authority:  42  U.S.C.  1480;  42  U.S.C.  8011; 

5  U.S.C.  301,  Sec.  604  of  Pub.  L.  102-550,  7 
CFR  2.23;  and  7  CFR  2.70. 

Department  of  Housing  and  Urban 
Development 

24  CFR  Part  700 

List  of  Subjects  in  24  CFR  Part  700 

Aged,  Grant  programs — Chousing  and 
community  development,  Handicapped, 
Low  and  moderate  income  housing. 
Nutrition,  Public  housing,  Rent 


subsidies.  Reporting  and  recordkeeping 
requirements,  and  Supportive  services. 

Title  24  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  part 
700  to  read  as  set  forth  at  the  end  of  the 
common  preamble. 

Dated:  November  27, 1992. 
lack  Kemp, 

Secretary. 

Part  700  is  added  to  read  as  set  forth 
at  the  end  of  the  common  preamble. 

PART  700-CONGREGATE  HOUSING 
SERVICES  PROGRAM 

Sec. 

700.100  Authority  and  policy. 

700.105  Definitions. 

700.200  Announcement  of  fund 
availability. 

700.205  Grant  agreement. 

700.210  Eligible  activities. 

700.215  Service  plan. 

700.220  Service  coordinator. 

700.225  Professional  assessment  conunittee 
(PAG). 

700.230  Eligibility. 

700.235  Cost  distribution. 

700.240  Program  participant  fees. 

700.245  Other  Federal  requirements. 
700.300  Application. 

700.305  Application  evaluation  and 
selection. 


Sec. 

700.325  Monitoring  of  project  sites  by 
govenunental  units. 

700.330  Evaluation  of  provision  of 
congregate  services  programs. 

700.335  Renewal  of  grants. 

700.400  Participatory  agreement. 

700.405  Reserve  for  supplemental 
adjustment. 

700.415  Recapture. 

700.420  Reports. 

700.425  Budget  submissions. 

700.430  Program  costs. 

700.435  Use  of  residents  in  providing 
services. 

700.440  Services  provided  not  income. 

700.500  Eligibility  and  priority  for  1978  Act 
recipients. 

700.505  Submission  and  approval  of 

applications  by  grantees  imder  the  1978 
Act. 

700.510  Submission  and  approval  of 

applications  by  grantees  funded  initially 
under  the  1978  Act  after  the  six-year 
transition  period. 

700.515  Waiver  authority. 

Authority:  Sec.  802,  National  Affordable 

Housing  Act  (42  U.S.C  8011)  and  Sec.  604, 

Housing  and  Community  Development  Act  of 

1992  (Pub.  L.  102-550). 

(FR  Doc.  92-29240  Filed  12-7-92;  8:45  am] 

BILUNQ  CODE  «21(>-32-4l 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

Office  of  the  Administrator — Farmers 
Home  Administration 

[Docket  No.  N-92-3487;  FR-3082-N-01] 

Funds  Availability:  Congregate 
Housing  Services  Program  NOFA  for 
Fiscal  Year  1992 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD;  Office  of  the 
Commissioner,  Farmers  Home 
Administration  (FmHA). 

ACTION:  Notice  of  Fimding  Availability 
for  Fiscal  Year  1992. 

SUMMARY:  This  Notice  of  Fimding 
Availability  (NOFA)  announces  tne 
funding  of  a  national  competition  for 
the  supportive  services  component  of 
the  Congregate  Housing  Services 
Program  (CHSP).  A  Common  Rule  for 
the  CHSP  is  being  published  in  today’s 
Federal  Register,  as  7  CFR  part  1944 
and  24  CFR  part  700.  Funding 
announced  in  today’s  document  covers 
new  grants  for  congregate  services  for 
frail  elderly  persons,  persons  with 
disabilities,  and  temporarily  disabled 
individuals  living  in  eligible  housing  for 
the  elderly.  States,  Indian  tribes,  units  of 
general  local  government,  and  local 
nonprofit  sponsors,  including  Public 
Housing  Agencies  (PHAs)  and  Indian 
Housing  Authorities  (IHAs),  are  eligible 
applicants.  Applications  from  non-profit 
sponsors  are  Limited  to  the  housing  they 
own.  Other  eligible  applicants  may 
submit  one  or  more  applications  on 
behalf  of  one  or  more  owners  of  eligible 
housing.  If  selected  for  funding,  the 
applicant  will  enter  into  final 
negotiations  with  HUD  which  will 
result  in  a  grant  award. 

This  document  contains  information 
concerning:  (a)  'The  purpose  of  the 
NOFA:  (b)  eligibility,  available  amounts, 
and  selection  criteria;  (c)  application 
processing,  including  how  to  apply  and 
how  selections  will  ^  made;  and  (d)  a 
checklist  of  steps  and  exhibits  involved 
in  the  application  procedure. 

DATES:  The  deadline  date  for  submission 
of  an  application  for  funding  under  the 
CHSP  is  on  or  before  3  p.m..  Eastern 
Standard  Time,  March  8, 1993. 

RECEIPT  OF  APPUCATIONS:  HUD  will 
receive  applications  at:  U.S.  Department 
of  Housing  and  Urbtm  Development, 
Office  of  Procurement  and  Contracts 
(OPC),  Program  Support  Division,  ACS- 
KK,  451  Seventh  Street,  SW.,  room 


5256,  Washington,  DC  20410.  Upon 
Receipt,  OPC  will  date-stamp  incoming 
applications  to  evidence  (timely  or  late) 
receipt,  and  upon  request,  provide  the 
applicant  with  an  aclmowledgement  of 
receipt.  FAXed  applications  are  NOT 
acceptable.  Applications  will  also  be 
sent  to  HUD  field  offices  or  FmHA  State 
offices,  as  appropriate. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information  concerning 
grants  under  the  CHSP,  or  limited 
technical  assistance  by  telephone 
regarding  the  preparation  of  an 
application  for  the  CHSP,  potential 
applicants  may  contact  HUD  and  FmHA 
headquarters  as  follows: 

For  questions  regarding  HUD  projects, 
contact  the  Services  Branch.  Housing  for 
Elderly  and  Handicapped  People 
Division,  Office  of  Elderly  and  Assisted 
Housing,  Department  of  Housing  and 
Urban  Development.  Please  tell  the 
person  who  answers  your  call  the  city 
and  State  the  project  is  located  in  and 
the  servicing  HUD  field  office,  if  known. 
You  will  be  directed  to  the  appropriate 
staff  person.  The  number  is  (202)-708- 
3291.  (This  is  not  a  toll-free  number.) 
Hearing-impaired  individuals  may  reach 
the  Services  Branch  by  calling  the  TDD 
number  of  the  Federal  Relay  ^rvice,  1- 
800-877-TDDY,  and  request  a  transfer, 
or  by  calling  (202)  708-4594. 

For  questions  regarding  FmHA 
projects,  call  the  Multifamily  Processing 
Division,  Special  Authorities  Branch, 
Farmers  Home  Administration, 
Department  of  Agriculture.  Callers  may 
request  either  John  Pentecost  or  Sue 
Harris.  The  telephone  number  is  (202)- 
720-1606.  (This  is  not  a  toll-free 
number.)  Hearing-impaired  individuals 
may  reach  FmHA  by  calling  the  central 
TDD  number  of  (202)-245-0846,  or  by 
calling  the  TDD  number  of  the  Federal 
Relay  Service,  1-800-877-TDDY  and 
request  a  transfer,  or  by  calling  (202) 
708-9300. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520).  No 
person  may  be  subjected  to  a  penalty  for 
failure  to  comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  0MB 
control  number.  The  OI^  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 


I.  Purpose  and  Substantive  Description 
A.  Authority  and  Background 

(1)  Authority 

(a) .  Section  802  of  the  National 
Affordable  Housing  Act,  42  U.S.C.  8011 
(“NAHA”). 

(b)  Section  604  of  the  Housing  and 
Community  Development  Act  of  1992, 
Pub.  L.  102-550. 

(c)  Section  662  of  the  Housing  and 
Community  Development  Act  of  1992, 
Pub.  L.  102-550. 

(d)  Interim  common  rule  published  in 
today’s  Federal  Register. 

(2)  Background 

The  CHSP  was  originally  authorized 
and  funded  as  a  demonstration  program 
under  the  Congregate  Housing  Undoes 
Act  of  1978  (1978  Act)  (42  U.S.C.  8001). 

It  provided  congregate  housing  and 
coordinated  suppcolive  services  for 
elderly  handicapped  or  non-elderly 
handicapped  individuals  to  allow  them 
to  maintain  their  independence  and 
avoid  costly  and  unnecessary 
institutionalization.  Congress 
appropriated  funds  for  Fiscal  Years 
1979  through  1982,  to  remain  available 
until  expended.  Since  then.  Congress 
has  provided  frmds  on  an  annual  basis 
to  continue  funding  grantees  that 
previously  received  assistance.  The 
demonstration  became  a  permanent 
program  in  1987.  Based  upon  the 
experience  of  the  grantees  funded  under 
the  demonstration.  Congress  created  a 
new  CHSP  as  one  of  the  components  of 
NAHA,  which  was  enacted  on 
November  28, 1990.  Section  802  of 
NAHA  (CHSP)  was  amended  by  section 
604  of  the  Housing  and  Community 
Development  Act  of  1992.  HUD,  in 
coordination  with  the  Farmers  Home 
Administration  (FmHA)  of  the 
Department  of  Agriculture,  will 
administer  the  C^SP  imder  a  Common 
Rule  in  accordance  with  the  statute. 

This  Notice  announces  the  availability 
of  HUD  funds  for  the  CHSP  and  invites 
applications  from  both  FmHA  and  HUD 
applicants. 

The  CHSP  is  a  program  to  make 
available  funds  for  renovation  and 
retrofitting  of  existing  projects  and, 
primcirily,  five-year,  renewable, 
congregate  services  grants  for  frail 
elderly  persons,  persons  with 
disabilities,  and  temporarily  disabled 
individuals  living  in  eligible  housing  for 
the  elderly.  'The  program  serves  as  a 
means  of  preventing  unnecessary 
institutionalization  and  encouraging 
deinstitutionalization  of  those 
potentially  eligible  residents  who  do  not 
need  an  institutionalized  setting.  It  also 
improves  the  capacity  of  management  to 
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assess  the  supportive  service  needs  of 
eligible  residents,  and  to  provide,  or 
ensure  the  coordination  and  delivery  of, 
supportive  services  with  third-party 
providers  to  meet  the  minimum  needs 
of  eligible  residents.  Due  to  the  need  to 
define  such  a  program,  HUD  and  FmHA 
determined  that  retrofitting  and 
renovation  of  facilities  will  NOT  be 
funded  under  this  NOFA. 

Additionally,  HUD  and  FmHA 
decided  to  limit  the  eligible  programs 
during  the  first  year  of  the  new  program, 
with  an  interest  in  getting  the  program 
off  the  ground  and  running  as  soon  as 
possible.  Thus,  CHSP  is  offered  this  year 
only  to  projects  which  are  in  occupancy 
as  of  the  date  of  the  CHSP  application 
to  HUD. 

The  CHSP  will  ensure  the  long-term 
provision  of  supportive  services  in  a 
manner  which  insures  the  program 
participant’s  freedom  of  choice  and 
which  respects  the  dignity  of  the 
persons  served.  It  will  also  provide 
readily  available  and  efficient  services 
with  emphasis  on  providing  only  those 
services  minimally  necessary  to 
maintain  independent  living,  but 
maintaining  a  continuum  of  support  for 
individual  program  participants  over 
time. 

B.  Allocation  Amounts 

The  Dire  Emergency  Supplemental 
Appropriation  Act  (Pub.  L.  102-27) 
appropriated  $9,500,000  for  congregate 
services  grants  in  Fiscal  Year  1991. 

After  providing  priority  funding  for 
current  CHSP  grantees,  as  directed  by 
Pub.  L.  102-27,  $1,000,000  was 
allocated  to  FmHA  for  new  grants,  with 
the  $5,000,000  remaining  made 
available  for  new  HUD  grants. 

Additionally,  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act  of  1992 
(P.L.  102-139)  appropriated  $17,700,000 
for  congregate  services  grants  in  Fiscal 
Year  1992.  After  providing  priority 
funding  for  the  current  CHSP  grantees, 
as  directed  by  Public  Law  102-139, 
$11,700,000  was  available  for  new 
grants.  The  Fiscal  Year  1992  funds  for 
new  grants  under  this  NOFA  were  to  be 
allocated  between  FmHA  and  HUD 
according  to  the  percentage  of  units  of 
housing  for  the  elderly  each  agency  has 
which  may  be  funded  under  this  NOFA. 

Together,  the  Fiscal  Year  1991  and 
1992  appropriations  made  available 
$17,700,000  for  CHSP  congregate 
services  grants  from  HUD  under  this 
NOFA.  Funds  would  not  be  set  aside  for 
the  reserve  fund. 

The  original  allocation  plan  could  not 
be  followed.  The  $6,000,000  in  funds 
remaining  under  Public  Law  102-27 


were  used  to  refund  the  grantees 
originally  funded  under  the  1978  Act  for 
their  second  year  of  transition  to  NAHA, 
rather  than  for  new  grants.  Therefore, 
$6,000,000  of  the  FY  1992  funds  were 
not  utilized  for  existing  grantees,  as 
planned  initially;  the  FY  1992 
appropriation  in  its  entirety  will  be  used 
for  the  new  CHSP.  Additionally, 
$21,000,000  was  appropriated  for  CHSP 
in  FY  1993  under  Public  Law  102-389. 
After  setting  aside  $6,000,000  for 
grantees  funded  initially  under  the  1978 
Act,  $15,000,000  remained  for  new 
grants.  Additionally,  an  estimated 
$321,000  will  be  carried  over  in  excess 
funds  which  will  remain  available. 

Thus,  HUD  combined  the  FY  1992,  FY 
1993  appropriations  and  the  excess 
funds,  creating  a  total  of  $33,021,000, 
and,  in  consultation  with  FmHA, 
allocated  the  dollars  as  follows: 

— Approximately  20  percent 

($6,637,221)  of  the  total  funds  is  being 
made  available  for  FmHA  projects. 

The  remainder,  approximately  80 
percent  ($26,383,779)  is  for  HUD 
projects. 

— The  funds  for  HUD  projects  will  be 
divided  among  three  allocations,  as 
follows,  according  to  the  percentage 
of  units  among  the  eligible  projects  in 
the  HUD  inventory  which  may  bo 
funded  under  this  NOFA: 

1.  Section  202  projects  for  the  elderly 
and  disabled  and  Public  and  Indian 
Housing  Projects  for  the  elderly  and 
disabled:  about  55.5  percent 
($18,260,613): 

2.  Section  202  and  public  housing 
projects  for  the  non-elderly  disabled: 
about  2.5  percent  ($825,525);  and, 

3.  Section  8  new  construction/sub. 
rehab.,  section  221(d)  and  section  236 
projects:  about  22  percent  ($7,297,641). 

If  there  is  an  insufficient  number  of 
fundable  FmHA  projects,  or  an 
insufficient  number  of  fundable  HUD 
projects,  excess  funds  allocated  to  either 
agency  will  be  made  available  for  the 
other.  Any  reallocation  of  this  kind  will 
be  announced  in  the  Federal  Register  as 
soon  as  possible  after  selection  of 
awardees. 

The  funds  for  the  CHSP  will  be 
expended  through  a  national 
competition,  in  which  applicants  are 
selected  to  receive  supportive  services 
grants  by  HUD  and  FmHA. 

HUD  field  offices  will  review  the 
applications  pertaining  to  HUD  projects 
and  FmHA  State  offices  will  review  the 
applications  pertaining  to  FmHA 
projects.  The  applications  will  be 
screened  by  HUD  or  FmHA  (as 
appropriate)  for  threshold  acceptability 
regarding  eligibility  and  overall 
management  capability  and  history 


HUD  field  offices,  or  FmHA  State  offices 
(as  appropriate)  will  score  selection 
criteria  a,  b,  c,  d,  h,  i  and  j  (described 
elsewhere  in  this  document)  (85  points) 
and  will  send  a  report  to  HUD 
Head^arters. 

HUD  Headquarters  staff,  in 
cooperation  with  FmHA  Headquarters 
staffi  will  screen  applicants  for 
threshold  acceptability  regarding 
matching  funds  and  provision  of  a  fee 
collection  plan.  Headquarters  staff  will 
score,  for  all  applicants,  selection 
criteria  e,  f  ana  g  (45  points). 

HUD  Headquarters  staff,  in 
conjunction  with  FmHA  Headquarters 
staffi  will  review  all  HUD  field  office 
and  FmHA  State  office  reviews  and 
ratings  for  accuracy  and  conformance  to 
program  policy,  make  corrections,  if 
necessary,  and  add  the  submitted  HUD 
field  office  or  FmHA  State  office  scores 
to  Headquarters  scores. 

Applicants  then  will  be  rank-ordered, 
by  score,  within  the  FmHA  allocation.  If 
there  are  funds  remaining  after  ranking 
the  approvable  FmHA  projects,  the 
excess  will  be  made  available  to  the 
HUD  allocation. 

Within  the  HUD  allocation, 
applications  will  be  rank-ordered  by 
score  within  the  three  project  types  to 
be  funded,  which  are:  (1)  Section  202 
(housing  for  the  elderly  and  disabled) 
and  Public  and  Indian  housing  projects 
for  the  elderly,  (2)  section  202  and 
Public  and  Indian  housing  projects  for 
the  non-elderly  disabled,  and  (3)  section 
8  new  construction/sub.  rehab.,  section 
221(d)  and  section  236  projects. 

If  there  are  funds  remaining  after 
ranking  all  the  approvable  HUD  projects 
within  one  or  more  of  the  three  project 
types,  these  funds  will  be  made 
available  to  the  next-highest-ranking 
unfunded  HUD  project(s).  Further 
selections  will  be  made  as  long  as 
sufficient  residual  funds  are  available  to 
fund  other  HUD  projects.  If  there  is 
more  than  one  unfunded  project  at  the 
next-highest  score  (in  a  tie)  and  there 
are  insufficient  funds  to  cover  both, 
funding  will  be  decided  by  lottery.  If 
insufficient  funds  remain  to  fund 
another  HUD  project  the  residual  dollars 
will  be  made  available  to  fundable  but 
unfunded  FmHA  projects. 

Selection  of  awardees  will  be  made  by 
HUD,  in  conjunction  with  FmHA. 

C.  Eligibility 
1.  General 

Projects  submitted  eligible  applicants 
under  this  NOFA  are  limited  to  eligible 
housing  for  the  elderly,  as  defined  in  7 
CFR  1944.252  and  24  CFR  700.105  of 
the  interim  common  rule. 

Applicants  may  apply  for  either  HUD 
or  FmHA  dollars.  If  an  applicant  agency 
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is  submitting  more  than  one  application, 
it  may  apply  for  both  HUD  and  FmHA 
projects. 

2.  Funding  Limit 

Eligible  non-pro6t  owners,  or  States, 
Indian  tribes  and  units  of  general  local 
governments  may  submit  one  or  more 
applications  for  a  single  project.  Each 
applicant  may  request  no  more  than  a 
maximum  of  $800,000  per  project  of  the 
total  funds  available  imder  this  NOFA. 

Eligible  non-profit  owners  or  States, 
Indian  tribes  and  units  of  general  local 
government  submitting  separate 
applications  for  one  project  each  may 
submit  as  many  applications  as  they 
wish  (which  may  include  for-profit 
owners  of  eligible  housing),  but  if  more 
than  one  application  is  funded  for  a 
single  applicant  entity,  the  maximum 
amount  of  funds  granted  to  that  entity 
is  $2,400,000  the  total  funds  available 
under  this  NOFA. 

3.  Eligible  Applicants 

Eligible  applicants  are  States,  Indian 
Tribes,  units  of  general  local 
government,  or  local  non-profit  housing 
owners  (which  include  PHAs  and 
niAs).  For-profit  owners  of  eligible 
housing  for  the  elderly  may  not  apply 
directly  for  CHSP  grants,  but  may  be 
submitted  under  an  application  by  a 
State,  Indian  tribes  or  unit  of  general 
local  government. 

4.  Eligible  Housing  Projects 

Eligible  projects  under  this  NOFA 

must  be  eligible  housing  for  the  elderly 
as  defined  in  7  CFR  1944.252  and  24 
CFR  700.105,  and  must  be  in  occupancy 
as  of  the  date  of  the  application 
deadline  for  funding  under  this  NOFA. 

D.  Selection  Criteria/Ranking  Factors 
1.  General 

To  provide  each  applicant  a  fair  and 
equitable  opportunity  to  receive  FY 
1992  funds  under  the  CHSP,  HUD  will 
apply  the  selection  criteria  set  out  in 
this  Notice  to  rate  all  applications  found 
acceptable  for  further  processing. 

All  applications  must  be  submitted  to 
HUD  Headquarters,  with  copies  to  the 
appropriate  HUD  field  office  or  FmHA 
State  office. 

HUD  field  office  or  FmHA  Slate  office 
staff  (as  appropriate)  will  review 
applications  for  threshold  acceptability 
regarding  eligibility,  civil  rights  issues 
and  the  overall  management  capability 
of  the  applicants  to  develop  and  operate 
the  CHSP.  The  HUD  field  office  or 
FmHA  State  office,  as  appropriate,  will 
score  Criteria  a,  b,  c,  d,  h,  i  and  j  (see 
Section  I.D(2)  below),  and  make 
recommendations  on  any  other  portion 
of  the  application,  as  necessary,  in  a 


report  to  HUD  Headquarters  on  each 
reviewed  application  (see  Secticm 
n.F(2),  below). 

HUD  Headquarters  will  review 
applicants  for  threshold  acceptability 
regarding  matching  funds  and  provision 
for  a  fee-collection  plan. 

All  screened  applications  will  then  be 
reviewed  by  a  HUD  Headouarters  panel, 
which  will  include  staff  of  the  Farmers 
Home  Administration  and  may  include 
staff  of  the  Administration  on  Aging  of 
the  Department  of  Health  and  Human 
Services.  Headquarters  staff  will  score 
criteria  e,  f  and  g.  The  HeadquartOTS 
review  teams  will  review  the  HUD  field 
office/FmHA  State  office  reports  aud 
incorporate  those  entities’  comments 
and  ratings  together  with  their  own. 
(FmHA  projects  will  be  rated  and 
ranked  separately  from  HUD  projects.) 

Final  raiding  of  the  applications  and 
selection  of  grantees  will  be  performed 
by  HUD  Headquarters  staff  and  FmHA. 
Applications  will  be  then  screened  for 
completeness  in  accordance  with 
Sections  III  and  IV,  below,  prior  to  final 
selection. 

2.  Selection  Criteria 

The  selection  criteria,  with  a 
maximiun  total  rating  value  of  130 
points,  are  as  follows: 

a.  Quality  of  the  Supportive  Services 
Program. 

The  quality  of  the  proposed 
supportive  services  program,  including 
the  types  and  priorities  of  the  basic 
services  proposed  to  be  provided;  the 
appropriateness  of  the  targeting  to 
provide  the  minimum  level  of  services 
necessary  to  maintain  independence; 
the  extent  to  which  the  proposed 
program  will  serve  minority  and  non- 
minority  residents  with  the  greatest 
economic  need  (very  low-income 
individuals);  the  methods  to  be  used  in 
providing  services  for 
deinstitutionalized  older  individuals 
and  individuals  with  disabilities,  and 
the  relationship  of  the  proposal  to  the 
needs  and  characteristics  of  the  eligible 
residents  where  the  services  are  to  be 
provided  (20  points).  The  rating  scale 
for  this  criterion  is: 

-  (11-20  points)  The  proposed 
supportive  services  and  assessment  plan 
includes:  the  provision  of  cost-effective 
services  that  meet  the  needs  identified; 
a  complete  services  program  to  meet  the 
needs  identified  and  serve  large 
numbers  of  minority  and  non-minority 
very  low-income  people;  a  workable 
plan  for  deinstitutionalizing 
inappropriately  placed  individuals  from 
outside  the  project  into  vacant 
apartments,  consistent  with  the 
approved  occupancy  plan;  documented 
evidence  of  service-provider 


commitment  to  the  CHSP;  and  a  priority 
ordering  of  all  supportive  services 
propos^  in  the  application. 

-  (1-10  points;  The  proposed 
supportive  services  and  assessment  plan 
includes:  the  provision  of  supportive 
services  that  meet  identified  needs  and 
serve  minority  and  non-minority  low 
income  people;  evidence  of  service 
provider  commitment;  and  a  statement 
of  the  relative  priority  of  those 
supportive  services  necessary  to  permit 
independent  living. 

-  (0  points)  The  applicant  does  not 
effectively  address  any  of  the  above 
points. 

b.  Timetable. 

The  timeliness  of  the  establishment  of 
services  following  approval  of  the 
application  (5  points).  The  rating  scale 
for  this  criterion  is  as  follows: 

-  (4-5  points)  The  supportive 
services  will  be  delivered  to  participants 
on  a  regular  basis  within  3  to  5  months 
of  the  execution  of  the  grant  award,  and 
the  implementation  timetable  is 
creditable,  based  upon  the  HUD  Field 
Office/FmHA  State  Office’s  previous 
experience  with  the  applicant  (or 
owner,  as  appropriate). 

-  (2-3  points)  The  suppKwIive 
services  will  be  delivered  to  participants 
on  a  regulator  basis  within  6-8  months 
of  the  execution  of  the  grant  award,  and 
the  implementation  timetable  is 
creditable,  based  upon  the  HUD  Field 
Office/FmHA  State  Office’s  previous 
experience  with  the  applicant  (or 
owner,  as  appropriate). 

-  (1  point)  The  supportive  services 
will  be  delivered  to  participants  on  a 
regular  basis  within  10-11  mcmths  of 
the  execution  of  the  grant  award,  and 
the  implementation  timetable  is 
creditable  based  upon  the  HUD  Field 
Office/FmHA  State  Office’s  previous 
experience  with  the  applicant  (or 
owner,  as  appropriate). 

-  (0  points)  Tne  supportive  services 
will  be  delivered  to  participants  on  a 
regular  basis  within  12  months  of  the 
execution  of  the  grant  award,  and  the 
implementation  timetable  is  creditable, 
based  upon  the  HUD  Field  Office/ 
FmHA  State  Office’s  previous 
experience  with  the  applicant  (or 
owner,  as  appropriate). 

c.  Adequacy  of  Local  Social  Services. 

The  degree  to  which  local  social 

services  are  adequate  for  the  purpose  of 
assisting  eligible  project  residents  to 
maintain  independent  living  and  avoid 
unnecessary  institutionalization  (10 
points).  The  rating  scale  for  this 
criterion  is: 

-  (6-10  points)  There  are  sufficient 
local  services  and  providers  in  the 
community  that  are  available,  accessible 
and  committed  to  tiie  application  to 
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satisfy  all  of  the  needs  stated  in  the 
proposal. 

~  (1-5  points)  There  are  only 
sufficient  available  and  accessible  local 
services  to  satisfy  some  of  the  needs 
identihed  to  be  met  by  the  proposed 
program. 

-  (0  points)  The  services  identified 
do  not  satisfy  the  needs  proposed  in  the 
program. 

d.  Professional  Assessment 
Committee  (PAG). 

The  professional  qualifications  of  the 
members  of  the  PAG  (5  points).  The 
rating  scale  for  this  criterion  is  as 
follows: 

-  (5  points)  All  the  members  of  the 
PAG  are  professionally  qualified  to 
perform  functional  assessments  of 
activities  of  daily  living,  the  PAG 
consists  of  at  least  three  individuals, 
and  there  is  at  least  one  qualified 
medical  professional  (e.g.,  MD.,  R.N., 
L.P.N.,  medical  social  worker)  on  the 
committee. 

-  (3  points)  The  committee  is 
composed  of  no  less  than  three 
members,  one  of  whom  is  a  medical 
professional,  but  one  or  more  of  the 
others  do  not  appear  qualified  to 
perform  functional  assessments. 

-  (0  points)  The  members  of  the 
professional  assessment  committee  do 
not  appear  qualified  to  perform 
professional  assessments  and  there  is  no 
medical  professional. 

e.  Fees. 

The  reasonableness  and  application  of 
fee  schedules  established  for  congregate 
services  (10  points).  The  rating  scale  for 
this  criterion  is: 

~  (10  points)  The  fees:  (1)  Meet  the 
statutory  meals  requirements,  which 
are:  to  provide  a  fee  consisting  of  10 
percent  of  adjusted  income  for  those 
receiving  at  least  one  meal  a  day;  and 
provide  a  fee  consisting  of  10-20 
percent  of  adjusted  income  for  those 
receiving  more  than  one  meal  a  day  or 
the  cost  of  providing  the  meals, 
whichever  is  less;  (2)  provide  a  flat  fee 
for  one  or  more  additional  supportive 
services;  (3)  require  no  more  than  20 
percent  of  a  participant’s  adjusted 
income  for  meals  and  other  services  or 
the  cost  of  providing  the  services, 
whichever  is  less;  and.  (4)  generate  at 
least  10  percent  of  the  cost  of  the 
program. 

~  (6  points)  The  fees  meet  the 
statutory  meals  requirements  (see  10 
point  paragraph,  above)  and  any  two  of 
the  other  three  requirements  stated 
under  tne  10-point  scoring  criterion. 

-  (2  points)  The  fees  meet  the 
statutory  meals  requirements  and  any 
one  of  the  three  requirements  stated 
under  the  ten  point  score  (see  10  point 
paragraph). 


-  (0  points)  Tlie  fees  only  meet  the 
stated  meals  requirements. 

f.  Budgets. 

The  adequacy  and  reasonableness  of 
the  proposM  budget  (15  points).  The 
rating  scale  for  this  criterion  is: 

-  (8-15  points)  The  cost  of  each 
service  component  relates  appropriately 
to  the  number  of  people  serv^  under 
that  component;  costs  proposed  are 
eligible;  costs  are  spread  accurately 
among  GHSP,  participant  fees  and 
applicant  (and  other)  resources;  the 
administrative  costs  meet  the  10-percent 
limit  set  out  in  sections  1944.288(c)  and 
700.430(c)  of  the  interim  common  rule; 
in-kind  contributions  meet  the  10- 
percent  maximum  set  out  in  sections 
1944.260(b)/260(f)(l)(Ui)  and 
700.235(b)/235(f)(l)(iii)  of  the  interim 
common  rule;  and,  if  a  State  is  the 
applicant,  and  local  government 
contributions  are  part  of  the  match,  it  is 
no  more  than  10  percent  of  the 
applicant’s  match  subject  to  sections 
ig44.260(a)  and  24  GFR  700.235(a)  of 
the  common  rule. 

-  (1-7  points)  *1110  costs  proposed  are 
relatively  consistent  with  the  numbers 
of'people  proposed,  and  costs  appear 
reasonable  and  eligible.  At  least  one  of 
the  cost  limits  noted  under  the  10  point 
score,  above  is  met. 

-  (0  points)  The  costs  proposed  are 
inconsistent  with  the  numb^  of  people 
served,  services  provided,  or  cover 
ineligible  items. 

g.  Matching  Funds. 

The  extent  to  which  the  owner  will 
provide  funds  from  other  sources  in 
excess  of  the  match  required  by  7  GFR 
1944.260  and  24  GFR  700.235,  and  the 
extent  to  which  the  proposed  matdi  for 
congregate  services  is  or  will  be 
available  (20  points) 

-  (13-20  points)  Evidence  in  writing 
on  letterhead  of  more  than  50  percent 
match  for  congregate  services  for  year 
one  of  the  grant  and  written 
documentation  of  at  least  the  50  percent 
matching  funds  on  letterhead  for  years 

2  throu^  5. 

-  (6-12  points)  Evidence  in  writing 
on  letterhead  of  at  least  50  percent 
matching  funds  for  one  or  more  of  years 
2  throu^  5. 

-  (1-5  points)  Evidence  in  writing  of 
at  least  50  percent  matching  funds  for 
one  or  more  years  2-5,  but  with 
incomplete  documentation  (i.e.,  the 
statement  either  is  not  on  letterhead  or 
is  not  a  clear  commitment). 

-  (0  points)  There  is  no  evidence  of 
any  matching  funds  beyond  the  fifty 
percent  required  for  the  first  year,  or  for 
any  match  for  any  period  beyond  the 
first  year. 

h.  Supportive  Services  Capability. 


The  demonstrated  ability  of  the  State, 
Indian  tribe,  unit  of  general  local 
government,  or  non-profit  project 
owners  to  develop  and  operate  the 
proposed  congregate  services  program 
in  an  efficient  and  effective  manner, 
including  the  applicant’s  or  owner’s 
proposed  contract-monitoring  capability 
where  appropriate,  and  including 
previous  experience  in  seiving  minority 
and  non-minority  frail  elderly  persons, 
persons  with  disabilities  and 
temporarily  disabled  persons  (20 
points).  The  rating  scale  for  this 
criterion  is: 

-  (11-20  points)  The  applicant  (or  the 
owner,  as  appropriate)  currently 
administers,  or  has  administered  in  the 
past,  an  effective,  successful  service 
program  covering  a  range  of  supportive 
services  for  a  large  number  of  minority 
and  non-minority  frail  elderly  persons; 
has  had  some  experience  with  services 
for  the  disabled;  has  evidenced  capacity 
to  develop  and  implement  new 
programs;  and  has  evidenced  eflective 
monitoring  capability  (either  of  self- 
directed  activities  or  those  imder 
external  contract  or  grant)  of  supportive 
services  for  the  frail  elderly  and 
disabled  persons  to  be  served. 

-  (1-10)  The  applicant  (or  the  owner, 
as  appropriate)  currently  administers,  or 
has  administered  in  the  past,  a 
supportive  services  program  for 
minority  and  non-minority  families;  and 
appears  to  have  eflective  monitoring 
capability  (either  of  self-directed 
activities  or  those  under  external 
contract  or  grant)  of  supportive  services. 
The  applicant  may  still  have  some 
unresolved  audit  findings. 

-  (0  points)  The  applicant  does  not 
address  the  above  items. 

i.  Need  for  the  Congregate  Services 
Program. 

Tne  need  for  a  program  providing 
congregate  services  for  frail  elderly  and 
disabl^  persons  living  in  the  area  to  be 
served,  and  the  extent  to  which  the 
program  would  meet  the  needs  of  the 
frail  elderly  and  disabled  persons  whom 
it  proposes  to  serve  (20  points).  The 
rating  scale  for  this  criterion  is  as 
follows: 

-  (11-20  points)  The  need  for  the 
program  is  folly  described  and 
documented.  The  lade  of  available 
supportive  services  is  folly  described 
and  documented;  the  proposed 
supportive  services  program  folly 
addresses  the  need  evidenced  and  is 
partially  targeted  to  those  with  the  most 
economic  need. 

-  (1-10  points)  The  need  for  the 
program  is  partially  described  and 
documented.  The  lack  of  available 
supportive  services  is  described,  but 
does  not  folly  meet  the  needs  noted,  nor 
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does  the  proposal  consider  those  with 
the  greatest  economic  need. 

-  (0  points)  Neither  the  needs  nor 
how  the  program  will  meet  the  need  is 
clearly  described  and  documented. 

I  Support  by  Local  Aeencies. 

The  extent  to  which  the  Area  Agency 
Of  State  Agency  on  Aging  (or  other 
agency  serving  the  disabled,  if 
appropriate)  is  playing  an  active  role  in 
the  supportive  services  program  (5 
points).  The  rating  scale  for  this 
criterion  is: 

-  (3-S  points)  The  letter  from  the 
Area  Agency/State  Agency  on  Aging/ 
agency  serving  the  disable,  if 
appropriate,  indicates  specifically  how 
it  was  involved  in  the  development  of 
the  supportive  services  and  assessment 
planning;  that  it  has  reviewed  the 
application  before  its  submission  to 
HUD;  and  that  it  will  be  involved  in  the 
ongoing  operations  of  the  project,  if  it  is 
funded. 

-  (1-2  points)  The  lettw  fit>m  the 
Area  Agency/State  Agency  on  Aging/ 
agency  serving  the  appropriate  category 
of  disabled,  if  appropriate,  has  indicate 
only  minimal  involvement  in  the 
development  and  review  of  the 
application  and  in  the  project’s  ongoing 
operations. 

~  (0  points)  The  letter  from  Area 
Agency/State  Agency  on  Aging/agency 
serving  the  disabled,  if  appropriate,  only 
indicates  general  support  for  the 
proposal,  without  specific  involvement 

n.  Application  Process 

A.  Obtaining  Application  Packages 

Applications  for  the  revised  CHSP  can 

be  obtained  fiom:  Department  of 
Housing  and  Urban  Development,  Office 
of  Procurement  and  Contracts,  Program 
Support  Division,  ACS-KK,  451  7th 
Street,  SW.,  room  5256,  Washington,  DC 
20410. 

Applicants  must  write  for  an 
application  package  at  the  above 
address,  or  send  a  FAX  message 
requesting  an  application  package  to 
(202)  401-2032. 

The  application  packages  will  be 
available  from  December  8, 1992 
through  March  8, 1993. 

B.  Application  Bequirements 

It  is  recommended,  but  not  required, 
that  the  applicant  include  a  narrative 
explaining  how  it  meets  each  of  the 
selection  'Tiieria.  All  applications  must 
contain  Qt  least  the  following 
information,  in  such  form  as  HUD  may 
require  in  the  application  package: 

1.  An  SF-424,  Request  for  Feoeral 
Assistance. 

2.  Evidence  of  eligibility: 

— ^The  applicant  (and  eligible  owner  if 

different),  must  provide  evidence  that 


it  is  eligible  to  participate  in  the 
CHSP. 

— The  applicant  must  state  whether  the 
project  included  is  FmHA  or  HUD.  A 
project  number  must  be  listed  for  each 
project  (including  the  section  8 
number,  if  appropriate).  The  type  of 
project  (e.g.,  section  202  elderly  and 
disabled,  section  202  non-eldeidy 
disabled,  PHA/IHA  elderly  and 
ffisabled),  section  221(d)(4)  elderly 
and  disabled)  under  the  HUD 
allocation,  or  FmHA  section  514,  515 
or  516)  must  also  be  listed. 

3.  A  description  of  the  needs  of  the 
people  to  be  served  in  the  program 
proposed,  including  documentation  of 
local  service  needs  and  lack  of  the 
availability  of  supportive  services. 

4.  A  desi^ption  of  the  applicant’s 
(and  the  project  owner’s,  if  different) 
past  experience  in  meeting  the 
supportive  service  needs  of  minority 
and  non-minority  fi'ail  elderly,  persons 
with  disabilities  and  tempor^ly 
disabled  persons,  and  other  relevant 
experience,  such  as  the  ability  to  design 
and  implement  new  programs  and 
administer  them,  contract  monitoring, 
capability,  etc. 

5.  A  description  of  the  number  and 
characteristics  of  the  fiail  elderly 
individuals,  persons  with  disabilities 
and  temporarily  disabled  persons  to  be 
served  including  racial  and  ethnic  data, 
their  average  age  and  the  type  of 
disability  experienced  by  residents  of 
the  project;  their  supportive  service 
needs  and  the  needs  of  other  persons  in 
nearby  institutions  who  might  be 
appropriately  deinstitutionalized.  This 
description  must  include: 

a.  The  number  of  imits.  residents 
(including  racial  and  ethnic  data)  and 
income  level  in  the  project  covered  by 
the  application. 

b.  An  estimate  of  the  number  of 
eligible  fiail  elderly  persons,  persons 
wiffi  disabilities  and  temporarily 
disabled  individuals,  including  their 
income  levels,  in  the  project  proposed 
to  be  served  during  the  first  year  of  the 
grant,  and  an  estimate  of  those  fiail 
elderly  persons,  persons  with 
disabilities  and  temporarily  disabled 
persons  to  be  served  and  their  incomes 
over  the  life  of  the  grant  and  an 
indication  of  how  many  of  these 
individuals  might  be 
deinstitutionalized. 

6.  A  description  of  the  congregate 
services  the  applicant’s  housing  project 
proposes  to  make  available  to  ^il 
elderly  persons,  persons  with 
disabilities  or  temporarily  disabled 
individuals  living  in  housing  for  the 
elderly,  and  those  who  might  be 
deinstitutionalized,  the  estimated  cost 


of  these  services  and  a  description  of  the 
resources  that  are  expected  to  be 
available  to  cover  the  third-part  costs 
rem^d. 

'This  description  must  include: 

a.  A  Statement  of  Work  Summary  in 
such  form  that  HUD  may  require. 

b.  A  description  of  the  minimum 
qualifying  supportive  services  that  will 
1m  expected  to  be  made  available  to 
eligible  residents  over  a  five-year 
period. 

c.  A  budget  for  each  category  of 
service  and  for  the  administrative  costs 
related  to  the  supportive  services 
program  for  the  initial  year,  and  a  cost 
estimate  for  the  remaining  four-years  of 
the  five-year  grant  term,  in  such  form  as 
HUD  may  require; 

d.  A  written  commitment  on 
letteihead  from  the  applicant  and  from 
each  supportive  service  provider  (or 
supplier(s)  of  donated  space,  services, 
equipment,  or  supplies),  for  firm  dollar 
commitments  for  all  listed  resources  for 
at  least  the  first  year  of  the  CHSP 
(including  dollar  amoimts  and  units  of 
service)  and  assurances  that  these 
resources  will  be  provided  for  the  five- 
year  term  of  the  grant. 

e.  A  statement  of  the  qualifications  of 
each  proposed  service  provider. 

f.  A  schedule  for  im|nementing  start¬ 
up  activities  under  the  first  year  of  the 
grant;  and. 

g.  A  listing  of  each  staff  and  service 
function  proposed  by  the  applicant  or 
by  the  project  owner  for  the  mant. 

7.  a  detailed  summary  of  the 
collection  and  payment  process 
associated  with  fees  provided  imder  the 
CHSP,  including: 

a.  All  explanation  of  the  process  for 
setting  of  participant’s  fees  in 
accordance  with  7  CFR  1944.262  and  24 
CFR  700.240; 

b.  a  copy  of  the  proposed  fees,  and 
how  the  applicant  or  project  owner  will 
monitor  fee  payments; 

c.  The  relationship  between  each 
proposed  participant’s  income, 
proposed  fees  collected,  and  the  10 
percent  match  requirement,  as  provided 
in  7  CFR  1944.260(a)(2)  and  24  CFR 
700.235(a)(2);  and. 

d.  A  statement  that  in  cases  where 
participants  are  certified  to  pay  less 
than  10  percent  of  the  cost  of  the 
supportive  services,  the  applicant  or  the 
owner  will  share  in  that  cost  of  the 
difference,  up  to  50  percent  of  the 
shortfall. 

8.  A  description  of  the  qualifications 
of  the  propo^  PAC  members  (a  case 
management  agency  may  be  used  as  the 
PAC). 

9.  A  letter  of  certification  fit>m  the 
Area  Agency  on  Aging  or  the  State  Unit 
on  Aging  if  that  State  is  not  subdivided. 
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and  the  appropriate  agency  serving  the 
disabled,  if  appropriate,  affirming  that: 

a.  The  provision  of  qualifying 
supportive  services  identified  in  the 
application  will  enable  most  eligible 
residents  to  live  independently,  avoid 
unnecessary  institutionalization  and 
allow  deinstitutionalized  persons  to  be 
housed  in  the  project. 

b.  There  is  a  reasonable  likelihood 
that  the  supportive  services  will  be 
funded  or  provided  for  the  five-year 
period  of  the  grant;  and, 

c.  The  agency  and  the  applicant  will, 
during  the  term  of  the  grant,  actively 
seek  assistance  for  such  services  from 
other  sources. 

10.  The  Area  Agency  or  the  State 
Agency  on  Aging  and  the  appropriate 
agency  serving  the  disabled  (where 
applicable)  shall  state  the  proposed  role 
which  it/they  will  have  during  the  life 
of  the  grant,  if  funded,  and  how  the 
agency(ies)  will  assist  the  recipient  in 
actively  seeking  assistance  for 
supportive  services  from  other  sources. 

11.  Submission  from  an  Independent 
Public  Accountant  (IPA)  or  the 
cognizant  government  auditor  of  a 
certification  stating  that  the  financial 
management  system  employed  by  the 
applicant  meets  the  standards  for  fund 
control  and  accountability  required  by 
24  CFR  85.20  (for  State,  Indian  tribe  and 
local  government  applicants)  or 
Attachment  F  of  OMB  Circular  A-110 
(for  non-governmental  applications). 

12.  Certifications  (and  aisclosures, 
where  appropriate)  for: 

a.  SF— 42B,  Assurances.  Non- 
construction  Programs. 

b.  Drug-free  Workplace,  in  accordance 
with  the  Drug-free  Workplace  Act  of 
1988,  HUD's  implementing  regulations 
at  CFR  part  24,  subpart  F  and  FmHA 
regulations  at  7  CFR  Part  3017. 

c.  Lobbying  Certification  Form  under 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 

1352)  (the  “Byrd  Amendment”)  and 
HUD’s  implementing  regulations  at  24 
CFR  part  87.  (To  be  submitted  if  the 
application  is  for  $100,000  or  more). 
('The  law  provides  substantial  penalties 
for  failure  to  file  the  required 
certification.) 

d.  Standard  Form  SF-LLL, 

"Disclosure  Form  to  Report  Lobbying," 
(also  under  the  Byrd  Amendment)  if  any 
funds  other  than  federally  appropriated 
funds  have  been  paid  or  will  be  paid  to 
any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of 
HUD,  a  Member  of  Congress,  an  officer 
or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  a  federal  contract,  grant 
loan,  or  cooperative  agreement.  (The 


law  provides  substantial  penalties  for 
failure  to  file  the  required  disclosure.) 

e.  Form  HUD-2880  "Applicant/ 
Recipient  Disclosure/Update  Report,”  as 
required  by  24  CFR  part  12,  subpart  C, 
and  the  notice  published  in  the  Federal 
Register  on  January  16, 1992  (57  FR 
1942). 

f.  Certification  for  HUD-approved 
Budget  (section  202/8  projects  only). 

g.  Certification  for  Separate  Residual 
Receipts  Account  (section  202/8 
projects  only). 

h.  The  CHSP  Blanket  Certification 
Form. 

13.  If  the  applicant  is  a  state  agency, 
include  a  letter  from  the  governor  or 
designee  that  the  agency  is  the  sole  state 
agency  charged  wiffi  the  responsibility 
for  administering  CHSP  grants  from 
HUD,  if  selected. 

14.  Other  information  or  certifications 
as  HUD  or  FmHA  may  require  in  the 
application  package. 

C.  Submission  of  Applications 
1.  Submission  to  HUD  Headquarters 

All  applicants  shall  submit  an  original 
and  one  copy  (a  FAX  copy  of  the 
application  is  not  acceptable)  of  the 
CHSP  application  to  HUD  Headquarters 
at  the  address  noted  below  by  3  p.m.. 
Eastern  Standard  Time,  on  or  before 
March  8, 1993. 

Applications  received  in 
Headquarters  after  the  date  and  time 
stated  in  the  application  package  will 
not  be  accepted,  but  will  be  retained  by 
HUD,  along  with  all  unfunded 
applications. 

Mailed  or  hand-delivered  applications 
for  the  CHSP  must  be  delivered  to:  U.S 
Department  of  Housing  and  Urban 
Development,  Office  of  Procurement 
and  Contracts,  Program  Support 
Division,  ACS-^CK,  451  Seventh  Street, 
SW.,  room  5256,  Washington.  DC  20410. 

Each  application  package  must  be 
identified  on  the  envelope  or  wrapper  as 
follows: 

CHSP.  RFGA  H-DU100G000016992, 
due  by  3  p.m..  Eastern  Standard  Time 
March  8, 1993. 

Determination  whether  an  application 
is  timely  received  is  solely  the 
responsibility  of  the  Office  of 
Procurement  and  Contracts  (OPC)  in 
HUD  Headquarters. 

2.  Submission  to  a  HUD  field  office  or 
a  FmHA  State  office  Applications  are 
due  in  the  HUD  field  offices  or  the 
FmHA  State  offices  by  the  same  date 
and  time  as  in  Headquarters  for 
expeditious  processing,  but  only  arrival 
at  the  HUD  Headquarters  location  will 
be  considered  for  official  acceptance 
and  log-in.  HUD  Headquarters  will 
communicate  with  the  HUD  field  offices 


and  FmHA  State  offices  to  certify  timely 
receipt  of  all  applications  receiv^. 

All  applicants  must  submit  one  copy 
of  the  CHSP  application  to  the  HUD 
field  office  or  the  FmHA  State  office,  as 
appropriate,  of  the  jurisdiction  in  which 
the  project  site  is  located.  'This 
application  must  be  submitted 
concurrently  with  the  submission  to 
HUD  Headquarters. 

D.  Threshold  Bequirements 

1.  General 

Headquarters  and  HUD  Field  Offices/ 
FmHA  State  Offices  will  review 
concurrently  applications  for  threshold 
acceptability  according  to  the  process 
stated  below,  before  technical  review, 
rating  and  ranking. 

2.  Threshold  Review  by  HUD  Field 
Office/FmHA  State  Offices 

HUD  field  office  and  FmHA  State 
office  staff,  as  appropriate,  will  do  a 
threshold  review  of  all  applications  that 
have  been  timely  received.  During  this 
review,  an  applicant  (or  project  in  the 
case  of  an  application  from  a 
governmental  jurisdiction)  will  be 
rejected  if: 

a.  It  is  ineligible  (that  is,  the  applicant 
entity  and  the  project  included  in  the 
application,  if  different,  is/are  not 
eligible  under  the  terms  of  this  NOFA  to 
participate  in  CHSP)  in  FY  1992. 

b.  The  project  is  not  in  occupancy: 

c.  There  is: 

-  A  pending  civil  rights  suit  against 
the  applicant  (or  project)  brou^t  by  the 
Department  of  Justice; 

-  An  outstanding  finding  of 
noncompliance  with  civil  rights 
statutes,  executive  orders  or  regulations 
as  a  result  of  formal  administrative 
proceedings: 

-  A  charge  issued  by  the  Secretary 
concerned  against  the  applicant  (or 
owner,  if  different)  under  the  Fair 
Housing  Act,  unless  the  applicant  (or 
owner)  is  operating  under  a  conciliation 
or  compliance  agreement  designed  to 
correct  the  area  of  non-compliance; 

-  A  pending  denial  of  application 
processing  by  HUD  or  by  FmHA  under 
Title  VI  of  the  Civil  Rights  Act  of  1964, 
under  the  Attorney  General’s  guidelines 
(28  CFR  50.3),  and  the  HUD  Title  VI 
regulations  (24  CFR  1.8)  and  procedures 
(HUD  Handbook  8040.1). 

d.  'There  exist  serious,  unaddressed  or 
outstanding  Inspector  General  audit 
findings  or  HUD  Headquarters/Field 
Office/FmHA  State  Office  Management 
monitoring  review  findings  for  any  of 
the  applicant’s  (or  project’s)  ongoing 
management  operations  or  in 
connection  with  its  administration  of 
existing  grants;  or. 
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e.  There  exist  serious,  unaddressed  or 
outstanding  Inspector  General  audit 
findings  or  HUD  Headquarters/Field 
Office/FmHA  State  Office  FH&EO 
monitoring  review  findings  for  any  of 
the  applicant’s  (or  project’s)  ongoing 
management  operations  or  in 
connection  widi  its  administration  of 
existing  grants; 

f.  The  applicant  (or  project)  is 
involved  with  litigation  whi(^  could 
seriously  jeopardize  its  ability  to 
administer  the  CHSP. 

If  an  applicant  (or  project  within  an 
application)  is  determined  to  be  the 
subject  of  a  rejection  on  the  basis  of  one 
or  more  of  the  above  six  criteria,  the 
HUD  field  office  or  the  FmHA  State 
office  immediately  shall  communicate 
this  determination  to  HUD  Headquarters 
by  FAX,  so  that  the  Headquarters  review 
panel  may  exclude  the  applicant  fit>m 
technical  review  and  rating.  The  HUD 
field  office  or  the  FmHA  State  office,  as 
appropriate,  will  also  so  indicate  and 
justify  the  rejection  in  its  report  to 
Headquarters  (see  Section  II.F(2), 
below).  Applications  that  are  rejected  by 
HUD  Field  Offices/FmHA  State  offices 
will  not  be  technically  reviewed,  rated 
or  ranked. 

If  the  applicant  agency  is  a 
governmental  jurisdiction  supporting 
one  or  more  projects  in  multiple 
applications  and  the  applicant  agency  is 
rejected,  all  projects  submitted  by  that 
applicant  agency  will  be  disqualified. 
However,  any  individual  project  may  be 
rejected  without  disquali^ng  the 
applicant  agency,  if  a  different  legal 
entity. 

All  applications  which  have  been 
rejected  by  HUD  field  offices/FmHA 
State  offices  will  be  notified  by  HUD 
Headquarters  that  they  have  b^n 
rejected,  in  writing,  at  the  time 
annoimcement  of  selections  is  made. 

3.  Threshold  Review  by  HUD 
Headquarters 

HUD  Headquarters  review  panels  will 
do  a  threshold  review  of  all  applications 
that  have  been  timely  received,  at  the 
same  time  the  HUD  field  offices/FmHA 
State  offices  do  their  threshold  reviews. 
During  this  review,  an  applicant  (or 
project,  in  the  case  of  an  application 
from  a  governmental  jurisdiction)  will 
be  rejected  if: 

a.  It  has  not  met  the  match 
requirement  (i.e.,  there  is  a  lack  of  clear 
and  documented  evidence  of  at  least  a 
50  percent  eligible  match  for  the 
supportive  services  fit>m  the  applicant 
or  project  owners,  as  appropriate,  or 
from  third  party  providers,  for  the  first 
year  of  the  five-year  grant. 

b.  It  has  not  submitted  a  fee-collection 
plan  documenting  the  ability  to  collect 


10  percent  support  of  the  cost  of  the 
CHSP  (up  to  20  percent  of  adjusted 
incomes  or  the  cost  of  providing  the 
services,  whichever  is  less),  which  will 
be  bom  by  program  participants. 

c.  The  proposal  includes  a  retrofit  or 
renovation  component  in  the  budget 
subject  to  section  802(a)(2)  of  the  Act. 

d.  A  meals  program  consistent  with 
sections  1944.255(a)(3)  and 
700.210(a)(3)  of  the  Interim  Common 
Rule  is  not  included  in  the  proposal. 

If  an  applicant  (or  project)  is 
determine  to  be  a  reject  on  the  basis  of 
one  or  more  of  criteria  a-d,  above.  HUD 
Headquarters  will  communicate  that 
finding  to  the  HUD  field  office  or  the 
FmHA  State  office  (through  FmHA 
Headquarters)  by  FAX,  so  the  field 
office  or  the  FmHA  State  office,  as 
appropriate,  may  exclude  the  applicant 
from  technical  review  and  rating. 
Applications  that  are  rejected  by  HUD 
Headquarters  will  not  be  technically 
reviewed,  rated  or  ranked. 

If  the  applicant  agency  is  a 
governmental  jurisdiction  supporting 
one  or  more  projects  in  multiple 
applications  and  the  applicant  agency  is 
rejected,  all  projects  submitted  by  that 
applicant  agency  will  be  disqualified. 
However,  any  individual  project  may  be 
rejected  without  disquali^dng  the 
applicant  agency,  if  a  different  legal 
entity. 

Headquarters  will  notify  in  writing  all 
applicants  which  have  been  rejected  by 
Headquarters  as  soon  as  possible  after 
the  announcement  of  selections  is  made. 

E.  Rating  Procedures 

1.  General 

All  applications  that  pass  threshold 
review  will  be  technically  reviewed, 
rated  and  ranked.  The  review,  rating 
and  ranking  process  will  be  done 
concurrently  by  HUD  Headquarters 
review  panels  and  HUD  Field  Office  and 
FmHA  State  office  staff. 

2.  Submission  of  HUD  Field  Office/ 
FmHA  State  Office  Report  to  the  HUD 
Regional  Offices 

After  the  completion  of  the  technical 
review  and  rating  process,  each  HUD 
Field  Office  must  submit  a  report  to  the 
HUD  Regional  Offices  regarding  the 
acceptability  of  each  application  and 
scoring  on  each  of  criteria  a,  b,  c,  d.  h. 
i  and  j.  This  report  must  be  submitted 
to  the  HUD  Regional  Office  no  later  than 
21  calendar  days  after  the  application 
deadline,  in  such  form  as  HUD 
Headquarters  may  require. 

Each  FmHA  State  office,  however, 
must  submit  a  report  to  HUD 
Headquarters  directly  regarding  the 
acceptability  of  each  application  and 


scoring  of  each  of  criteria  a,  b,  c,  d,  h, 
i  and  j.  This  report  must  be  submitted 
to  HUD  Headquarters  no  later  than  21 
calendar  days  after  the  application 
deadline,  in  such  form  as  HUD 
Headquarters  may  require. 

The  report  for  each  applicant  must 
include: 

(a)  The  name  and  address  of  the 
applicant.  For  umbrella  applications, 
also  list  the  name  and  address  of  the 
project  submitted. 

(b)  The  identification  number 
assigned  to  the  application  by  the  Office 
of  Procurement  and  Contracts. 

(c)  The  score  sheet  and  technical 
review  sheets  for  each  application  on 
criterion  numbers  a,  b.  c.  d,  h.  i  and  j, 
with  a  narrative,  as  appropriate,  to 
justify  the  score  provided. 

(d)  Any  other  observations  of  the 
Field  Offices  on  each  application. 

(e)  The  basis  for  the  recommended 
technical  rejection  of  any  application  or 
project. 

3.  HUD  Regional  Office  Review 

The  HUD  Regional  Office  must 
aggregate  all  reports  and  materials 
received  from  the  HUD  offices  and 
submit  them  to  HUD  Headquarters. 

The  Region  must  determine  for  each 
HUD  field  office  that; 

(a)  There  is  a  report  for  each  project 
assigned  to  that  office; 

(b)  The  all  materials  required  in 
number  II.E(2).  above,  are  included. 

'The  Regional  Office  must  submit  the 
HUD  field  office  materials  to  HUD 
Headquarters  no  later  than  26  days  firom 
the  date  of  application  deadline,  in  such 
form  that  HUD  Headquarters  may 
require. 

4.  HUD  Headquarters  Review  and  Final 
Rating  Process 

The  Headquarters  review  panel  will 
review  the  HUD  field  office/FmHA  State 
office  reports  and  scoring  on  each 
eligible  application.  The  review  will 
consider  the  HUD  field  offices’  and 
FmHA  State  offices’  conformity  with 
policy  and  procedure  established  for  the 
review  and  rating  process.  If  an  error(s) 
is/are  found  to  exist,  the  Headquarters 
review  panel  may  modify  the  HUD  field 
office/FmHA  State  office  scoring,  after 
appropriate  discussion  with  staff  of  the 
involved  HUD  field  office  or  FmHA 
State  office,  with  satisfactory 
justification  and  documentation. 

After  completion  of  the  Headquarters 
technical  review,  and  scoring  of  the 
proposals  on  the  additional  criteria 
assigned  to  Headquarters  panel  will  add 
together  the  Headquarters  and  field 
scores  on  all  eligible  applications. 
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F.  Final  Selection 

1.  General 

All  eligible  applications,  other  than 
those  noted  as  technical  rejects,  will  be 
rank-ordered  by  score  in  either  the 
FmHA  category  or  the  HUD  category  by 
a  Headquarters  review  panel. 

2.  Ranking  of  Projects 

a.  Ranking  of  FmHA  Projects.  FmHA 
and  HUD  will  select  applicants  by  rank- 
order  until  all  CHSP  funds  allocated  to 
FmHA  projects  have  been  exhausted.  If 
there  are  insufficient  fundable 
applications,  any  excess  funds  will  be 
made  available  to  applicants  in  the  HUD 
allocated.  HUD/FmHA  Headquarters 
reserves  the  right  to  reduce  any 
proposed  amount  of  CHSP  funds 
requested  by  the  applicant  (see  item 
II.F.3,  below). 

b.  Ranking  of  HUD  projects.  HUD  will 
select  applicants  in  rank-order  in  each 
of  the  th^  project  categories  rmder  the 
HUD  allocation  (see  section  l.B  of  this 
NOFA),  until  the  funds  allotted  are 
exhausted.  If  funds  remain  available 
after  ranking  all  the  approvable  HUD 
projects  within  one  or  more  of  the  three 
project  types,  these  funds  will  be  made 
available  to  the  next  highest  remking 
unfunded  HUD  project(s).  Further 
selections  will  be  made  as  long  as 
sufficient  residual  funds  are  available  to 
fund  other  HUD  projects.  If  there  is 
more  than  one  unfunded  project  at  the 
next-highest  score  (in  a  tie)  and  there 
are  insufHcient  funds  to  cover  both, 
funding  will  be  decided  subject  to 
section  U.F.4,  below.  Further  selections 
will  be  made  until  any  residual  funds 
are  insufficient  to  fund  another  HUD 
project.  After  selection(s),  if  funds  still 
remain  at  a  level  insufficient  to  fund 
another  HUD  project,  the  dollars  will  be 
made  available  to  fundable  but 
unfunded  FmHA  projects.  HUD 
Headquarters  reserves  the  rate  to  reduce 
any  proposed  amount  of  CHSP  funds 
requested  (see  Section  n.F.3,  below). 

3.  Reductions  in  Funding  Within 
Applications 

HUD/FmHA  reserves  the  right  to 
reduce  the  amount  of  funding  requested 
in  any  application.  Examples  of  reasons 
to  reduce  initial  funding  requests 
include,  but  are  not  limited  to:  (a.) 
activities  proposed  in  any  project  are 
not  eligible;  (b.)  activities  proposed  in 
any  project  are  not  approved  by  HUD/ 
FmHA;  (c.)  HUD/FmHA  determines  that 
the  cost  of  any  particular  component  of 
a  proposed  program  is  more  than 
necessary  to  m^e  the  activity  feasible; 
(d.)  the  cost  of  the  grant  is  reduced  to 
meet  the  funding  limits  of  Section 

l.C(2);  and  (e.)  to  make  the  last  selection 


or  selections  consistent  with  the  funds 
available.  For  example,  if  there  is 
$175,000  remaining  available  for  CHSP 
grants  and  the  next  remaining 
application  is  for  $200,000  in  HUD 
funds,  HUD  may  request  an  applicant  to 
reduce  its  proposed  funding  level  to 
$175,000  or  less. 

4.  Tie  Scores 

In  the  event  of  a  tie  score  cunong  the 
last-to-be-considered  applications  in 
either  the  FmHA  allocation  or  in  the 
HUD  allocation  within  either  or  both 
project  categories,  the  application  that 
scores  higher  on  Selection  Criteria 
Numbers  a,  c,  f,  g  and  n  will  be  selected, 
if  that  application  is  within  the  limits  of 
the  remaining  dollars  or  can  be  so 
modified.  If  there  is  still  a  tie  score 
among  two  or  more  applications,  one  of 
the  tied  applications  will  be  selected  by 
lottery. 

5.  Multi-project  Grants 

In  cases  where  a  particular  applicant 
submits  more  than  one  single-site 
application  which  is  selected  for 
funding.  HUD  reserves  the  right  to 
aggregate  some  or  all  of  these 
applications  into  one  grant  document. 

In  such  cases,  HUD  will  add  on  an 
amount  equal  to  one  percent  of  the  total 
grant  approved,  for  monitoring  costs, 
under  which  certain  responsibilities 
will  be  delegated  to  that  agency  subject 
to  24  CFR  700.325  and  7  CFR  1944.270. 
As  this  is  a  HUD-directed  add-on,  it  may 
bring  the  total  award  granted  to  more 
than  the  limit  stated  in  section  I.C(2). 

6.  Excess  Funds 

In  the  event  that  funds  remain  in  any 
of  the  three  project  categories  after 
completion  of  the  rating,  ranking  and 
technical  deficiency  processes,  such 
funds  will  be  allotted  to  the  HUD 
Headquarters  reserve  fund,  subject  to 
Sections  700.405  and  1944.278  of  the 
interim  common  rule. 

7.  Screening  for  Completeness 
(technical  deficiencies) 

The  HUD  Headquarters  review  panels 
will  screen  all  applications  which  have 
been  rated,  ranked  and  are  within  the 
fundable  range.  This  screening  will 
determine  the  extent  to  which  all 
necessary  items  have  been  submitted, 
are  incomplete  or  missing  and  what 
items  may  be  submitted  in  accordance 
with  Sections  m  and  FV  of  this  NOFA. 
This  process  will  be  completed  after 
ranking,  but  prior  to  announcement  of 
selected  applicants. 


HI.  Checklist  of  Application 
Submission  Requirements 

The  checklist  specifies  the  required 
materials  and  attachments  that  must  be 
submitted  as  part  of  an  application,  and 
identifies  those  required  materials 
necessary  to  pass  tnreshold 
requirements.  The  items  noted 
specifically  as  being  forms  and 
certifications  may  1m  corrected  during 
the  technical  deficiency  correction 
period,  if  they  meet  the  specifications 
set  out  in  Se^on  IV  of  this  Notice. 

The  Checklist  is  Attachment  C  in  the 
application  package. 

IV.  Correction  of  Deficient  Applications 

During  the  screening  process,  if  HUD 
determines  that  an  application  has 
technical  deficiencies  involving  items 
which  are  not  essential  for  HUD’s 
ranking  and  rating,  the  applicant  will  be 
given  14  calendar  days  from  the  date  of 
written  notification  in  which  to  correct 
the  noted  deficiencies. 

The  purpose  of  this  process  is  to  assist 
an  applicant  in  completing  a  fundable 
proposal,  and  not  to  provide  an 
opportunity  for  an  application  to  be 
substantively  improved,  once  it  has 
been  submitted,  in  the  process  of 
correcting  deficiencies.  Curable, 
technical  deficiencies  relate  to  items 
that  are  not  necessary  for  HUD  review 
under  threshold  review  or  selection 
criteria/ranking  factors,  e.g.,  a  missing 
certification  or  missing  signature.  A 
technical  deficiency  does  not  include 
any  substantive  component  of  the 
application.  Correction  of  technical 
deficiencies  does  not  allow  additional 
time  to  complete,  amend  or  correct  the 
application  to  overcome  any  substantive 
defects  in  the  original  submission. 

Items  that  may  be  addressed  during 
the  technical  deficiency  process  are: 

1.  The  SF— 424,  Request  for  Federal 
Assistance. 

2.  Statement  of  Work  Summary  for  the 
first  year  of  the  grant. 

3.  Statement  of  Work  Summary  for  the 
five  years  of  the  grant. 

4.  Submission  from  an  Independent 
Public  Accountant  (IPA)  or  the 
cognizant  government  auditor  of  a 
certification  stating  that  the  financial 
management  system  employed  by  the 
applicant  meets  the  standards  for  fund 
control  and  accountability  required  by 
24  CFR  85.20  (for  state  and  local 
government  applicants)  or  Attachment  F 
of  0MB  Circiuar  A-110  (for  non¬ 
governmental  applications). 

5.  A  statement  in  the  application 
saying  in  which  funding  category  the 
application  is  proposed  (i.e.,  FmHA. 
section  202/PHA/IHA  elderly  and 
disabled,  section  202/PHA/lHA  non- 
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elderly  disabled)  and  indudingtba 
project  niimber  (indnding  aection  B,  if 
appropriate). 

S.  Ir  die  applicant  u  a  State  agency, 
a  letter  from  the  governor  stating  the 
applicant  agency  will  be  the  sole  agency 
responsible  for  the  aAninistration  of  die 
CHSPgrant(s).  if  funded. 

7.  The  foHowing  cerdfications  (and 
disclosures,  where  appropriate): 

a.  SF-424B,  Assurances — Non- 
Construcdon  Programs. 

b.  Drug'-free  Woricpiace,  in  accordance 
with  the  Drug-free  Wmkpkce  Act  of 
1988  and  HUD’s  implenienting 
regulations  at  24  CFll  part  24,  subpart  F. 

c.  Lobbying  Certification  Form  under 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Apjmipriations 
Act  for  Fiscal  Year  1990  (31  U.S.C 
1352)  (the  “Byrd  Amendment”)  and 
HUD’s  implementing  regulations  at  24 
CFR  part  87.  (To  be  submitted  if  the 
application  is  for  $100,000  or  more). 

(T^  law  provides  substantial  penalties 
for  foilure  to  file  the  required 
certification.) 

d.  Standard  Form  SF-LLL, 

“EHsclosure  Form  to  Report  Lobbying,” 
(also  under  the  Byrd  Amendmmit)  if  any 
funds  other  than  federally  appropriated 
funds  have  been  paid  or  will  oe  pad  to 
any  person  for  influenciBg  or  attempting 
to  influence  an  ofiicer  or  employee  of 
HUD,  a  Member  of  Ccmpess,  an  officer 
or  employee  of  Confess,  or  an 
employee  of  a  Mem^  oi  Congress  in 
connection  with  a  federal  omtract,  ^ant 
loan,  m  cor^rative  a^eement.  (The 
law  provides  substantial  penalties  for 
failure  to  file  the  required  disclosure. 

e.  Form  Hin)-2880  “Applk»nt/ 
Recipient  Disclosure/Up^te  Report,”  as 
required  24  CFR  part  12,  sul^at  C, 
and  the  notice  pubHriied  in  the  Fedend 
Register  oa  fenuay  16,1902  (57  FR 
1942). 

f.  A  letter  of  certification  fixim  the 
Area  Agency  on  Aging  or  the  Stale  Unit 
on  Aging  if  that  State  is  not  subdivided, 
affirming  that: 

-  The  provision  of  qualifying 
supportive  services  identified  fo  the 
application  will  enabk  most  eligible 
residents  to  five  independently,  avoid 
unnecessary  institutionalization  and 
allow  dainstitutionalized  persona  to  be 
housed  in  ffie  prefect 

-  Theeeia  a  reasonable  likelihood 
that  tibe  siqiportive  aervices  will  ha 
funded  or  provided  for  tiie  five-year 
period  ol  me  grant;  nd, 

-  The  agency  and  the  applicant  srlll. 
during  the  tenn  of  the  grant,  actively 
seek  assistance  for  such  swvices  from 
other  sooioBS. 

g.  A  letter  of  certification  fron  the 
agency  serving  the  disabled  (this  leltw 
shall  only  be  provided  If  the  proposal 


serves  non-etderly  handicapped  other 
than  the  physically  disabled),  affirming 
that: 

-  The  provision  of  qualifying 
supportive  services  idsntifi^  in  the 
application  will  enable  most  eligible 
residents  to  live  independently,  avoid 
unnecessary  institutionalization  and 
allow  deinstitutionalized  persons  to  be 
housed  in  the  project: 

~  There  is  a  reasonable  likelihood 
that  tiie  supportive  services  will  be 
funefed  or  provided  for  the  five-yem’ 
period  of  the  grant;  mid, 

-  The  agMicy  and  the  ^qilicant  will, 
during  the  term  of  tiie  grant,  actively 
seek  assistance  for  such  services  frem 
other  souTGBS. 

h.  Certification  for  HlR>epproved 
Budget  (sectioa  202/8  {uoje^  only). 

i.  Cartificatioa  ka  Sepa^o  Residual 
Receipts  Account  (sectioa  202/8 
projects  only). 

j.  Blanket  Certification  Form. 

HUD  Headquarters  will  request 

documents  as  necessary  to  correct 
technical  deficiencies  in  any  CHSP 
application.  (A  FAX  copy  of  an  original 
document  mey  NOT  be  submitted  to 

meet  any  tedmicat  deficiency-  _ 

correction  request.)  Receipt,  by  HUD,  of 
a  response  to  a  letter  request  from  HUD 
to  an  appheant  for  cmrection  of 
technical  deficfencies  must  be 
submitted  to  HUD  Headquarters  (see 
address.  Section  ILC,  ptio^  fay  3  pjn  on 
the  14tfa  calendar  day  following  tm  date 
on  HUD’s  request  letter  to  the  apfdicanL 
This  means  (for  examine)  that  if  the 
deficiency  l^er  to  the  applicant  is 
dated  Novembw  IS,  1992,  the  response 
must  be  received  by  3  p.m..  Eastern 
Standard  Time,  in  OPC  in  Headquarters 
on  November  29, 1992.  faifremation 
provided  after  3  p.m.  on  the  fourteenth 
day  of  the  correction  period  will  be 
rejected  as  non-responsive.  In  any  such 
situation,  the  application  will  be 
rejected. 

All  applicants  are  encouraged  to 
review  the  screening  cheddist  provided 
in  the  application  ped:age.  The 
checklist  identifies  all  technical 
requirements  needed  for  application 
processing. 

V.  Other  Matters 

A.  EnviroBmental  Impact 

A  Finding  erf  No  Sgnificant  bnpeeft 
with  respeert  to  the  wtvirooment  has 
been  made  in  eccxirdance  with  HUD 
regulations  at  24  CFR  past  SO,  urfakfa 
implement  section  10^2)(Q  of  die 
Naiianal  Environmental  Pedkr  Act  of 
1960  (42  use  43321  The  Finc^  is 
avaihhfe  far  public  inspectiem  betwasn 
7:30  SJB.  and  5:30  p.m.  wededsys  in  the 
Office  of  the  Rules  Dochei  Cleric.  Office 


of  the  General  Counsel.  D^iartment  of 
Housing  and  Urban  Development,  room 
10276.  451  Seventh  Street.  SW. 
Waehkigton,  DC  20410. 

B.  Family  Executive  Order 

The  General  Ccamsd  of  HUD,  as  the 
Designated  Official  undw  Executive 
order  12606,  The  Family,  has 
determined  that  the  polides  cemtained 
in  theee  guidelines  will  have  some 
signific;aiit  impeci  on  the  mrintenanc^e 
a^  general  wdl-being  of  frunitiee.  The 
ravish  CHSP  cm  be  expected  to 
provide  siqiportive  serrkes  whkb  cm 
prevent  or  postpone  unneceesary  or 
premature  institutionaKzation,  and 
reduce  inmeceseary  streee  and  finandal 
burdens,  on  participmt's  familieeby 
allowing  them  toreinaiB  in  their 
apartments.  Bec^ause  the  impact  on 
family  conc:eras  is  wholly  benefidel,  no 
frtrtiier  rexdew  is  under  the  executive 
order  is  exmsidered  necessmy. 

C.  PederaHsm  Executive  Order 

The  General  Counsel  erf  HUD,  H  the 
Designated  OfiknsI  under  sedion  6(a)  of 
the  Executive  order  12612,  FederaHsm, 
has  detwrained  that  the  polides 
contained  hi  these  girfcfe)ine8  donot 
have  Fedmlimi  impficatiems,  md, 
thus,  me  not  subject  to  review  under  the 
order.  These  guidelines  are  Himted  to 
provkKng  tiie  procedures  under  which 
HUD  %vould  n^e  rental  asristmee 
avallriile  to  applkxmto  undm  a  pro^um 
designed  to  provide  housing  as^mce 
md  supportive  servkee  to  ^il  elderfy 
individuals.  The  progrmi  involves 
intergovemramta)  c»cq>eration.  but  in 
no  manner  will  involve  federal 
inemrsion  upcm  lcx:ri  or  state  dedslon 
nialdng,  or  the  adminutratim  of  kx:al  cx 
state  law. 

D.  Section  103  of  the  HUD  Reform  Act 
Doemmentatiem  md  Public  Access 

HUD  will  ensure  that  documentation 
and  other  iniimmatioQ  tegaidii^  eacdi 
application  submitted  pursumt  to  this 
NOFA  are  sufficimt  to  indkxrfe  the  basis 
upon  which  assistanc^e  was  provided  or 
denied.  This  material,  ineduding  my 
fetters  of  supped  will  be  made 
available  fen  public  in^^ec:ticHi  for  a  five 
year  period  beginning  not  fees  thm 
thirty  d^  after  the  award  for 
assiriance.  Matmial  will  be  made 
available  in  accxiitfenca  with  the 
Freedom  of  Informaticui  Act  (5  U.S.C 
552)  and  HlXYs  irapfemmtk^ 
regulations  at  24  C^  part  15.  In 
addition.  HUD  will  include  the 
recqiieirfs  erf  aasistmoe  pursue  to  this 
NOFA  in  ks  quarterly  Federal  Raster 
notice  of  all  redpfents  of  HUD 
assistance  awaided  on  a  cximpetitive 
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basis.  (See  24  CFR  12.14(a}  and  12.16(b) 
and  the  notice  published  in  the  Federal 
Register  on  January  16, 1992  (57  FR 
1942)  for  further  information  on  these 
requirements.) 

Disclosures 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (form  HUD-2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  form  HUD-2880)  will  be 
made  available  along  with  the 
applicants  disclosure  reports,  but  in  no 
case  for  a  period  of  generally  less  than 
three  years.  All  reports — both  applicant 
disclosures  and  updates — will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (95  U.S.C. 
552)  and  HUD’s  implementing 
regulations  at  24  CFR  part  15.  (See  24 
CFR,  subpart  C,  and  the  notice 
published  in  the  Federal  Register  on 
January  16, 1992  (57  CFR  1942)  for 
further  information  on  disclosure 
requirements.) 

Subsidy-Layering  Determinations 

24  CFR  12.52  requires  HUD  to  certify 
that  the  amount  of  HUD  assistance  is 
not  more  than  necessary  to  make  the 
assisted  activity  feasible  after  taking  into 
account  of  other  government  assistance. 
HUD  will  make  the  decision  with 
respect  to  each  certification  available 
free  of  charge,  for  a  three-year  period. 
(See  the  notice  published  in  the  Federal 
Register  on  January  16, 1992  (57  CFR 
1942)  for  further  information  on 
requesting  these  decisions.)  Additional 
information  about  applications,  HUD 
certifications  and  assistance 
adjustments,  both  before  assistance  is 
provided  or  subsequently  are  to  be  made 
under  the  Freedom  of  Information  Act 
(24  CFR  part  15). 

E.  Section  103  of  the  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Reform  Act  was 
published  on  May  13, 1991  (56  FR 
22088)  and  became  effective  on  June  12, 
1991.  That  regulation,  codified  as  24 
CFR  part  4,  applies  to  the  funding 
competition  announced  today.  The 
requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants. 


HUD  and  FmHA  employees  involved 
in  the  review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD  or  FmHA)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  \mfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815.  (This  is  not  a  toll-free 
number.)  The  Office  of  Ethics  can 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well.  However,  a 
HUD  or  FmtHA  employee  who  has 
specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

F.  Section  112  of  the  HUD  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(section  112  of  the  Reform  Act)  contains 
two  provisions  dealing  with  efforts  to 
influence  HUD’s  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17, 1991  (56  FR  22912),  as  24 
CFR  part  86.  If  readers  are  involved  in 
any  efforts  to  influence  the  Department 
in  these  ways,  they  are  urged  to  read,the 
final  rule,  particularly  the  examples 
contained  in  appendix  A  of  the  rule. 


Any  questions  regarding  the  rule 
should  be  directed  to  Office  of  Ethics, 
room  2158,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410.  Telephone: 
(202)  708-3815;  TDD:  (202)  708-1112. 
(These  are  not  toll-fiee  numbers.)  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

G.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 

1352)  and  the  implementing  regulations 
at  24  CFR  part  87.  These  authorities 
prohibit  recipients  of  Federal  contracts, 
grants,  or  loans  from  using  appropriated 
funds  for  lobbying  the  Executive  or 
Legislative  Branches  of  the  Federal 
Government  in  connection  with  a 
specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  unless  the 
recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87  and  7  CFR  part  1944, 
subpart  G,  applicants,  recipients,  and 
subrecipients  of  assistance  exceeding 
$100,000  must  certify  that  no  Federal 
funds  have  been  or  will  be  spent  on 
lobbying  activities  in  connection  with 
the  assistance. 

Catalog  of  Federal  Domestic  Assistance 
Program 

The  Catalog  of  Federal  Domestic 
Assistance  program  title  and  number  is 
14.170,  Congregate  Housing  Services 
Program. 

Authority 

42  U.S.C  8012;  section  604,  Housing  and 
Community  Development  Act  of  1992  (Pub. 
L.  102-550). 

Dated:  November  27, 1992. 

Arthur  ).  Hill, 

Assistant  Secretary  for  Housing-Federal 
Housing  Ck>mrnissioner. 

(FR  Doc.  92-29242  Filed  12-7-92;  8:45  am) 
BItUNO  COOE  taiO-ZMU 
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DEPARTMBCr  OF  HOU6MG  AND 
URBAN  DEVELOPMBfr 

OfBee  of  Housing 

[DocM  No.  m-3082-»Ma] 

Submfsaion  of  Proposed  infonmrtlon 
CoHedkmtoOMB 

AGENCY:  Office  of  Housing,  HUD. 

ACTION:  Request  for  Public  Comments— 
information  collection  requirements  in 
the  funding  notice  to  be  used  in 
connection  with  the  Congregate  Housing 
Services  Program. 

SUMMARY:  The  proposed  information 
collection  requirement  described  has 
been  submitt^  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposal  for  a  period  of  20  days. 
An  exp^it^  comment  pmiod  is 
necessary  to  permit  the  processing  of 
applications  for  assistance  under  the 
Congregate  Housing  Services  program 
this  year. 

DATES:  Interested  persons  are  invited  to 
submit  comments  regarding  this 
proposal  by  December  28. 1992. 
ADDRESSES:  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  tor  Angjala  Antooelli,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT*. 

Kay  Weaver,  Reports  Management 
Officer,  Elepartment  of  Housing  and 
Urban  Elevelopment,  451-7th  Street, 
Southwest.  Washington.  DC  20410, 
telephone.  (202)-708-0050  (this  is  not  a 
toll-free  number).  Copies  of  dw 
proposed  forms  and  other  available 


documentation  submitted  to  OMB  may 
be  obtained  from  Kfrs.  Weaver. 
SUPPLEMENTART  MFORMATION;  The 

Department  has  submitted  the  proposal 
for  the  collection  of  infoimation.  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  350).  It  is  also 
requested  that  OMB  complete  its  review 
within  20  days. 

The  notice  lists  the  following 
inform^on;  (1)  The  Title  of  the 
information  ccdlecticm  proposal;  (2)  the 
office  of  the  agency  to  imlect  die 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agiancy  form 
numbers,  if  applicable;  (5)  what 
members  of  the  public  will  be  affected 
by  the  proposal;  (6)  how  frequently 
information  submiMions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  die 
information  collection,  including 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  name  and  telephone  nmnber  of 
an  agency  official  fomiliar  with  the 
proposal  and  of  the  OMB  Desk  officer 
for  die  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507.  section  7(id) 
of  the  D^mitment  of  Housing  and  Urban 
Devriopment  Act  42  U.S.C.  3535ed). 

Dated;  November  27, 1992. 

Arthur).  Hitt, 

Assisiant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Nodes  of  Submisatott  of  Proposed 
Information  Collectkm  to  OMB 

Proposal:  The  Congregate  Housing 
Servi^  Program  (CHCT):  New  CHSP 


Project  AppHcadmis.  semi-annual  and 
annual  reporting  and  annual  budget 
review/st^nrent  of  work  forma.* 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  proposed  Use-  HUD 
is  Issuing  an  Interim  Coaunon  Rule  to 
implement  a  nsw  CHSP  undw  the 
Naticmal  Afibrdable  Housing  Act  and 
publiriiing  a  NOPA  and  application 
packags  to  solicit  new  pro|^ 
applications  It  is  also  incorporating  a 
number  of  additional  diangea  in  the 
existing  program  as  part  of  its  transition 
to  coofonn  to  the  new  CHSP. 

These  additional  changes  involve 
modified  budget  and  statement  of  work 
forms  for  exiaiing  grantees  to  use  on  an 
annual  basis  and  for  annual  reporting. 
Thesa  will  also  be  used  with  new 
grantees  after  funding. 

Form  Nambers:  Applicants  will  use 
the  HUD-91183.  HUD-91178,  HUD- 
91179.  HUI>-911B0.  Grantees  will  use 
the  HUD-91183A.  HUD-91178A,  HUD- 
.91180A  or  HUD-^1180B.  HUD-QOOOS 
and  the  HUD-90006. 

RespondeiUs:  CH^  Applicants  and 
Grantees. 

Frequency  Response:  Applkmit 
re^ionse  is  one-time,  unless  funded.  If 
funded,  a  budget  and  statement  of  work 
and  pn^ram  r^iort  are  submitted 
annually;  scune  additional  narrative  may 
be  requested  with  the  annual  forms.  A 
semi-annual  report  is  also  submitted  the 
first  two  years  by  grantees,  if  there  are 
identifiaffie  probleana  needing 
correfrion  or  assistance.  There  are 
ongoing  requiremMits  far  a  one-time 
application  for  individual  program 
af^plicants,  and  the  use  of  a  case  plan  by 
the  grantee  at  east  semi-ennaatly  and  an 
annual  participatory  agreement 

Reporting  Burden: 


Existing  Congregate  Housing  Services  Program 


Infonnation  ooSeetod 

No.  of 
re- 

spond- 

enta 

17.1  X 

No.  of 
re- 

aponsaa 

PW 

1T.2. 

Total 

annual 

fOr 

aponsaa 

tr.3x 

Hours 

parte- 

•ponsa 

174 

ToW 

houm 

17.5 

Bodget  Suly’**«#*on. . - .  .  . . . . 

56 

1 

56 

3 

168 

Annual  Program  Reports . . . . . . . . . . . . . . . 

56 

1 

56 

3 

168 

Partolpant  Applicati^  to  CHSP  ..  . . . . . . . . 

56 

280 

4 

1120 

Summary . . . —  ..  . . . . . . 

56 

392 

3.71 

1454 

’  Note  to  RMMlar:  Tb*  infonnation  colUctioiu 
described  in  this  notice  peruin  to  the  Notice  of 
Funding  Avellebility  published  elsewhesein 


todey's  Federal  Regieler.  The  Notice  of  Funding 
Availtoility  is  titled  "Congregate  Housing  Services 
Program  NOFA  for  Fiscal  Year  1992". 
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New  Congregate  housing  Services  Program 


Mormatlon  collected 

No.o( 

re¬ 

spond¬ 

ents 

17.1  X 

Na  o( 
re* 

sportses 

per 

17.2- 

Total 

arvHjal 

re¬ 

sponses 

17.3  X 

Hours 
per  re¬ 
sponse 

17.4 

Total 

hours 

17.5 

Initial  owner  Applications . . . . . . . . 

150 

1 

150 

14 

21QQ 

Budget  Formats  . . . , 

50 

1 

50 

3 

ISO 

Semiannuai  Program  Repofts  . . . . . . . . 

50 

1 

50 

1  5 

75 

Annual  Program  Reports  . . . 

50 

1 

50 

3 

150 

Participant  AppHcatione  to  New  CHSP . . . . . . 

50 

36 

1800 

4 

7200 

Summary . . , .  .  .  ,  .  . 

150 

14  aver. 

2100 

4.61 

9675 

Total  existing  and  Revised  CHSP  burden  is  11,129 

Status:  New  Program  and  Revised 
Existing  Program. 

Contact:  Jerold  S.  Nachison  HUD 
(202)  708-3291,  Angela  Antonelli  0MB, 
(202)  395-6880. 

Dated:  November  27, 1992. 

Supporting  Statement  Fon  Revised 
Congregate  Housing  Services  Program 

(New  CHSP) 

Title  VIU — Section  802  National 
Affordable  Housing  Act 

I.  Justification 
Background 

(a)  Program  established.  The 
Congregate  Housing  Services 
Demonstration  Program  was  first 
established  by  the  Congregate  Housing 
Service  Act  of  1978.  It  provided 
congregate  housing  ana  coordinated 
supportive  services  for  frail  elderly  or 
non-elderly  disabled  individuals  to 
allow  them  to  maintain  their 
independence  and  avoid  costly  and 
unnecessary  institutionalization. 
Congress  appropriated  funds  for  fiscal 
years  1979  through  1982,  to  remain 
available  until  expended.  Since  that 
time,  Congress  has  appropriated  funds 
on  an  annual  basis  to  fund  the  56 
grantees  currently  in  operation. 

Title  VIU — Section  802  of  the  National 
Affordable  Housing  Act,  section 
(i)(l)(b),  provides  that  any  grantee 
operating  under  the  Act  of  1978  be 
grandfathered  into  the  revised  CHSP  for 
a  three  year  period.  Eligible  housing 
projects  that  were  receiving  assistance 
under  the  Congregate  Housing  Services 
Act  of  1978  on  November  28, 1990,  shall 
continue  to  receive  assistance  for  the 
remainder  of  the  term  of  the  grant. 

These  projects  will  then  receive  priority 
for  assistance  after  the  expiration  of  the 
term  of  that  grant.  Therefore,  the  56 
existing  grantees  are  not  required  under 
this  Section  to  participate  in  the 
national  funding  competition, 
scheduled  for  the  Fall  of  1992. 

For  reader’s  clarification  The  words 
existing  CHSP  refers  to  the  grants 
funded  under  the  Act  of  1978.  The 


words  new  CHSP  refers  to  the  new 
retirements  under  the  Act  of  1990. 

(d)  Program  description.  Title  Vin — 
Section  802  of  the  National  Affordable 
Housing  Act  provides  five-year 
renewable  grants  to  States,  Indian  tribes, 
unit  of  general  local  governments,  and 
local  nonprofit  housing  sponsors  to 
provide  congregate  services  to  eligible 
project  residents  and  nonresidents. 

Such  services  may  include,  but  are  not 
limited  to:  at  least  one  meal  daily — 
meeting  at  least  one-third  of  the  daily 
nutritional  requirements,  transportation, 
personal  care,  housekeeping,  non¬ 
medical  supervision,  and  counseling. 
The  services  shall  be  targeted  to  any 
eligible  resident  of  an  eligible  hoiising 
project,  and  may  permit  services  to 
elderly  persons  and  persons  with 
disabilities  who  are  not  residents.  They 
are  intended  to  promote  and  encourage 
maximum  independence  within  a  home 
environment  for  residents  capable  of 
self-care  with  appropriate  supportive 
services. 

Additionally,  section  802(d)(3) 
provides  for  the  funding  of  retrofit  and 
renovation  of  individual  dwelling  imits 
to  meet  the  special  physical  needs  of  the 
residents.  As  this  Section  of  the  Act  is 
not  being  implemented  at  this  time, 
retrofit  and  renovation  are  NOT  covered 
by  this  proposed  information  collection. 

The  revised  CHSP  combines  social 
services  packaging  to  eligible  housing 
projects,  and  other  residents  and 
nonresidents.  The  purpose  of  this 
program  is  to  provide  supportive 
services  for  frail  elderly  and  disabled 
persons  within  the  commimity  who 
need  such  services  so  they  can  remain 
in  their  homes  and  not  need  to 
unnecessarily  go  to  institutions  of  care, 
such  as  musing  homes  or  other 
facilities.  The  specific  purposes  of  this 
program  are: 

— ^To  improve  the  capacity  of 
management  to  assess  tne  service 
needs  of  eligible  residents,  coordinate 
the  provision  of  supportive  services 
that  meet  the  needs  of  eligible 
residents  and  ensure  long-term 
provision  of  such  services. 


— ^To  provide  services  in  federally 
assisted  housing  to  prevent  premature 
and  inappropriate  institutionalization 
in  a  manner  that  respect  the  dignity 
of  the  elderly  and  persons  disabilities. 
— ^To  provide  readily  available  and 
efficient  supportive  services  that 
provide  a  choice  in  supported  living 
arrangements  by  utilizing  the  services 
of  an  on-site  coordinator,  with 
emphasis  on  maintaining  a 
continuxun  of  care  for  the  vulnerable 
elderly. 

— ^To  preserve  the  viability  of  existing 
affordable  housing  projects  for  lower-' 
income  older  residents  who  are  aging 
in  place  by  assisting  managers  of  such 
housing  vrith  the  difficulties  and 
challenges  created  by  serving  older 
residents. 

— ^To  develop  partnerships  between  the 
Federal  Government  and  State 
governments  in  providing  services  to 
ffie  frail  elderly  and  person  with 
disabilities. 

— ^To  utilize  Federal  and  State  funds  in 
a  more  cost-effective  and  humane  way 
in  serving  the  needs  of  older  adults. 

(c)  Authority.  Section  802(b)(2)  of  the 
Act  authorizes  the  Secretary  to  make 
five  year  renewable  contracts  with 
States,  Indian  tribes,  units  of  local 
governments,  or  local  nonprofit  housing 
sponsors  to  carry  out  the  purpose  of  the 
title. 

— Section  802(e)(3)  authorizes  the 
Professional  Assessment  Committee 
(PAG)  to  identify  eligible  residents, 
designate  appropriate  services,  and  to 
utilize  appropriate  procedures  imder 
which  individual  residents  apply  for 
congregate  services. 

— Section  802(g)  requires  applications 
submitted  by  or  on  behalf  of  owners 
in  accordance  with  the  Secretary’s 
guidelines. 

— Section  802(h)(2)  requires  the  OMmers 
to  review  and  evaluate  the 
performance  of  the  congregate 
services  programs  of  eligible  housing 
projects  receiving  assistance. 

— Section  802(1)(1)  directs  the  Secretary 
to  submit  an  annual  report  to 
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Congress  describing  the  activities 
being  carried  out  with  assistance  and 
the  population  being  served  by  such 
activities.  The  report  should  evaluate 
the  effectiveness  of  the  program  for 
congregate  services  and  a  comparison 
of  the  effectiveness  of  the  program 
with  the  HOPE  for  Elderly 
Independence  program. 

— Section  802(1)(2)  provides  the  basis 
for  requiring  data  submission  by 
recipients  of  assistance. 

2.  Need  for  Information 

The  aforesaid  information  is  basic  to 
the  ongoing  operations  of  the  congregate 
housing  services  program,  to  meet  the 
statutory  requirements,  and  for  the 
essentials  of  program  and  management 
controls  to  prevent  baud,  waste  and 
mismanagement.  The  controls  must  be 
maintained  as  long  as  current  grants  are 
in  operations,  or  until  such  time  as 
Congress  otherwise  disposes  of  this 
proj^m. 

Ine  following  requirements  are 
instituted  specifically  for  the  supportive 
services  component  of  the  new  CHSP. 

(a)  Owner's  Application  to  HUD 

Each  applicant  agency  must  submit  an 
application  for  a  supportive  services 
grant.  Applications  for  assistance  shall 
contain  a  description  of  the  type  of 
assistance,  a  description  of  qualifying 
supportive  services  that  can  reasonably 
be  expected  to  be  made  available  to 
eligible  residents  over  a  5  year  period, 
a  budget  and  related  documentation, 
third  party  commitments  for  these 
services,  a  description  of  fees, 
certifications  and  other  information  in 
accordance  with  HUD's  requirements. 

(b)  Program  Budget  Forms 
Existing  Congregate  Services  Program 

An  important  basis  for  a  project’s 
continued  draw-down  of  fimds  is  the 
review  and  negotiation  of  a  budget, 
statement  of  work  summary  and 
supporting  materials  on  some  regular 
basis  within  the  multi-year  mant  period. 
This  budget  is  required  by  the  grant 
assistance  award.  Extensions  or 
renewals  are  required  as  new  funds  are 
appropriated  by  Congress.  Headquarters 
issues  instructions  to  grantees  annually 
or  as  necessary.  The  grantee  budgets  are 
approved  for  such  time  as  necessary  to 
utilize  funds  appropriated  yearly  by 
Congress.  Section  802  of  the  Act 
requires  the  grantees  to  submit 
certifications  and  other  information  that 
their  program  is  in  conformance  with  all 
provisions  of  the  Act. 

New  Program 

Each  applicant  agency  must  submit  a 
program  budget  and  statement  of  work 


summary  for  the  first  year  of  supportive 
services  delivery  in  such  form  that  HUD 
requests  in  the  application  package. 
Additionally,  applicants  that  are  funded 
will  submit  an  annual  budget  and 
statement  of  work  summary  as  part  of 
the  annual  program/budget  review  and 
estimates  of  services  needs  beyond  year 
one.  Applicants  may  assume  less  than 
full  operations  in  year  one,  due  to 
normal  delays  associated  with  start-up 
staff  that  need  to  be  hired,  and  program 
participants  that  need  to  be  screened. 
Therefore,  the  grant  may  be  months  old 
before  significant  expenditure  of  funds 
begin.  Each  applicant  shall  submit  a 
summary  budget,  program  budget  for 
each  service  category,  statement  of  work 
summary  and  other  supplementary 
information  in  such  form  and  with  such 
content  as  HUD  may  require.  Such 
budgets  shall  be  submitted  annually  as 
part  of  the  annual  program/budget 
review.  Once  the  five-year  grant  period 
is  completed,  renewal  of  these  grants 
will  follow  the  format  listed  in  "New 
CHSP",  above. 

(c)  Semiannual  Program  Report 

The  semiannual  program  narrative 
report  will  be  the  chief  information 
source  for  program  monitoring  on  newly 
issued  grants,  and  performance  in 
regards  to  the  assistance  award.  This 
simple  report  is  designed  to  alert  HUD 
staff  to  start-up  and  other 
implementation  problems  that  may  arise 
during  the  first  two  years  of  new  grant 
operations,  so  that  assistance  may  be 
provided  quickly  to  prevent  problems 
nom  becoming  severe.  This  report  is 
required  at  months  six  and  ei^teen 
after  execution  of  the  grant  award  and 
is  an  optional  attachment  to  the  aimual 
report  (see  below)  at  months  12  and  24. 
If  there  are  no  problems  to  bring  to 
HUD’s  attention,  the  grantee  will  simply 
state  on  the  form  "no  problems  have 
arisen".  The  semi-aimual  report  is  NOT 
required  after  the  second  full  year  of 
prommn  operation. 

VV^en  the  report  is  received  by  the 
Governmental  Technical  Representative 
(GTR)  in  the  field  office,  it  is  reviewed 
for  problems/issues  arising  which  may 
need  to  be  addressed.  This  report  is  the 
chief  means  by  which  the  GTR  reviews 
directly  the  mid-year  progress  of  the 
mantee  and  to  address  grantee  problems 
by  providing  the  necessary  assistance. 

(d)  Annual  Program  Report 

The  Annual  Program  Report  is  the 
end  of  year  report  which  is  used  for 
program  monitoring  and  control,  and 
provides  data  and  input  into  HUD’s 
Annual  Report  to  Congress.  *rhis  report 
will  substitute  for  the  end-of-year  semi¬ 
annual  report  (Section  2(c),  above).  The 


annual  report  is  required  by  statute  and 
the  assistance  award.  The  grantees  are 
supposed  to  provide  statistics  as 
required,  and  a  short  narrative  dealing 
with  demand,  the  PAC  and  its 
effectiveness,  review  of  grantee’s 
performance  as  part  of  the  program/ 
budget  review  for  the  next  year.  When 
the  annual  report  is  receiv^  it  is 
reviewed  for  general  and  substantive 
conformance  with  the  contract. 
Appropriate  comments  in  the  report 
may  be  used  for  future  use  and/or 
funding  requests. 

(e)  Participant  Application  to  CHSP 

The  application  to  the  CHSP  is 
completed  by  the  elderly  or  disabled 
person  who  wants  to  apply  for  the 
services  of  the  program  and  is  to  be 
assessed  for  program  eligibility  by  the 
Professional  Assessment  Committee 
(PAC).  This  form(s)  is/are  developed 
individually  by  the  grantee  as  part  of  the 
required  PAC  procedures.  Generally,  the 
form  collects  ^ic  information  about 
physical  and  mental  health  and  status  of 
informal  support  systems  of  the 
individual.  Ine  PAC  then  reviews  the 
activities  of  daily  living  and  makes  a 
recommendation  to  the  owner  as  to 
whether  the  individual  should  be 
admitted  or  not  to  the  congregate 
housing  services  program.  There  will  be 
regular  reassessments  of  all  participants, 
on  such  timetable  as  the  owner  may 
require. 

3.  Use  of  Improved  Information 
Technology 

None. 

4.  Duplication 

No  other  forms  or  reports  will  be  used 
for  the  purposes  specified  above. 

5.  Availability  of  Similar  Information 

Similar  information  is  not  available 
from  any  other  source. 

6.  Small  Organization 

Grantees  filling  out  these  reports  have 
so  certified  their  willingness  to  do  so  in 
advance  of  getting  the  ^ds  approved. 
Care  has  been  taken  to  minimize  the 
time  necessary  to  write  the  narratives 
and  to  keep  the  information  limited  for 
the  purposes  of  meeting  HUD’s 
reporting  requirements  to  the  Congress. 

7.  Consequences  of  Less  Frequent  Data 
Collection 

Will  not  meet  minimum  grant 
reporting  requirements  of  the  Office  of 
Prxxmrement  and  Contracts  and  OMB 
circulars.  Less  frequent  reporting  will 
also  make  monitoring  more  difficult  to 
accomplish  adequately,  thus  increasing 
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the  possibility  of  undetected  fraud, 
waste  and/or  mismanagement. 

8.  Special  Circumstances  Related  to  5 
CFR  1320.6 

There  are  not  any  s]>ecial 
circumstances  requiring  this  collection. 

9.  Outside  Consultation 

During  the  20  day  period  following 
the  publication  of  ^e  notice  of 
information  collection,  HUD  will 
discuss  it  with  at  least  three  grantees 
and  potential  grantees  to  solicit  their 
comments  on  the  information  to  be 
requested. 

10.  Assurances  of  Confidentiality 
Each  grantee  is  required  to  maintain 

confidentiality  of  information  related  to 
any  individual,  per  the  Privacy  Act  of 
1974. 

1 1.  Sensitive  Questions 

The  information  contained  in  the 
Budget  Formats,  Semiannual  Program 
Report,  and  Annual  Program  Report  is 
non-sen.sitive. 

12.  Estimate  of  Cost  to  Federal 
Government 

The  bulk  of  the  work  consists  of 
preparing,  reviewing  and  approving  of 
the  initial  application  and  the  annual 
budgets  and  reports  by  Field  Office  and 


Headquarters  staff.  The  review  and 
approval  of  applications  for  service 
eligibility  by  the  individual  applicant  to 
the  grantees  are  completed  by  grantee 
staff  and  volimteers  and  are  not  subject 
to  normal  Federal  review.  Field  Office 
staff  may  sample  these  files  on  site 
reviews. 


Total  Estimated  Federal  Review  Time 
BY  Hours 


Total 

proles- 

sional 

hours 

Total  der- 
Icel  hours 

Existing  Congregate 
Housing  Services  Program 

56  Budgets  and  Other  Inior- 
rrtatlon . 

336 

112 

56  Annual  Reports . 

168 

3 

280  Partidpanl  AppNcatlone  . 

1,120 

0 

Sub-Totals  . 

1,624 

115 

New  Cortgregate  Housing 
Services  Program 

150  Initial  Grant  Applicatiorw 

2,100 

175 

50  Budgets  and  Other  Inlor- 
rrwtlon . 

300 

100 

50  Semiannual  Reports . 

50 

2.5 

50  Annual  Reports . 

250 

5 

1,800  Participant  Applica¬ 
tions  . 

450 

0 

Sub-Totals  . 

3,150 

282.5 

Total  Estimated  Federal  Review  Time 
BY  HOURS — Continued 


Total 

proies- 

slonal 

hours 

Total  cler¬ 
ical  hours 

1,624 

115 

4,774 

387.5 

Total  Professional  Time  @  $30/hour  = 
4,774  X  $30  =  $143,220. 

Total  Clerical  Time  ®  $1 3/hour  s 
397.5  X  $13  =  $5,167.50. 

Estimate  of  cost  to  the  Federal 
Government:  Total  =  $148,387.50. 

Reporting  requirements  related  to  the 
application  Form  HUD-52515. 

Estimate  of  Cost  to  Respondent 

Existing  Congregate  Housing  Services 
Program 

7  responses  are  estimated  horn  each 
respondent. 

3.71  hours  is  the  estimated  response 
time  for  each  respondent. 

Total  Respondents  time  is  1,454 
hours. 

Estimate  of  cost  to  the  respondents  is 
$15.00  per  hour. 

Total  respondents  time  @  $1 5/hour  = 
1,456  X  $15  =  $21,840. 

13.  Tabulation  of  Reporting  Burden 


Existing  Congregate  Housing  Services  Program 


Budget  Submission . 

Annual  Program  Reports . 

Participant  Applications  to  CHSP 
Sumrrtary . 


Inlormation  collected 

No.  ol 
re¬ 
spond¬ 
ents 

No.  oi 
re¬ 
sponses 
per 

Total 

annual 

re- 

sporrses 

Hours 
per  re¬ 
sponse 

1 

Total 

hours 

17.t  X 

17.2- 

17.3  X 

17.4 

17.5 

56 

1 

56 

3 

168 

56 

1 

56 

3 

168 

56 

280 

4 

1120 

56 

392 

3.71 

1454 

Estimate  of  Cost  to  Respondent 

Revised  Congregate  Services  Housing 
Program 

4  responses  are  estimated  from  each 
respondent. 


5.10  hours  is  the  estimated  response 
for  each  respondent. 

Total  Respondents  time  is  9,675 
hours. 

Estimate  of  cost  to  the  respondents  is 
$15.00  per  hour. 


Total  respondents  time  @  $1 5/hour  = 
9,675  X  $15  =  $145,125. 


Tabulation  of  Reporting  Burden 

Revised  Congregate  Housing  Services  Program 


Information  collected 

No.  ol 
re- 

sporxl- 

ents 

No.  of 
ro- 

sporrses 

per 

Total 

annual 

re¬ 

sponses 

Hours 
per  re¬ 
sponse 

17.1  X 

17.2- 

17.3  X 

17.4 

150 

1 

150 

14 

2100 

50 

1 

50 

3 

150 

50 

1 

50 

1.5 

75 

50 

1 

50 

3 

150 

ParSclpartf  Applications  to  Now  CHSP  ...-. . . - . - . 

50 

36 

1800 

4 

7200 
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Tabulation  of  Reporting  Burden— Continued 

Revised  Congregate  Housing  Services  Program 


Information  collected 

No.  of 
re¬ 
spond¬ 
ents 

17.1  X 

No  .  Of 
re- 

•ponses 

per 

17.2  « 

Total 

annual 

re¬ 

sponses 

17.3  X 

Hours 
per  re¬ 
sponse 

17.4 

Total 

hours 

17.5 

SiffTHDory 

150 

14  avg. 

2100 

4.61 

9675 

Total  existing  and  Revised  CHSP  la  11,129 

The  estimated  respondent  hours 
include  the  following; 

150  applicants  completing  the  initial 
application  in  2100  hours. 

50  selected  grantees  completing  the 
budget  submission  and  other 
information,  semi-annual  reports  and 
annual  program  reports  in  375  hours 
annually. 

The  50  selected  grantees  will  review 
approximately  1800  elderly  and 
disabled  resident  applicants  completing 
applications  for  service  eligibility,  50 
grantee  PACs  reviewing  these 
applications  in  7200  hours. 

The  estimate  of  hours  is  based  on 
HUD’s  previous  experience  with  similar 


requirements  under  the  Congregate 
Housing  Services  Program. 

Total  Existing  and  New  Congregate 
Housing  Services  Costs  to  Respondents 

Total  respondents  time  is  11,129 
hours. 

Estimate  of  cost  to  the  respondents  is 
$15.00  per  hour. 

Total  respondents  time  ®  $1 5/hour  = 
11,129  X  $15  =  $166,935. 

14.  Adjustments  have  been  made  in 
the  total  burden  for  the  existing  CHSP. 
The  total  number  of  respondents 
decreased  from  58  to  56  for  the  existing 
CHSP.  The  burden  hours  were  increas^ 
from  896  to  1456.  This  increase  is  due 


to  the  increasing  number  of  participant 
applications  to  the  existing  CHSP.  The 
Quarterly  Program  Report  is  no  longer 
required  for  the  existing  CHSP. 
However,  a  Semi-annual  Program 
Report  will  be  required  under  the  new 
CHSP  for  the  first  two  years  of  the  grant 
operation. 

15.  NA. 

16.  NA. 

In  response  to  OMB  conditions  dated 
7/3/91,  HUD  will  fully  address  OMB 
Circulars  in  the  revis^  CHSP 
Handbook,  which  is  expected  to  enter 
Departmental  clearance  this  fall. 

ntUNO  CODE  4210-a7-M 
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Congregate  Housing 
Services  Program 

Semiannual  Report 


U.  S.  Department  ot  Houatng 
and  Urban  Development 
Office  of  Mousing 
Federal  Housing  Commissioner 


OMB  Approval  No.  2S02-»»  (exp.mrTVdd/yy) 


Public  reponltig  burden  lor  this  collection  of  mtormation  is  estimaieo  to  average  1.60  hours  per  response,  mcludtng  itie  lime  lor  reviewing  instructions,  searching 
existing  data  sources,  gathenng  and  maintaining  the  data  needed,  and  complelirig  and  reviewing  the  collection  of  informatiorv  Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this  colleclion  of  information,  including  suggestions  tor  reducing  this  burden,  to  the  Reports  Management  Officer.  Office  of  Inlormation 
Policies  and  Systems.  U.S.  Departmenlol  Housing  and  Urban  Developmont,  Washington.  D.C.  20410-3600  and  to  the  Office  of  Management  and  Budget.  Paperworli 
Reduction  Project  (2502-xxxx).  Washington.  D  C.  20603.  Do  not  send  this  copmieied  form  to  either  of  these  addressees. 


Brief,  narratjve  report  lor:  |  |  month  6  |  |  month  12  (optionaQ  [  |  month  16  Q  month  24  (optional) 

(mdlcale  any  istum  and/o<  problems  Idenliriad  wllh  respect  to  ongoing  operations  of  trie  CHSP.  e  g.,  woikioaij  ol  the  PAC  ano  the  Service  Coordinator,  provison  ol  services,  lee  scale, 
attracting  or  maintaining  me  numbei  of  participants  in  the  program  tor  wliicri  originally  lunded.  eic.)  (Add  additional  pages  if  necessary.) 


Revieiiire.1  oy  (Name  of  GTR) 


form  HUD-90006  (07/07/92) 
ret.  Handbook  4640.1 
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Congregate  Housing 
Services  Program  Annual 
Reporting  Form 


U.S.  Departmsnt  of  Housing 
and  Urban  Davalopment 
Ollice  ol  Housing 
Fed«ral  Housing  Cenwnssionef 


OMB  Approval  No.  2502-0016  (Exp.  01/31/93) 


Public  Reportmg  Burden  tor  this  collection  ol  inlormation  is  estimaled  to  average  3.0  hours  per  response,  induding  the  time  for  reviewing  instructions,  searching 
ensbng  data  sources,  gathering  and  maintaining  the  data  needed,  and  compieling  and  reviewing  the  collection  ol  information.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  ol  this  collection  of  information,  including  suggestions  lor  reducing  this  burden,  to  the  Reports  Management  Officer,  Office 
of  Intormation  Policies  and  Systems,  U.S.  Department  ol  Housing  and  Urban  Development.  Washington,  D.C .  20410-3600  and  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project  (2502-0016),  Washington.  D.C.  20503.  Do  not  send  this  completed  form  to  either  ol  these  addresses. 


Reporting  Period: 


Name  and  Address  of  Protect  (it  dlflaienl>: 


(Note:  Grantees  with  multiple  sites  must  complele  a  form  lor  each  ska  and  submil 
aggregate  Mormalion  to  HUO.)  > 


Phone  No.: 


EWerty/Oisabled  Mixed  I  Non/EMeny/Disabled 

For-Profit  |  NonrProtH  |  For-ProfH  i  Non/Proflt 


I  i  FmHA 


1.  Numocr  and  Types  of  People  Served 
Etdeny.iNon.Elderly  Dieebled  | 


M  62e 


Total  No.  ol 
Partiapwits 


White 

(Non-Hisp) 


BtauA 

(Non-Hisp) 


Ethnicity 
American  Indiart 
Alaskan  Nalivo 


Asian  or 
Pacific  Islander 


Range  ol  all  ages: 
From  To 


2.  Servieee  Providsd 
Tyoe 


Case  Management 


Average  age  elderly: 


Average  age  non-eMerly  disabled:  Average  length  of  time  temporarily  disabled  served  by  CHSP: 

Elderly  I  Non-Ekferly  Disabled 


Page  l.of  2 


ref  Handbook  4640.1 


form  HUO-90006  (03/10/92) 
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3.  No.  o(  program  pantopams 
usmg  food  alanps; 


4.  TolattkHtar  amount  cotiectad; 


5.  VaK^  o(  sufptus  oonvnoOfitos  roootvoO  tfom  tna 
DopaMrrianf  ol  Agf  icuHu«a. 


6.  No.  ot  poisons  enlonng  pfojoc)  tor  CHSP  Irom;  Propel;  (Namo| 

,  or  Transfer  from: 

1 

1 

Nursing  Homo 

Mental  mstitg^on 

_ 

hiospiui 

Own  HomerApl. 

Board  arid  Care  FacrMy 

Otlror  (Spocily) 

*  See  CHSP  Handbook  4640.1.  Chapter  1.  for  exptar>aiion  of  calculation  of  unit  costs.  Do  not  include  those  umts.  e  g.  rnaais.  personal  service,  not  provided  while  pariicpanl  Is 
tenporarify  absent  from  the  CHSP. 

7.  No.  ot  particpants  transktoned  oik  ot  CHSP  due  to: 

Death 

Porm.  lolocaiod  to  Nursing  Homo 

Perm,  relocated  to  Hospnai 

Rolocatod  to  Fomily 

Out  of  CHSP  but  rematntng  tn  profect 

Other  (specify) 

8.  Anach  a  brief  annual  narrative  report,  if  appropriate,  using  form  HUO  9000S.  mdicdbng  any  ftsues  anoror  proOiems  lOentilied  witn  respect  to  ongoing  operation  of  the  CHSP.  e  g.  workload  of 
the  PAC  and  the  Service  Coordinator,  provision  of  services,  fee  scale,  attracting  or  maintaining  the  number  of  particpanis  in  the  program  for  v^ch  ongmaRy  funded,  etc. 


Prepared  by 


Reviewed  by  (Gramee  agency) 


Reviewed  by  {GTR)(Namo) 


Page2of  2 
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Annual  Program  Budget 

U.  S.  Department  ot  Housing 
end  Urban  Development 

Applicant 

Ortice  ol  Housing 

Federal  Housing  Commissioner 

Congregate  Housing  Services  Program 

OMB  Approval  No.  xxxx-(»x  (exp.miTVdd/yy) 

Pubte  l•portillfl  Imh^m  for  this  collsction  ol  inlonnalion  is  «stimat»d  to  avAraga  XJ(  hour*  p«r  r»sponsa ,  inctuding  Vm  Wrw  lor  f awswing  mtUuckon  s,  searct>ing»nsling 
touroos.  gatti«nr>g  and  maintaining  th«  data  n««d«d,  and  completing  and  reviewing  the  collection  ot  information.  Sendcommenlsregarding  this  burden  estimate 
or  any  other  aspect  ot  this  collection  olirtformation.  including  suggestions  lor  reducing  this  burden,  to  the  Reports  Management  oncer.  Olliceol  Information  Policiet 
and  Systems.  U.S.  Department  ol  Housmgand  Urban  Devefopment,  Washington.  O.C.  204 1 0-3600  and  to  the  Olliceol  Managementarfo  Budget  Paperwortt  Reduction 
I  Project  (must  be  the  same  as  the  OMB  No.).  Washington.  D.C.  20503.^  Do  not  send  this  completed  lorm  to  either  ol  these  addressees. 


AppkcaHName 

Profact  Nama  (K  dilfaiani) 

H 

CaMporr  {check  on«  and  specify  1  )ip*) 

Servica 

1  1  Admmtslralion 

PiogiamVaaf 

Hem 

Nama 

Total  Ameunt 

1. 

Direct  Labor  (Ust  stall  positions,  hours  worked,  rate  ot  pay  per  hour  and  year) 

Total 

s 

2. 

Fringe  Beneitts  (Provide  percentage  and  cafoufakons  for  direct  labor  positions) 

3.  Matsrialsand  Equipment  (identity  items  and  costs  used  in  providing  above  Service/ Admmisiration) 


4.  Subcontracts  (Identily  service,  number  ol  participanls.  unit  cost  and  amount  ol  service  provided) 


7.  Applicant  Match 

a.  Cash 


b.  Imputed  value  of  other  agerKy  or  third-party  provided  direct  services  or  staff  $ 


c.  In-Kind  resources  '  $ 


d.  Volunteer  services  (at  $5.00  per  hour)  I  $ 


Total  I  $ 


Total  Match 

$ 

8.  Partictpa  Fees 

$ 

9.  Net  CHSP  Funds  Requested  (line  6  minus  lines  7  a  8) 

$ 

10.  Footnotes  (continue  on  back  il  necessary) 

\ 

form  HUO-91 178(06/22/92) 
ret.  Handbook  4640.  t 
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Annual  Program  Budget  p«p«rim#n»  of  Housing 

o  Urban  OavalopmanI 

Grantee  onicaol  Housing 

Fodoral  Housing  Commissionor 

Congregate  Housing  Services  Program  ^  ,.Kp.mnvdd;yy) 


Public  rspoiting  bunion  lor  this  codectionolintormationisostimalodloavor  ago  X.X  hours  porrospons*.  including  (ho  time  lor  rowowinginslructions,t»an:fiing«usting 
data  sources,  gathering  arid  maintaining  the  data  needed,  and  completing  and  reviewing  the  coNectionol  inlormation.  Sendcomments  regarding  this  burden  estimate 
or  any  other  aspect  ol  this  cotleciion  ol  inlormation.  including  suggestions  lor  reducing  this  burden,  to  the  Reports  Management  OHicer.  Ollice  ol  Inlormaiion  Policies 
and  Systems,  U.S.  Oepartmentol  Housing  and  Urban  Development.  W^mgton,  O.C.  204t0-3600andtotheOHiceolManagementand  Budget.  Paperwork  Reducson 
Project  (must  be  the  same  as  t'le  OMB  No.).  Washington.  D.C.  20503.  Do  not  send  this  completed  form  to  either  ol  these  addressees. 


PiOfecI  Nam*  (H  diH*i*ni) 


BudgM  Caiegory  (ch*d(  on*  and  sp*cily  t  yp*) 

n  Service  _ 


kam  Nam* 


1 .  Direct  Labor  (List  stall  positions,  hours  worked,  rata  ol  pay  per  hour  and  year) 


PiogramVaar 


Tolal  Amount 


2.  Fririge  Benefits  (Provide  percentage  and  calculations  lor  direct  labor  positions) 


3.  Materials  artd  Equipment  (Identily  items  and  costs  used  in  providing  above  Service/ Administration) 


4.  Subcontracts  (Identily  service,  number  ol  participants,  unit  cost,  and  amount  o(  service  provided) 


7.  Applicant  Match 
a.  Cash 


b.  Imputed  value  of  other  agency  or  third-party  provided  direct  services  or  staff  $ 


c.  In-kind  resources 


d.  Volunteer  services  (at  $5.00  per  hour) 


Total  Match 


8.  Participant  Fees 


9.  Net  CHSP  Funds  Requested  (line  6  minus  brtes  7*8) 


Total 


$ 


10.  Footnotes  (conimue  on  back  il  necessary) 

' 

lormHUO-9117a>A  (06/22/32) 

reL  Handbook  4040. 1 

Summary  Budget 
Five  Year  Projection 

Congregate  Housing  Services  Program 


U.  S.  Department 
and  Urban  Deveic 

Ollice  ol  Housing 
Federal  Housing  Com 


Public  reporting  burden  lor  this  collection  ol  inlormation  Is  estimated  to  average  X.X  hours  per  response,  inducing  th 
needed,  and  completing  and  reviewing  the  collection  ol  inlormation.  Send  comments  regarcing  this  burden  estimate  c 
the  Reports  Management  Ollicer,  OHiceol  Inlormation  PoliciesandSystems,  U.S.  Oepartmentol  Housing  and  Urban  0 
Reduction  Project  (must  be  the  same  as  the  QMS  No.),  Washington,  O.C.  20503.  Oo  not  send  this  completed  lorm  I 


Project  I 


I.  Case  Management 


VII.  Total  CHSP  Dollars  per  Year 


VIII.  Participant  Fees 


IX.  Third  Party  Match 


X.  Grand  Total  Program  Cost 
(sum  of  lirtes  VII  thru  IX) 


ig  Commissioner 


0MB  Approval  No.  xxxt-xxxx  (exp.mrrVdd^y) 
iding  Ihe  time  lor  reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data 
ilmate  or  any  other  aspect  ol  this  collection  ol  information,  including  suggestions  lor  reducing  this  burden,  to 
Jrban  Development,  Washington,  O.C.  204 1 0-3600  and  to  the  Ollice  of  M  anagemeni  and  Budget,  Paperwork 
j  lorm  to  either  ol  these  addressees.  (  " 

- . - i _ 

’lOfect  Name  (H  diftarent)  ^ 


3.  Third  Year  4.  Fourth  Year  5.  Fifth  Year  6.  Total 


Summary  Budget 
Applicant 

Congregate  Housing  Services  Program 


U.  S.  DepartmenI 
and  Urban  Deval 
Oflica  of  Housing 
Paderal  Housing  Cor 


Public  raporting  burden  lor  thiscollsctlon  ol  iniormation  is  eslimatod  toaverage  X.X  hours  per  response,  includin 
needed,  andcompleting  and  reviewing  the  collection  ol  iniormation.  Send  comments  regarding  this  burden  estims 
the  ReportsManagementOllicer,  Olficeol  Information  Policiesand  Systems,  U,S.  Department  ol  Housing  and  Urbs 
Reduction  Project  (must  be  the  same  as  the  0MB  No.).  Washington,  D.C.  20503.  Do  not  send  this  completed  lo 


ApplicaKName 

! 

Espense/Sennoe 

1  1  Total  Cost  1 

I.  Case  Management 


It.  Meals 


III.  Personal  Assistance 


IV.  Housekeeper/Chore 


V.  Other  (specify) 


VI.  Administration 


VII.  Grand  Total  (Annual) 


.  Vllt.  Percent  of  Grartd  Total 

(%o«it>eVII) 


IX.  a.  In-Kind  Resources . 
b.  Administration _ 


c.  Local  Government  Contribution 


rOOtrtOtes;  (continue  on  bad(  i  necessary) 


_ %  of  Match  (total  Col.  E)  (Maximum  10%) 

%  of  Total  Cost  (Maximum  1 0  %) 

%  of  Match  (total  Col.  E)  (Maximum  1( 


Imant  of  Housing 
Dsvelopment 

ing 

ig  Commissionar 

0MB  Approval  No.  xxxx-xxxx  (exp.moVdd^yy) 


eluding  the  time  for  reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data 
estimate  or  any  other  aspect  ol  this  collection  ol  information,  including  suggestions  lor  (eduang  this  burden,  to 
dUrbanOevelopment,  Washington,  O.C,  20410-3600 andto  the  OffiraolManagement  and  Budget,  Paperwork 
ited  form  to  either  ol  these  addressees.  •  — • 


3  CHSP  Funds 
Requested 


2  Total  income  I 

In-Kind 

Resources 

C 

Volunleer 

Services 

0 

Total  /ippiicenl  Match 
(sum  ol  Cols  A  thru  0) 
E 

Ps/topant 

Fees 

F 

lorm  HUO-911 80  (06/24/92) 
rel.  Handbook  4640. 1 
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Summary  Budget 
Grantee 

Congregate  Housing  Services  Program 

Public  reporting  burden  lor  this  collection  oi  informalion  is  estimated  toaverage  X.X  hours  per  response,  includ 
needed,  and  completing  and  reviewing  the  collection  ol  inlormatlon.  Send  comments  regarding  this  burden  estir 
the  Reports  ManagemenlOflicer.OlliceolInlormation  PoliciesandSystems.  U.S.  DepartmentolHousingand  Ur 
Reduction  Project  (must  be  the  same  as  the  0MB  No.),  Washington.  D.C.  20503.  Do  not  send  this  completed 


U.  S.  Deparlme 
and  Urban  Devi 
Oifice  ol  Housing 
Federal  Housing  C 


b.  Administration _ %  of  Total  Cost  (Maximum  10  %) 


c.  Local  Government  Contribution  _  _  %  of  Match  (total  Col.  E)  (Maximum 

FoOtrtOteS .  (continue  on  ba^  <  necessary) 


srtment  ol  Housing 

1  Development  < 

using 

ising  Commissioner 

..•r 

0MB  Approval  No.  xxxx-xxxx  (oxp.mnVdd/yy) 


.  including  the  time  lor  reviewing  instructions,  searching  existing  data  sources,  gatheringand  maintaining  the  data 
»n  estimate  or  any  other  aspect  ol  this  collection  ol  information.  Including  suggestions  lor  reducing  this  burden,  to 
and  Urban  Development.  Washington.  D.C.  204 1 0-3600andto  the  OHiceolManagement  and  Budget.  Paperwork 
pleted  form  to  either  ol  these  addressees.  n 


3  CHSP  Fund* 
Requested 


2  Total  Income  I 

In-Ktnd 

Resources 

C 

Volunieer 

Services 

0 

Total  A^icant  Match 
(sum  ol  Cols  A  thni  0) 

Parlicipani 

Fees 

F 
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Summary  Budget 

Grantees  Funded  Under  1978  Act 

Congregate  Housing  Services  Program 


U.  S.  Department 
and  Urban  Devek 
Office  of  Housing 
Federal  Housing  Cot 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  X.X  hours  per  response,  inci 
the  data  needed,  and  crxnpleting  and  reviewing  the  collection  of  information.  Send  comments  regarding  this  bu 
this  burden,  to  the  Reports  Management  Officer,  Office  of  Information  Policies  and  Systems,  U.S.  Department  c 
and  Budget,  PapcrworV  Reduction  Project  (must  be  the  same  as  the  OMB  No ),  Washington,  D  C  20503.  Do 


Applicant  Name 


Expense/Service 


I.  Case  Management 


Personal  Assistance 


IV.  Housekeeper/Chore 


V.  Other  (specify) 


VI.  Administration 


VII.  Grand  Total  (Annual) 


Vlll.  Percent  ol  Grand  Total 

(%  of  line  VII  ) 


IX.  a.  In-Kind  Resources 


b.  Administration 


%  qtft^tch  (total  Col.  E) 


c.  Local  Government  Contribution 
Footnotes:  (continue  on  back  if  rtecessary) 


itch  (total  Col.  E) 


Ttent  of  Housing 

evelopmenl 

ng 

ig  Commissioner 


e.  induding  the  time  tor  reviewing  instructions,  searching  existing  data  sources,  gaihenng  and  maintaining 
his  burden  estimate  or  any  other  aspect  ot  this  collection  of  information,  induding  suggestions  for  redudng 
nentof  Housing  and  Urban  Devebpment,  Washington,  D  C.  20410-3600  and  to  the  Office  of  Management 
I.  Do  not  send  this  completed  form  to  either  ot  these  addressees 


TT 
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Statement  of  Work  Summary 
Applicant 


U.  S.  D«parlm*nl  ot  Housing 
and  Urban  Devalcpmant 
Othce  ol  Housing 
Foderal  Housing  Comrmssionef 


OMB  No.  2502-xix*  (exp.  irwrydcVyy; 


-  ■ .  „ _ ^i...t>..,rt«nln.ih.sco)tecl.onol»<IOfmalK)nisas>mat«xi>oavafagaXX  howspafrasponso.includinglttBtimelofieviewtnginsIfuclions.soaidwngaxaling 

(tala  mcluding  sS^sti^  tor  raducing  iWs  burden .  lo  the  Haporls  Managomeni  Oltcer.Ollice  ol  Intormalw 

Davetopr^Washmglon. O.C  20410-3600 ardiolheOlliceolManagemeniand Budgel.  Paperiorti  Hoducson 

Pro|^(2502-xxxx).  Washmgion.  0  C.  20S03.  Do  nol  send  this  compteled  lorm  lo  eilhef  ot  lhase  addressees _  _ ^ _ 

- ■  I  AppScam  AtMrMs  |  HG- 

i^icanlName  ^ 


Tima  pariod  cova*ad  (c^ack  ona) 

I  I  FirslYear  [  [  Fire- Year  Tolal 


(2) 

Maximumnumber 
olparlicipanis 
(al  any  one  lime) 


t3) 

HUD  Funds 


Total  numbar  o)  parKpanIs  (at  any  orw  Kna) 

(Thtt  numbai  ani  nox  ba  tba  same  as  ■  ■  - 

TaulatColurm2bakwi )  I 

(4)  i  (5) 

Fees  Olber  Funds 

I  and 

I  Resources 


Case  Management 

Meals  * 

one  per  day 

two  per  day 
three  per  day 


Personal  Assistance 


Housekeeping 


Transportation 

Counseling 


Preventative  Health  Screening 
Other  Supportive  Services  (Specify) 


Administration 


*  Coun(paoplaon»r«nonacala90«Y  ap  bo  nd  count  somaowaanthlwotnaals  pai  day  in  bolh'oaapaiday' and  Iwopai  Pay' 


lorm  HUD-91 183  (07/16/92) 
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Statement  of  Work  Summary  ^  p«p«tm.ni  oi  Housing 

—  *  and  Urban  Oavalopment 

Grantee  o<(ic«oiHousing 

Federal  Housing  Commissioner 

•  ■  OMB  No.  2502-xxxx  (exp.  mm/dd/yy) 

Public  Reporting  Burden  tor  thiscoDeclionol  mtormation  isestimated  to  average  XX  hours  per  response,  mdudmg  (he  time  lor  revievving  msUuctions.  searching  existing 
data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  thecollection  ol  inlormation.  Send  comments  regarding  this  burden  estimate 
or  any  other  aspect  ol  this  collection  ol  inlormation,  including  suggestions  lor  reducing  this  burden,  to  the  Reports  Management  Ollicer.  Ollice  ol  Inlormaiion  Policies 
andSystems,  U.S.  Oepartmeniol  Housing  and  Urban  Development.  Washington.  D.C.  20410-3600  and  to  theOHiceolManagemeniand  Budget.  Paperwork  Reduction 
Proieci  (2502-xxxx),  Washington.  D.C.  20S03.  Do  not  send  this  completed  lorm  to  either  ol  these  addressees. 


Grantee  Name 

Grantea  Number 

HG- 

Tim*  period  covered  (f  ifl-in  dates  as  needed) 

From  lo 

Total  number  ol  particbants  (at  any  one  time) 

Total  ol  Column  2  below  1  '  I 

(1) 

Service 

(2) 

Maximum  number 
otpanicipanis 
(at  any  one  time) 

(3) 

HUD  Funds 

(4) 

Fees 

(5) 

Other  Funds 
and 

Resources 

Case  Management 

Meals:  * 

one  per  day 

two  per  day 

three  per  day 

Personal  Assistance 

1 

Housekeeping 

j 

Transportation 

Counseling 

Preventative  Health  Screening 

• 

Other  Supportive  Services  (Specify) 

i 

1 

• 

Administration 

Total 

1 

Count  people  only  in  one  category .  e  g  .  do  not  count  someone  with  two  meals  per  day  m  both  'one  per  liay'  and  'two  per  day* 

lorm  HUD-91 183-A  (07/1 5/92) 
rel.  Handbook4640.1 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Parts  1304  and  1306 
RIN  0970— AA99 

Head  Start  Program 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Families,  (ACF),  Department  of  Health 
and  Human  Services  (DHHS). 

ACTION:  Final  rule. 

SUMMARY:  The  overall  purpose  of  the 
rule  is  to  establish  minimum  national 
standards  and  to  further  ensure  the 
quality  and  the  lasting  effectiveness  of 
the  services  provided  to  children  a^id 
families  by  Head  Start. 

It  consolidates  and  clarifies  existing 
regulations  and  policies  regarding  Head 
Start  program  options  and  staffing 
requirements,  and  implements  specific 
new  requirements  for  hours  and  days  of 
operations  and  class  size. 

Specifically,  local  grantees  must  have 
appropriate  numbers  of  staff  and 
volunteers;  hire  qualified  classroom 
teachers;  provide  appropriate  training 
for  staff  and  volunteers;  implement 
program  options  based  on  the  needs  of 
the  community;  implement  program 
options  in  conformance  with  all 
Performance  Standards  and  other 
regulations  and  policies;  operate  for  at 
least  a  required  minimum  number  of 
hours  and  days  a  program  of  direct 
services  to  children  and  parents;  and 
maintain  appropriate  class  sizes  and 
number  of  families  per  home  visitor.  It 
also  adds  a  new  program  option  in 
response  to  comments. 

EFFECTIVE  DATE:  This  rule  is  effective 
January  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wade  F.  Horn,  Ph.D.,  Commissioner, 
Administration  on  Children,  Youth  and 
Families,  P.O.  Box  1182,  Washington, 
DC  20013,  (202)  205-8347. 
SUPPLEMENTARY  INFORMATION: 

I.  Program  Purpose 
Head  Start  is  a  national  program 
providing  comprehensive 
developmental  services  primarily  to 
preschool  children,  age  three  to  the  age 
of  compulsory  school  attendance,  and 
their  low-income  families.  To  help 
enrolled  children  to  achieve  their  full 
potential.  Head  Start  provides 
comprehensive  health,  nutritional, 
educational,  social  and  other  services. 
In  addition.  Head  Start  provides  for  the 
direct  participation  of  parents  of 


enrolled  children  in  the  development, 
conduct,  and  direction  of  local 
programs. 

In  FY  1990,  Head  Start  served  548,470 
children  through  a  network  of  1,300 
grantees  and  620  delegate  agencies,  each 
of  which  has  an  approved  written 
agreement  with  the  grantee  to  operate  a 
Head  Start  pro^m. 

While  Head  Start  is  targeted  primarily 
to  children  whose  families  have  an 
income  at  or  below  the  poverty  line  or 
are  eligible  for  public  assistance.  Head 
Start  regulations  permit  up  to  10  percent 
of  the  Head  Start  children  to  be  from 
families  who  do  not  meet  these  low- 
income  criteria.  Head  start  also  requires 
that  a  minimum  of  10  percent  of  the 
enrollment  opportunities  in  each  state 
be  made  available  to  children  with 
disabilities.  Such  children  are  expected 
to  be  enrolled  in  the  full  range  of  Head 
Start  services  and  activities  in  a  setting 
with  their  non-disabled  peers  and  to 
receive  necessary  special  education  and 
related  services. 

Center-based  Head  Start  programs 
presently  utilize  two  paid  staff  (a 
teacher  and  an  aide  or  two  teachers) 
and.  whenever  possible,  a  volunteer  in 
each  classroom.  Appropriate  training  is 
provided  to  staff  and  volunteers. 

Head  Start  programs  may  currently 
operate  one  or  more  of  five  program 
options: 

•  Standard  Head  Start  is  a  center- 
based  model  which  operates  for  five 
days  per  week  and  can  be  part  day  or 
full  day. 

•  Variations  in  Center  Attendance  are 
center-based  programs  which  operate 
for  four  days  or  less  per  week. 

•  Double  Sessions  are  center-based 
programs  which  operate  with  one 
teaser  who  works  with  two  groups  of 
children,  one  in  the  morning  and  one  in 
the  afternoon. 

•  Home-Based  programs  provide 
weekly  home  visits  to  the  child’s 
parents  and  have  an  organized 
socialization  experience  for  a  small 
group  of  children  approximately  once 
each  month. 

•  Locally  Designed  Options  are 
programs  design^  by  grantees  to 
specifically  meet  the  unique  needs  of 
the  local  commxmity,  and  are  operated 
with  special  approval  from  the 
Commissioner  of  ACYF. 

n.  Purpose  of  the  Final  Rule 

•  The  purpose  of  this  rule  is  to  ensure 
that  Head  Start  programs  maintain 
levels  of  service  quality  that  will 
continue  to  promote  lasting  benefits  to 
children  from  low-income  families.  The 
staffing  requirements  were  developed  to 
assure  that  Head  Start  children  are  being 
served  by  adequate  numbers  of  trained 


and  well  supervised  staff.  The 
requirements  regarding  the  minimum 
number  of  hours  and  days  of  program 
operation  for  each  program  option  were 
developed  to  identify  the  levels  of 
service  that  grantees  must  provide  to 
children  and  parents  in  operating  a 
Head  Start  program. 

•  As  required  by  section  108  of  Public 
Law  98-558,  42  U.S.C.  9846,  these 
additions  and  revisions  to  the  Head 
Start  regulations  do  not  result  in  the 
elimination  of,  or  any  reduction  in,  the 
scope  or  types  of  health,  education, 
parents  involvement,  social  or  other 
services  required  to  be  provided  vmder 
the  Performance  Standards  in  effect 
since  November  2. 1978. 

•  This  rule  supersedes  some  existing 
Head  Start  regulations  and  policies. 

Other  Head  Start  regulations  and 
policies  are  incorporated  or  recodified 
within  the  new  rule,  including 
appendix  A  of  part  1304,  entitled 
Program  Options  for  Project  Head  Start. 
The  Redesignation  Table,  found  below 
in  section  of  this  preamble,  specifies 
the  superseded  regulations  and  policies. 
It  also  identifies  new  requirements. 

ni.  Rulemaking  History 
Background 

•  This  rule  was  published  in  the 
Federal  Register  (53  FR  49565)  on 
December  8, 1988  as  a  Notice  of 
Proposed  Rulemaking  (NPRM).  The 
NPRM  proposed  to  consolidate  and 
clarify  existing  regulations  and  polide's 
regarding  Head  Staff  staffing  patterns 
and  program  options  including 
qualifications  tor  classroom  teachers, 
staff  and  volunteer  training,  hours  and 
days  of  operation  and  class  size  in  a 
new  Part  1306,  “Head  Start  Staffing 
Rrauirements  and  Program  Options.” 

The  development  of  the  NPRM 
emanated  from  the  analysis  during  1987 
and  1988  of  information  and  reseandi 
which  indicated  that  below  certain 
minimum  levels  of  service  and  above 
certain  class  sizes,  services  to  Head  Start 
children  and  families  in  the  center- 
based  program  option  are  not  effective. 
Based  upon  this  analysis,  it  was 
determined  that  all  grantees  should  be 
required  to  maintain  a  minimum  level 
of  service  and  staff  training  to  assure  the 
quality  and  effectiveness  of  the  program. 
It  should  be  noted  that  programs  retain 
the  option  of  providing  more  than  the 
minimum  requirements,  if  they  so 
choose. 

The  final  rule  contains  revisions  to 
the  NPRM  which  incorporate  some  of 
the  comments  received  from  the  general 
public,  local  Head  Start  staff  and 
parents,  national  organizations  and 
other  interested  agencies. 
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Basis  for  Change 

The  changes  provided  in  this  rule  are 
based  on  findings  fiom  research  studies, 
current  information  regarding  effective 
early  childhood  education  programs, 
data  bom  Head  Start  information 
systems,  and  day-to-day  experience  in 
administering  the  program,  as  well  as 
the  experience  of  local  individuals  who 
have  with  Heart  Start  since  its 
inception. 

Research 

The  National  Day  Care  Study  (Abt 
Associates,  1980)  addressed  the  issue  of 
class  size.  This*  study  reported  the 
advantages  of  preschool  classrooms 
with  smaller  group  sizes.  Teachers  in 
these  classrooms  engaged  in  more  social 
interaction  with  children  and  less 
passive  observation  of  activities. 

Children  in  smaller  groups  made  greater 
gains  on  tests  of  cognitive  skill,  showed 
more  cooperative  behavior  with  peers, 
demonstrated  more  verbal  initiative  in 
giving  opinions,  providing  information 
and  stating  preferences,  and  exhibited 
more  reflective  or  innovative  behavior 
in  play  or  in  assigned  tasks.  In  addition, 
children  showed  fewer  negative 
behaviors  of  hostility  or  conflict  with 
others,  and  were  less  likely  to  wander 
aimlessly  around  the  classroom  or  to  be 
uninvolved  in  activities. 

A  number  of  studies  indicated  that 
longer  hours  of  service  produce  more 
and  longer  lasting  gains  for  children 
(Head  Start  Synthesis  Project,  1985; 

Head  Start  Measures  Pro)^,  1987).  The 
1987  Head  Start  Measures  Project 
indicated  that  Head  Start’s  efifectiveness 
depended  on  the  amount  of  time  that 
children  and  teachers  were  engaged  in 
learning  activities.  The  1969 
Wesiin^ouse  Study  showed  that 
summer  programs  (approximately  240 
hours  of  services  per  year  per  child) 
provide  insufficient  contact  with 
children  and  families  to  result  in  lasting 
benefits. 

The  Home  Start  Evaluation  Study 
(1976)  was  implemented  to  review  the 
methodology  and  effectiveness  of  home- 
based  programs.  That  study  found  that 
home-bas^  programs  were  effective 
when  home  visitors  worked  with  10  to 
11  families.  When  home  visitors  worked 
with  more  than  12  families,  however, 
home  visits  were  made  less  bequently, 
resulting  in  a  decline  in  children’s 
development  in  the  areas  of  school 
readiness  and  language  development. 
Based  on  this  information,  on  the 
comments  received  bom  respondents  to 
the  NPRM  and  on  the  experience  of 
ACYF  in  admiiastering  the  Head  Start 
program,  we  have  established 


reasonable  minimums  for  the  number  of 
days  and  hours  Head  Start  must  operate. 

Head  Start  Information  Systems 

There  are  two  relevant  Head  Start  data 
collection  s^tems:  the  Head  Start 
Program  Information  Report  (PIR), 
which  provides  information  on  actual 
Head  S^rt  services  provided  to  children 
and  families,  and  the  Head  Start  Cost 
Analysis  System  (HSCOST),  which 
provides  information  on  program  design 
and  cost.  Combined,  the  two  data  bases 
provided  information  on  both  the 
efficiency  and  eflectiveness  of 
individual  Head  Start  programs.  These 
systems  provided  information  that  was 
used  as  a  basis  for  raising  issues  and 
posing  questions  regarding  the 
implementation  of  ffie  Head  Start 
program.  The  exploration  of  these  issues 
was  in  part  responsible  for  the 
development  of  this  rule. 

Both  data  sources  highlight 
diflerences  among  programs  and  regions 
of  the  country.  'They  provided 
information  regarding  such  variables  as 
class  size,  hours  of  service  and  the 
program  option  being  implemented: 

•  In  recent  years,  the  average  class 
size  in  various  Head  Start  programs  has 
ranged  bom  as  few  as  12  to  as  many  as 
22  ^ildren. 

•  Across  the  nation,  grantees  ofiering 
a  center-based  Head  Start  program 
provided,  on  average,  over  720  hours  of 
service  per  year.  However,  the  variation 
among  regions  and  programs  was  great. 
Some  programs  operated  more  thw 
1,230  hours  per  year  while  others 
operated  for  fewer  than  500  hours  per 
year. 

These  varying  levels  of  service 
intensity  compelled  consideration  of 
what  is  minimally  required  to  provide 
eflective  Head  Start  services  resulting  in 
lasting  benefits  to  children  and  families 
while,  at  the  same  time,  operating  as 
efficiently  as  possible. 

Current  Information  From  the  Field  of 
Early  Childhood  Education 

Because  research  findings  are  often 
not  definitive,  early  childhood 
professionals  have  long  recognized  and 
endorsed  a  variety  of ’’best  practices” 
which  are  developmentally  appropriate 
for  young  children  and  theb  families. 
Expert  opinions  and  ideas  regarding  the 
effectiveness  and  efficiency  of  Head 
Start  were  solicited  bom  professionals 
in  the  field  of  early  childhood  education 
and  Head  Start.  These  professionals 
include  Head  Start  grantee  and  delegate 
agency  staff  (directors,  education 
coordinators,  teachers,  etc.),  training 
and  technical  assistance  providers,  and 
the  National  Head  Start  Association 
Board  of  Directors  and  members  (a 


national  organization  representing  Head 
Start  directors,  parents,  staff  and 
biends).  'The  contents  of  this  rule 
regarding  hours  of  service,  staffing  and 
options  reflect  the  comments  as  well  as 
the  expert  advice  and  ideas  offered  by 
these  professionals  and  others  in  the 
early  childhood  education  field. 

In  addition,  we  were  also  guided  by 
the  Accreditation  Criteria  and 
Procedures  of  the  National  Academy  of 
Early  Childhood  Programs  (1984)  issued 
by  the  National  Association  for  the 
Education  of  Young  Children  (NAEYC), 
a  national  organization  that  represents 
early  childht^  professionals.  The 
National  Academy’s  Criteria  supports 
the  view  that  low  enrollment  limits  are 
one  of  the  important  elements  to  the 
success  of  any  preschool  program. 

One  of  the  strengths  of  Head  Start  is 
that  local  grantees  have  the  flexibility  to 
design  the  program  to  meet  specific 
community  needs.  The  result  of  this 
flexibility  is  that  there  is  a  wide 
variation  in  the  manner  in  which  local 
Head  Start  programs  are  implemented, 
which  is  generally  a  tribute  to  the 
ingenuity  of  Head  Start  program 
operators.  Within  parameters  that 
protect  program  quality,  the  intent  of 
this  rule  is  to  retain  that  flexibility  by 
setting  minimums  or  ranges  with 
respect  to  those  program  variables  that 
affect  long-range  benefits  to  children 
and  families. 

1.  Staffing  requirements.  The  rule 
specifies  requirements  concerning  the 
baining  and  supervision  that  teachers, 
home  visitors  and  volunteers  in  Head 
Start  proems  must  have. 

2.  otaff  qualifications.  We  have 
deleted  specific  requirements  for  center- 
based  classroom  teachers  and  home 
visitor  staff  qualifications.  This  matter  is 
discussed  in  detail  below. 

3.  Proffam  options.  Appendix  A  will 
be  deleted  bom  45  CFR  Part  1304, 
Program  Options  for  Project  Head  Start, 
and  will  be  incorporated  into  this  Final 
Rule  as  part  of  45  CFR  part  1306.  'The 
rule  revises  the  program  options 
requirements  based  on  the  need  to  better 
relate  program  goals  and  design  to 
community  needs  and  on  the  need  to 
assure  that  programs  operate  for 
sufficient  numbers  of  hours  and  days. 
The  rule  also  further  specifies  the 
various  program  options  available  to 
local  Head  Start  programs  and 
consolidates  in  one  place  all  the 
information  on  each  option  which  is 
presently  scattered  throughout  Head 
Start  requirements,  manuals  and  other 
policy  issuances.  The  rule  also  adds  a 
new  combination  program  option. 

4.  Hours  and  days  of  operation.  Based 
on  data  cited  above,  ACYF  endeavored 
to  establish  minimum  hours  and  days  of 
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operation  for  the  center-based,  home- 
based  and  combination  program 
options.  The  specific  reqmrements  set 
forth  for  each  program  option  cover 
such  variables  as  days  of  planned 
classroom  operation,  number  of  group 
socialization  activities,  and  number  of 
home  visits  to  be  made  by  the  teaching 
staff  or  home  visitors. 

Currently,  the  frequency  and  length  of 
contact  time  between  a  child  and 
teacher/home  visitor  may  vary 
tremendously  across  the  country  and 
among  regions.  Some  programs  operate 
for  a  number  of  hours  that  is  insufficient 
to  provide  an  adequate  amount  of 
contact  between  the  program  and  the 
child  and  family.  This  rule  requires  that 
those  programs  increase  the  amount  of 
contact  time  provided. 

5.  Class  size.  The  final  rule  specifies 
the  minimum,  maximum  and  average 
class  sizes  that  are  acceptable  for  Head 
Start  based  on  the  ages  of  the  children 
served  and  the  type  of  center-based 
program  option  implemented.  These 
requirements  are  fully  consistent  with 
research  findings  regarding  group  size 
(Abt,  1980),  the  recommendations  of 
early  childhood  professionals,  and 
information  on  current  good  practices 
(NAEYC,  1984). 

IV.  Section  by  Section  Discussion  of  the 
Regulation 

We  received  over  640  letters  and 
memoranda  which  provided  more  than 
2,500  comments  pertaining  to  the 
proposed  regulation.  The  overwhelming 
majority  of  the  comments  were 
favorable  and  supportive  of 
strengthening  the  quality  of  Head  Start 
services.  A  number  of  the  comments 
also  expressed  specific  concerns 
regarding  particular  sections  of  the 
proposed  regulation.  We  have  reviewed 
all  of  the  comments  received  and  after 
full  consideration  modified  several 
sections  of  the  NPRM.  Efiscussed  below 
are  the  revised  sections  and  the 
rationale  for  making  a  change  from  the 
earlier  NPRM. 

Subpart  A 

Subpart  A,  General,  of  the  final  rule 
sets  forth  the  statement  of  purpose  and 
scope  of  the  rule,  proposes  an  effective 
date  and  provides  definitions  of  the 
terms  used. 

Subpart  A  also  indicates  that  the  rule 
is  not  applicable  to  the  106  existing 
Parent  Child  Center  programs  which 
serve  children  below  the  age  of  three. 
An  NPRM  was  published  proposing 
Performance  Standards  for  Head  Start 
programs  serving  infants,  toddlers  and 
pregnant  women,  i.e.,  the  Parent  Child 
Center  programs  (55  FR  24899). 


Section  1306.2  Efiective  Dates 

Paragraph  (b)  of  this  section,  as 
propo^  in  the  NPRM  required  a  time 
frame  by  which  Head  Start  programs 
must  meet  staff  qualification 
requirements.  A  new  paramph  (b)  has 
been  added  to  extend  the  date  by  which 
current  double  session  center-based 
program  options  must  comply  with  the 
three  and  a  half  hour  requirement.  Such 
programs  now  have  until  the  beginning 
of  the  first  school  year  that  occurs  three 
years  after  the  publication  date  of  this 
regulation.  This  should  allow  an  ample 
period  for  affected  grantees  to  phase-in 
alternative  transportation  services  while 
ensuring  that  they  will  eventually 
comply  with  the  national  standa^  of 
three  and  a  half  hours  per  day. 

This  section  of  the  NPRM  proposed  in 
a  paragraph  (c)  that  newly  funded 
grantees  must  come  into  compliance 
with  the  new  regulation  before  ^ntees 
that  are  currently  funded.  In  order  to  be 
consistent,  we  have  deleted  this 
paragraph  and  will  allow  all  grantees  to 
follow  the  same  schedule  in  achieving 
compliance  with  the  rule. 

Section  1306.3(b)  Definition  of 
“Combination  Program  Option” 

In  response  to  the  comments  received 
which  requested  the  establishment  of  a 
third  program  option,  a  new  definition 
was  add^  for  the  newly  created  term 
combination  program  option. 

Section  1306.3(c)  Definition  of  "Days 
of  Operation” 

In  response  to  the  comments  received, 
the  definition  for  days  of  operation  was 
modified  to  add  group  socialization  and 
home  visits. 

Section  1306.3(g)  Definition  of  “Head 
Start  classroom” 

Several  respondents  commenting  on 
this  subsection  pointed  out  that  the  term 
“Head  Start  classroom”  in  §  1306.3(f) 
would  more  appropriately  he  expressed 
as  "Head  Start  class.”  We  agree,  and  this 
change  has  been  made  here  and  in  other 
appropriate  places  in  the  rule. 

Section  1306.3(h)  Definition  of  “Head 
Start  parent” 

Many  of  the  comments  received 
regarding  this  section  voiced  the 
concern  that,  in  some  Head  Start 
families,  household  members  other  than 
the  parents  are  the  primary  caregivers  of 
the  children.  This  is  especially  true  in 
families  where  the  parents  work.  We 
agree  and,  therefore,  the  definition  for 
“Head  Start  parents”  in  the  NPRM 
§  1306.3(g)  has  been  expanded  to 
include  “other  family  members  who  are 
primary  caregivers.”  This  is  to  recognize 
that,  in  some  families,  grandparents  or 


other  relatives  may  be  assuming  the 
major  responsibility  for  rearing  yoving 
children. 

Section  1306.3(k)  Definition  of  “Home 
Visits” 

Several  respondents  recommended 
that  teacher's  aides  should  be  allowed  to 
substitute  for  teachers  in  making  home 
visits.  We  have  not  accepted  this 
recommendation.  We  believe  it  is 
important  that  the  teacher  as  the 
primary  influence  have  contact  with  the 
child’s  family  in  the  home  environment. 

Subpart  B 

Subpart  B,  Head  Start  Program 
Staffing  Requirements,  sets  forth  the 
requirements  that  must  be  met  for 
teachers  and  home  visitors  in  Head 
Start. 

Section  1306.20  Program  Staffing 
Patterns 

A  number  of  comments  were  received 
concerning  the  requirement  in 
§  1306.20(h)  that  each  class  have  a 
teacher,  a  teacher  aide  and,  whenever 
possible,  a  volunteer.  Some  objected  to 
the  term  “teacher  aide”  because  they 
use  a  different  term  or  because  their 
staff  work  more  as  a  co-equal  team.  We 
have  changed  the  proposed  language  to 
include  the  option  of  employing  two 
teachers  in  one  classroom  since  the  new 
Head  Start  Act  requires  that  each 
classroom  have  two  paid  staff  which 
could  either  be  a  teacher  and  teacher’s 
aide  or  two  teachers.  This  regulation 
does  not  prevent  local  programs  from 
using  whatever  nomenclature  they  wish. 

To  assure  that  staff  to  child  ratios  are 
maintained  in  the  new  combination 
program  option,  a  new  §  1306.20(d)  has 
been  added  that  requires  a  grantee 
operating  the  combination  program 
option  to  have  two  paid  staff  (a  teacher, 
teacher  aide  or  two  teachers)  and, 
whenever  possible,  a  volunteer  in  its 
classes.  It  also  requires  home  visits  to  be 
conducted  by  staff  qualified  to  conduct 
such  visits. 

Section  1306.21  Staff  Qualification 
Requirements 

In  §  1306.21  of  the  NPRM,  it  was 
proposed  that  all  Head  Start  classroom 
teadiers  and  home  visitors  must  meet 
new  requirements  regarding  their 
qualifications  and  education.  These 
qualifications  included  having  a  Child 
Development  Associate  (CDA) 
certificate  or  a  relevant  college  degree. 

A  large  number  of  comments  were 
received  on  this  proposal. 

As  a  result  of  uie  recent  passage  of 
Public  Law  101-501,  the  Augustus  F. 
Hawkins  Human  Services 
Reauthorization  Act  of  1990,  specific 
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qualifications  for  classroom  staff  were 
added  to  the  Head  Start  Act  We  expect 
all  grantees  to  fully  comply  with  the 
new  qualification  requirements  for 
classroom  teachers  as  stated  in  the  Head 
Start  Act  The  Administration  on 
Children,  Youth  and  Families  has 
determined  that  it  is  not  necessary  to 
restate  these  new  requirements  in 
regulation.  We  have,  therefore,  simply 
changed  §  1301.21  of  the  final  rule  to 
reference  the  reqiiirements  in  the  Head 
Start  Act,  and  any  subsequent 
amendments. 

Section  116(a)(4)  of  the  Augustus  F. 
Hawkins  Human  Services 
Reauthorization  Act  of  1990  amended 
section  648  of  the  Head  Start  Act  to 
provide  that: 

(b)(1)  The  Secretary  shall  ensure  that  not 
later  than  September  30, 1994,  each  Head 
Start  classroom  in  a  center-ba^  program  is 
assigned  one  teacher  who  has: 

(A)  A  child  development  associate  (CDA) 
credential  that  is  appropriate  to  the  age  of  ^e 
children  being  serv^  in  center-based 
programs; 

(B)  A  State  awarded  certificate  for 
preschool  teachers  that  meets  or  exceeds  the 
requirements  for  a  child  development 
associate  credential; 

(C)  An  associate,  baccalaureate,  or 
advanced  degree  in  early  childhood 
education;  or 

(D)  A  degree  in  a  field  related  to  early 
childhood  education  with  experience  in 
teaching  preschool  children  and  a  State 
awarded  certificate  to  teach  in  a  preschool 
program. 

The  amendment  also  provides  that: 

(b) (2)  On  request,  the  Secretary  shall  grant 
a  180-day  waiver  of  the  applicability  of 
paragraph  (1)  with  respect  to  an  individual 
who: 

(A)  Is  first  employed  after  September  30, 
1994,  by  a  Head  Start  agency  as  a  teacher  for 
a  Head  Start  classroom: 

(B)  Is  enrolled  in  a  program  that  grants  a 
child  development  cr^ential  (CDA);  and 

(c)  Will  receive  such  credential  imder  the 
terms  of  such  program  not  later  than  180 
days  after  beginning  employment  as  a  teacher 
with  such  agency. 

The  Secretary  may  not  grant  more  than  one 
such  waiver  with  respect  to  such  individual. 

Many  respondents  to  the  NPRM 
applauded  the  overall  intention  of 
improving  the  qualifications  of  Head 
Start  classroom  and  home  visitor  staff, 
although  a  number  of  them  expressed  a 
variety  of  concerns  about  the  adverse 
effects  the  new  requirements  may  have 
on  implementation  of  an  effective 
education  component 

Since  we  have  addressed  above  the 
classroom  teacher  qualification 
requirement  and  since  this  issue  is 
dictated  by  new  statutory  language,  the 
following  discussion  will  focus  on  the 
comments  concerning  the  home  visitor. 
Some  respondents  were  concerned  that 


establishing  requirements  for  home 
visitors  would  make  it  more  difficult  for 
people  from  low-income  areas  or  Head 
Start  parents  to  be  hired  for  this 
position.  This  could  change  what  many 
respondents  consider  to  be  an  important 
attribute  of  their  Head  Start  programs — 
the  ability  to  tap  the  talents  of  parents 
and  residents  of  low-income 
commimities  who,  although  lacking  in 
professional  credentials  and  college 
dewnees,  may  mrform  very  effectively. 

There  was  also  some  concern 
expressed  by  a  few  respondents  that 
they  would  be  unable  to  hire  home 
visitors  who  have  the  required 
qualifications  because  of  the  low 
salaries  their  programs  pay.  They  feared 
that  they  would  ^ve  to  r^uce  their 
programs*  current  enrollment  in  order  to 
meet  demands  for  considerably  higher 
salaries. 

Respondents  from  remote  areas  were 
concerned  that  CDA  training  for  current 
staff  is  not  readily  available  in  their 
communities  ana  that  some  areas  do  not 
have  a  pool  of  prospective  employees 
who  already  meet  the  requirements 
proposed.  Some  qommenters  explained 
that  their  only  option  would  be  to  hire 
persons  from  outside  their  commimities 
at  very  high  wages. 

Comments  on  the  proposed 
qualifications  for  home  visitors  also 
mentioned  the  difficulties  grantees 
operating  home-based  program  options 
would  have  in  hiring  replacement  home 
visitors  under  the  proposed  rule.  Unlike 
center-based  programs,  there  is  no  cadre 
of  staff  in  home-^sed  programs  who 
could  obtain  CDAs  or  equivalent 
qualifications  while  working  as  aides. 

We  share  many  of  the  concerns 
expressed  by  respondents.  In  addition, 
since  the  publication  of  the  NPRM  in 
December  1988,  there  has  been  a 
dramatic  new  development  which  gives 
these  concerns  added  weight.  Head  Start 
is  undergoing  the  largest  expansion  in 
its  history  and  it  is  possible  that  the 
program  will  continue  to  increase  in 
size  in  the  next  several  years.  This 
would  result  in  the  need  to  hire  many 
new  home  visitors.  The  new  staff 
qualification  requirements  could  make 
it  more  difficult  for  some  Head  Start 
grantees  to  hire  the  new  home  visitors 
staff  they  may  need.  This  could  delay 
the  expansion  of  Head  Start,  to  some 
degree,  and  deny  many  needy  children 
an  opportunity  to  participate. 

For  these  reasons,  we  are  not 
incorporating  new  requirements  for 
home  visitors  into  this  regulation  at  this 
time. 

Section  1306.22  Volunteers 

Comments  on  this  section  of  the 
NPRM  stressed  the  importance  of  the 


volunteer  effort  in  Head  Start.  Some 
suggested  that  programs  be  required  to 
achieve  specific  levels  of  volunteer 
activities  or  require  parents  to 
volunteer.  Others  suggested  that  written 

Elans  about  the  volunteer  effort  should 
B  reqffired. 

We  mlieve  that  the  current  Head  Start 
Performance  Standards  (45  CFR  part 
1304)  adequately  emlain  the  way  in 
which  parents  should  be  encouraged  to 
be  volunteers  and  include  other 
requirements,  such  as  training  plans  for 
volunteers,  that  convey  the  importance 
of  the  volunteer  effort  in  Head  Start. 
Therefore,  we  have  not  changed  the 
wording  in  §  1306.22. 

Section  1306.23  Training 

Comments  on  this  section  of  the 
NPRM  concerning  pre-service  and  in- 
service  training  for  staff,  were  generally 
supportive,  and  no  changes  have  been 
made. 

Subpart  C 

Subpart  C,  Head  Start  Program 
Options,  sets  forth  requirements  that 
define  the  various  design  options  that 
programs  may  choose.  Included  are 
requirements  regarding  the  length  of 
time  programs  must  operate  and  the  size 
of  classes. 

Section  1306.30  Provision  of 
Comprehensive  Development  Services 

This  section  explains  the  purposes  of 
classroom  activities,  socialization 
experiences  and  home  visits.  It  also 
discusses  the  need  for  facilities  used  by 
Head  Start  programs  to  meet  applicable 
State  or  local  licensing  codes. 

Several  respondents  from  home-based 
programs  expressed  concern  that,  imder 
the  proposed  new  rule,  all  facilities 
used  for  group  socialization  activities 
would  need  to  obtain  State  or  local 
licensing.  Currently,  not  all  of  the 
fecilities  they  use  are  licensed. 

However,  not  all  State  and  local 
licensing  standards  require  that  each 
socialization  site  be  licensed.  In  some 
localities.  State  and  local  laws  do  not 
require  licensing  for  facilities  that  are 
used  less  than  a  certain  number  of  days 
er  year.  This  allows  some  flexibility  for 
ome-based  programs  in  which  group 
socialization  occurs  at  the  same  site 
only  occasionally,  for  example,  when 
sessions  are  held  in  the  homes  of 
different  femilies. 

In  response  to  comments,  we  have 
changed  §  1306.30(c)  from  requiring  that 
programs  must  ‘*meet  applicable  State 
and  licensing  standards”  to  requiring 
that  they  must  “comply  with  State  and 
local  requirements  concerning 
licensing.”  The  change  is  a  positive 
response  to  the  comments  received  and 
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is  intended  to  make  clear  that,  if  the 
local  code  requires  that  a  license 
actually  be  obtained,  programs  must 
comply  and  obtain  the  license.  It  would 
not  be  sufficient  to  simply  eqiial.  or 
“meet,”  the  standards  contained  in  a 
licensing  code. 

We  would  note  that  our  intention  is 
that  Head  Start  programs  must  utilize 
facilities  that  are  safe  and  comfortable, 
even  if  used  only  occasionally,  or  even 
if  they  do  not  need  to  meet  licensing 
requirements.  With  the  few  possible 
exceptions  specified  in  paragraph  (c).  all 
facilities  used  by  Head  Start  must  meet 
the  requirements  contained  in  the 
Performance  Standards  (45  CFR  1304.2- 
3),  plus  any  additional  requirements 
that  may  be  contained  in  State  and  local 
licensing  laws. 

Section  1306.31  Choosing  a  Head  Start 
Program  Option 

This  section  concerns  a  grantee’s 
selection  of  a  pro^am  option  and  the 
assignment  of  children  to  the  option  if 
more  than  one  option  is  operated.  A 
large  number  of  respondents 
commented  on  the  need  for  a  third 
option,  in  addition  to  the  center-based 
and  home-based  program  options 
proposed  in  the  NPRM.  This  was  the 
single  largest  area  of  concern  about  the 
proposed  regulation,  especially  on  the 
part  of  grantees  that  are  operating 
programs  that  combine  aspects  of  the 
center-based  and  home-b^ed  program 
options.  After  considering  the 
experience  of  these  grantees,  we  have 
created  a  new  §  1306.34,  Combination 
Program  Option,  which  is  discussed  in 
a  later  section. 

Section  1306.32  Center-Based  Program 
Option 

This  section  defines  class  size  and 
other  requirements  for  center-based 
programs.  Paragraph  (a)  concerning 
class  size  requirements  drew  a  variety  of 
different  comments,  many  of  which 
were  supportive  of  the  nead  to  limit 
class  sizes  to  assure  program  quality. 
Some  respondents  made  difterent 
recommendations  about  the  specific 
levels  of  class  size,  believing  that  the 
levels  should  be  either  slightly  higher  or 
slightly  lower  than  the  levels  proposed. 
Overall,  there  appeared  to  be  general 
satisfaction  with  the  proposed  class  size 
requirements. 

^veral  respondents  wished  to  enroll 
more  children  per  class  because  they 
were  concerned  that  the  proposed  limits 
on  class  size  would  make  it  difficult  for 
their  programs  to  achieve  85  percent 
average  daily  attendance.  These 
comments  reflect  a  misunderstanding  of 
the  policy  (Program  Instructicm  8-30- 
317  and  restat^  in  the  NPRM  regarding 


Eligibility,  Recruitment  and  Selection  of 
Children  and  Families  §  1305.8] 
regarding  average  daily  attendance, 
since  there  is  no  requirement  that  a 
specific  daily  attenaaiK»  percentage 
must  be  maintained. 

There  was  concern  that  programs 
which  will  need  to  reduce  class  size 
may  need  added  funding  to  maintain 
their  current  level  of  enrollment.  We 
recognize  this  concern  and  will 
continue,  as  we  have  in  the  past,  to 
provide  supplemental  funding  to  such 
programs  to  the  extent  funds  are 
available.  We  also  recognize  that 
complying  with  the  requirements  for 
class  size  may  force  marginal  reductions 
in  future  enrollment  in  some  program 
options  if  there  is  a  lack  of  new  funds. 
However,  as  a  result  of  the  new  rule, 
marginal  decreases  or  increases  in 
enrollment  are  also  exj}ected  to  occur  in 
programs  where  resources  are  not  an 
issue.  Programs  may  slightly  reduce  or 
increase  mirollment  after  they  consider 
the  flexibility  they  have  to  set  average 
enrollment  levels  within  the  ranges 
allowed.  For  example,  a  program 
serving  four  year  olds  that  has  had  a 
policy  of  enrolling  18  children  in  each 
class  may,  after  considering  local  needs 
and  capacity,  elect  to  reduce  average 
class  enrollment  to  17  children  or  to 
increase  it  to  as  high  as  20  diildren  in 
its  center-based  option. 

The  requirement  that  class  size  be 
linked  to  the  predominant  age  of  the 
children  in  a  class  raised  concern 
because  it  could  lead  to  changes  in  the 
number  of -children  enrolled  from  year 
to  year  if  their  average  age  changed. 
However,  as  noted  above,  such 
fluctuations  in  enrollment  are  allowable 
in  Head  Start  and  should  not  be  viewed 
as  a  problem. 

The  requirement  for  minimum  size  for 
classes  was  criticized  by  some 
respondents  from  sparsely  populated 
areas  where  there  is  a  ne^  for  services, 
but  where  it  might  not  be  possible  in  a 
given  year  to  recruit  the  required  13 
children.  Others  noted  that  it  might  be 
appropriate  to  have  less  than  13 
enrollees  in  classes  where  a  number  of 
children  had  special  developmental 
needs.  We  agree  with  this  concern.  In 
order  to  allow  more  flexibility  in  special 
situations  where  smaller  classes  are 
appropriate,  we  have  changed  the 
proposed  requirement  that  individual 
classes  have  no  less  than  13  children 
into  a  recommendation  that  they  have 
no  less  than  13  children.  A  new 
§  1306.32(a)(7)  reflects  this  change. 
However,  b^use  the  average  class  size 
within  a  program  as  a  whole  must  still 
remain  within  specified  ranges,  this 
change  will  not  nave  any  significant 
effect  on  total  enrollment  levels.  A 


grantee  would  need  to  offset  the 
enrollment  loss  in  a  class  with  less  than 
13  children  by  enrolling  additional 
children  (within  the  allowable  ranges) 
in  another  class  or  by  selecting  a  home- 
based  program  option. 

Several  respondents  suggested  that 
class  sizes  could  be  larger  if  there  were 
more  adults  working  with  the  class,  for 
example,  a  teacher  and  two  paid  aides. 
We  have  not  accepted  this  suggestion 
because  research  and  the  experience  of 
Head  Start  programs  have  demonstrated 
that  maintaining  smaller  class  sizes  is 
important  to  the  achievement  of  positive 
outcomes  for  children.  Children  do  not 
receive  the  same  benefits  when  they  are 
in  large  groups,  even  if  the  child  to  staff 
ratio  is  the  same  as  in  smaller  groups. 

Paragraph  (b)  of  §  1306.32  explains 
other  requirements  for  center-based 
program  options.  Regarding  the 
requirement  that  classes  meet  for  at  least 
four  days  a  week,  some  respondents 
recommended  that  fewer  days  were 
appropriate  if  additional  home  visits  are 
added.  We  have  acccmmodated  this 
suggestion  by  adding  the  new  $  1306.34, 
Combination  Program  Option. 

A  number  of  commenters  believed 
that  having  children  attend  as  many  as 
four  days  per  week  and  three  and  a  half 
hours  per  day  would  be  too  tiring  for  the 
children.  This  has  not  been  the 
experience  in  the  great  majority  of  Head 
Start  programs.  We  also  note  from  the 
comments  that  it  may  be  that  bus  routes 
in  some  programs  are  unreasonably  long 
(some  died  bus  rides  in  excess  of  one 
and  a  half  hours  each  way)  and  should 
be  reduced.  Also  some  respondents  may 
not  have  understood  that  tne  three  and 
a  half  horir  period  is  from  the  time  the 
child  arrives  in  the  class  until  the  time 
he  or  she  leaves.  It  includes  all  of  the 
day’s  planned  activities,  induding  one 
or  two  meals,  limch  and  snack,  and 
indoor  and  outdoor  play  periods. 

Others  were  concerned  about  the 
added  costs  of  operating  four  or  five 
days  per  week  and  a  minimum  of  three 
and  a  half  hours  a  day.  As  noted  earlier, 
we  hope  to  provide  additional  funds  if 
they  are  available,  but  recognize  that 
some  grantees  may  need  to  make 
adjustments  within  their  current 
budgets  to  meet  these  requirements. 

Section  1306.32(b)(4)  concerns  the 
need  to  make  up  missed  class  days  to 
ensure  that  at  least  128  days  of  class 
services  per  year  are  provided.  Several 
respondents  pointed  out  that  this  may 
be  very  diffic^t  to  do  if  the  program  has 
to  close  for  an  unexpectedly  long  period 
of  time.  We  agree  that  this  could  be  an 
unreasonable  restriction  and  have 
revised  the  requirement  in  paragraph 
(b)(4).  It  now  explains  that  grantees 
must  estimate,  based  on  past 
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experience,  how  many  days  per  year 
they  can  anticipate  being  closed  due  to 
weather  or  other  reasons.  They  must 
make  contingency  plans  and  reserve 
funds  so  that  they  can  operate  for  the 
number  of  additional  days  they  have 
estimated  if  unscheduled  closings  cause 
them  to  fall  below  128  days  of 
operation. 

We  have  modiHed  §  1306.32(b)(7) 
based  on  further  analysis  by  Head  Start 
Bureau  sta^  specialists  to  clarify  that 
staH'  also  must  be  available  to  help  plan 
and  complete  health  screenings, 
immunizations  and  exams  early  in  the 
school  year.  In  addition,  we  have 
deleted  reference  to  parent-teacher 
conferences  for  reasons  that  are 
explained  in  the  next  paragraph. 

There  were  a  number  of  comments 
about  the  proposed  requirements  for 
home  visits  and  parent-teacher 
conferences  in  center-based  program 
options  in  §  1306.32(b)(8).  There  was 
considerable  support  for  these 
requirements,  although  individuals 
sometimes  disagreed  on  speciBcs, 
thinking  there  should  be  slightly  more 
or  fewer  .meetings. 

We  have  agre^  to  fewer  formal 
meetings  by  dropping  the  requirement 
proposed  in  the  NPRM  regarding 
parents  participating  in  two  parent- 
teacher  conferences  annually  in 
addition  to  two  home  visits.  Based  on 
comments  received  and  after  further 
analysis  by  staff  specialists  in  the  Head 
Start  Bureau  it  was  determined  that  it 
was  an  unnecessary  requirement  to  have 
two  parent-teacher  conferences  since 
informal  contacts  with  the  family  during 
the  year  provided  teachers  and  parents 
opportunities  to  exchange  information 
regarding  the  child’s  progress  in  the  pre¬ 
school  setting. 

One  area  of  concern  expressed  by  the 
commenters  was  that  some  grantees  do 
not  wish  to  require  their  teachers  to 
make  home  visits  in  neighborhoods  or  . 
apartment  buildings  that  are  dangerous 
due  to  criminal  activity.  We  recognize 
the  seriousness  of  this  problem  and 
agree  that  grantees  should  not  place 
their  employees  in  situations  that  are 
unsafe.  However,  such  situations  are 
isolated  and  most  grantees  can  find 
ways  to  schedule  and  conduct  needed 
home  visits.  Therefore,  we  have  not 
changed  the  regulation.  We  expect 
grantees  to  make  a  reasonable  effort  to 
complete  home  visits,  while  we 
understand  that  exceptions  may  occur 
where  there  are  genuine  security 
concerns. 

Section  1306.32(c)  Double  Session 
Variation 

Regarding  requirements  for  a  double¬ 
session  variation  of  the  center-based 


program  option  in  §  1306.32(c),  several 
respondents  agreed  that  operating  only 
four  days  per  week  to  allow  staff  more 
time  for  o^er  needed  activities  would 
strengthen  the  program.  Some  noted 
that  additional  staff  may  need  to  be 
hired  on  a  part-time  bcisis  to  allow 
teachers  adequate  time  for  breaks  during 
class  days,  and  we  agree. 

The  difHculties  in  meeting  the  three 
and  a  half  hour  requirement  were 
mentioned  by  several  respondents. 

These  commenters  stated  that  the  three 
and  a  half  hour  rule  would  require 
changes  in  transportation  arrangements 
with  public  schools  which  are  linked  to 
three-hour  morning  and  afternoon 
schedules.  Others  were  concerned  that 
the  slightly  longer  day  would  require 
children  traveling  on  long  bus  routes  to 
leave  home  too  early  in  the  morning  or 
arrive  home  too  late  in  the  afternoon. 

These  concerns  related  almost 
entirely  to  administrative  problems.  We 
continue  to  believe,  based  on  the 
experience  of  Head  Start  programs  and 
on  supportive  comments  that  we 
received,  that  three  and  a  half  hour 
sessions  are  necessary  for  all  programs. 
This  is  the  minimum  amount  of  social 
and  learning  time  needed  for  a  child  to 
explore  the  learning  environment, 
become  involved  in  special  events  or 
projects  of  the  day,  have  a  relaxed 
breakfast/snack  and  lunch,  learn  proper 
health  care  such  as  cleaning  hands  and 
brushing  teeth,  and  have  an  opportunity 
to  beneftt  from  all  of  the  day's  planned 
indoor  activities  and  outdoor  play 
periods. 

However,  in  recognition  of  the 
administrative  problems  some  programs 
may  face,  we  have  included  a  new 
§  1306.2(b)  discussed  earlier,  to  extend 
the  date  by  which  current  double 
session  center-based  program  options 
must  comply  with  the  three  and  a  half 
hour  requirement.  Such  programs  now 
have  until  September  1, 1995  to  come 
into  compliance  with  this  regulation, 
this  should  allow  an  ample  period  for 
affected  grantees  to  phase-in  alternative 
or  increased  transportation  services,  so 
that  children  will  not  need  to  spend 
unreasonable  periods  of  time  traveling 
to  and  from  centers,  while  ensuring  that 
these  grantees  will  eventually  comply 
with  the  national  standard  of  three  and 
a  half  hours  per  day.  During  this  period, 
we  will  work  with  affected  grantees  to 
consider  ways  in  which  quality 
improvement  or  discretionary  funds 
might  be  made  available,  when 
appropriate,  to  assist  in  the  transition  to 
a  three  and  a  half  hour  day. 

Section  1306.32(d)  Full-Day  Variation 

Section  1306.32(d)  deals  with  the  full- 
day  variation.  There  were  few 


comments  on  this  section  and  it  has  not 
been  dianged,  except  that  paragraph 
(d)(4)  was  recoded  as  paragraph  (e)  and 
shortened  for  clarity. 

Section  1306.33  Home-Based  Program 
Option 

Requirements  concerning  the  home- 
based  program  option  are  contained  in 
§  1306.33.  Comments  about  the  proposal 
that  there  be  a  minimum  of  32  home 
visits  and  16  group  socialization 
activities  per  year  were  generally 
supportive. 

Regarding  the  specific  requirements 
for  group  socialization  activities  in 
§  1306.33(a)(2).  there  were  some 
commenters  who  believed  that  group 
socialization  did  not  need  to  last  as  long 
as  three  and  a  half  hours.  Instead,  they 
argued  that,  while  sessions  might  last 
this  long,  there  were  times  when  shorter 
sessions  would  be  appropriate 
depending  on  the  type  of  activities 
being  carried  out.  Also,  it  was  noted  that 
it  is  sometimes  difftcult  to  have  parents 
attend  for  as  long  as  three  and  a  half 
hours.  We  agree  that  there  should  be 
more  flexibility  in  this  area  and 
therefore  have  eliminated  the 
requirement  regarding  the  number  of 
hours  that  socialization  experiences 
must  last.  Normally  such  sessions 
would  last  several  hours,  but  each 
grantee  will  make  its  own  determination 
about  the  duration  of  each  group 
socialization  experience. 

>  Several  respondents  disagreed  with 
§  1306.33(a)(3).  which  proposed  that 
grantees  should  make  up  home  visits 
that  they  cancel  since  funds  would  not 
be  available  to  pay  for  them.  As  with 
center-based  program  options,  we  feel 
that  home-based  program  options 
should  budget  and  plan  for  a  reasonable 
number  of  make  up  visits  in 
anticipation  of  staff  illness,  inclement 
weather  and  other  problems.  Similarly, 
some  respondents  felt  that  trips  where 
staff  accompany  families  to  receive 
medical  or  social  services  should  be 
counted  as  home  visits.  We  disagree  and 
believe  that,  although  these  types  of 
activities  are  important  parts  of  the 
home-based  Head  Start  program,  they 
do  not  replace  the  need  to  conduct 
home  visits,  which  are  designed  to 
provide  the  major  program  components 
in  the  home  environment. 

Several  respondents  disagreed  with 
the  requirement  in  §  1306.33(b)  that 
home  visits  be  conducted  with  parents, 
stating  that  sessions  could  just  as  well 
be  held  with  babysitters  or  other 
relatives  who  may  be  caring  for  the 
child.  As  noted  earlier,  we  have 
expanded  the  definition  of  “parents”  to 
include  “other  family  members  who  are 
filling  the  role  of  the  parents.”  However, 
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it  is  critical  to  the  success  of  a  home- 
based  program  option  that  home  visits 
remain  directed  toward  working  with 
parents  or  others  who  function  in  the 
role  of  a  parent.  It  is  not  appropriate  for 
home  visitors  to  work  with  babysitters 
or  with  the  child  alone.  We  recognize, 
as  several  comments  noted,  that  this 
means  working  parents  may  not  be  able 
to  participate  in  a  home-based  program 
option  if  home  visits  in  the  evening  or 
on  weekends  are  not  feasible.  Such 
families  may  need  to  be  served  through 
a  center-based  or  combination  program 
option. 

Section  1306.33(bH2),  was  modified 
to  require  that  home  visits  contain 
elements  of  all  Head  Start  program 
components  during  the  course  of  a 
month  instead  of  over  the  course  of  a 
year.  This  notihcation  was  based  on 
further  analysis  by  headquarters  staff 
specialists  who  determined  that  more 
frequent  instruction  in  all  components 
would  ensure  consistent  and  regular 
provision  of  services  by  all  Head  Start 
grantees  and  preclude  programs  from 
providing  parts  of  the  several 
components  at  different  times  during 
the  program  year. 

In  a  related  matter,  a  number  of 
respondents  commented  on  the 
requirement  in  §  1306.33(c)(2)  that 
parents  be  expected  to  accompany  their 
children  to  group  socialization 
experiences  to  observe,  participate  as 
volunteers  or  engage  in  activities 
specifically  designed  for  parents.  These 
respondents  recommended  that  group 
socialization  should  be  an  opportunity 
for  parents  to  have  time  to  be  away  from 
their  children  and  engage  in  other 
activities,  such  as  shopping.  We 
disagree.  We  believe  that  the  parents’ 
involvement  in  group  socialization 
activities  or  activities  specifically 
designed  for  porents  is  an  important 
part  of  the  home-based  program  option 
that  must  be  retained.  Grantees  may 
wish  to  consider,  as  an  additional 
service  to  parents,  helping  to  organize 
arrangements  such  as  co-op  or  respite 
programs  to  provide  parents  with 
needed  free  time. 

Section  1306.34  Combination  Program 
Option 

This  section.  Combination  Program 
Option,  is  new.  The  section  of  the 
NPRM  entitled  “Additional  Head  Start 
Program  Option  Variations”  has  been 
redesignated  as  §  1306.35.  This  change 
defines  a  third  program  opition  for 
delivering  Head  Start  services  in 
addition  to  the  two  program  options 
proposed  in  the  NPRM.  In  the  section  by 
section  discussion  of  the  NPRM  we 
explained  that  we  were  considering 
creating  such  an  opition.  We  asked  for 


public  comments  about  the  goals  and 
effectiveness  of  combination  models 
that  Head  Start  grantees  are  already 
op)erating,  using  the  flexibility  allowed 
in  existing  regmations.  We  also  asked 
for  recommendations  regarding  the 
minimum  hoiu^  and  days  of  service  that 
a  combination  model  would  need  to 
provide  to  assure  gains  to  children  and 
families.  Finally,  we  asked  the  public  to 
comment  on  the  impact  on  existing 
combination  models  if  no  third  option 
were  allowed. 

A  number  of  respondents  urged  that 
we  create  such  an  option.  They  argued 
convincingly  that  it  is  pH)ssible  to 
combine  the  benefits  of  both  center- 
based  and  home-based  program  options 
into  one  option.  Many  of  these 
comments  came  from  representatives  of 
agencies  that  currently  operate  a 
combination-typ>e  model  and  wish  to 
continue  doing  so.  Many  respondents 
cited  the  benefits  that  families  and 
communities  have  been  receiving  for 
years  from  combination-typ)e  programs 
and  the  disruption  and  loss  that  would 
be  caused  by  eliminating  the  model. 
Typically,  these  grantees  op)erate  classes 
for  two  or  three  days  p>er  week  and 
provide  one  or  two  home  visits  a  month. 
This  means  they  provide  fewer  days  of 
classes  but  more  home  visits  than  a 
standard  center-based  program  option. 

The  combination  program  option 
specified  in  §  1306.34  is  intended  to 
provide  children  and  families  with  a 
Head  Start  exp}erience  that  is  equivalent 
to  that  which  they  would  receive  in 
either  a  center-based  or  a  homo-based 
program  option.  It  requires  that  grantees 
provide  a  minimum  number  of  days  of 
classes  ranging  from  32  to  96  days. 

These  minimum  class  days  are  linked  to 
minimum  numbers  of  home  visits  that 
range  horn  eight  to  24.  A  combination 
program  option  center  could  operate  for 
two  class  days  a  week  and  provide  two 
home  visits  a  month,  or  op>erate  for  three 
class  days  a  week  and  deliver  one  home 
visit  a  month.  We  would  note  that  these 
are  minimums  and  that  grantees  may 
elect  to  provide  additional  services 
beyond  these  minimums. 

We  received  many  comments  from 
p>arents  and  staff  of  grantees  that  op>erate 
a  combination  home-based  and  center- 
based  program.  Their  comments  focused 
on  the  goals,  effectiveness  and 
acceptable  minimums  or  ranges  for  days 
and  hours  of  operation  of  su^ 
combination  programs.  The  parents  and 
staff  of  these  grantees  explained  how 
their  combination  option  utilized 
positive  aspects  of  both  the  center-based 
and  home-based  program  options.  We 
agreed  with  these  comments  and  have 
included  a  third  design  option,  the 
combination  program  option,  in 


addition  to  the  center-based  and  home- 
based  options  contained  in  the  NPRM. 
These  comments  resulted  in  exp>anding 
the  options  available  to  local  grantees 
when  choosing  the  typra  of  program 
option  most  suitable  to  their  service 
area. 

Section  1306.34(a)(2)  provides  a 
detailed  breakout  of  the  minimum 
number  of  class  sessions  and 
corresponding  number  of  home  visits 
that  must  be  provided  in  the 
combination  option.  These  sp>ecific 
levels  are  based  on  the  exp)eriences  of 
local  Head  Start  agencies  which  op>erate 
programs  utilizing  combination  options. 
The  detailed  home  visit/class  session 
ratios  reflect  the  composite  designs  of 
these  current  programs  in  which  one 
home-visit  provides  benefits  equivalent 
to  four  days  of  class  sessions:  in  the 
home-based  option  a  minimum  of  32 
home  visits  are  required,  while  in  the 
center-based  option  a  minimum  of  128 
class  sessions  are  required — a  ratio  of 
one  home  visit  to  four  class  sessions. 
Such  an  approach  ensures  that  programs 
will  provide  the  same  quantity  of 
services  for  families  enrolled  in  the 
combination  program  options  as  is 
provided  to  families  enrolled  in  either 
the  home-based  or  center-based  options. 

After  examining  the  typ>e  of  current 
combination-type  models  that  grantees 
described,  it  was  found  that  almost  all 
of  them  provide  between  eight  and  24 
home  visits  a  year,  an  average  of  one  to 
three  home  visits  p>er  month.  We  have 
adopted  the  range  of  eight  to  24  as  the 
numbers  of  home  visits  which  when 
combined  with  associated  numbers  of 
class  sessions  constitute  the  minimum 
numbers  of  home  visits  and  class 
sessions  that  are  required  for  this 
option.  Grantees  that  select  the 
combination  option  should  make  a 
commitment  to  it  as  a  district  model 
intended  to  provide  the  benefits  of  both 
the  center-based  and  home-based 
options.  We  believe  that  the 
combination  option  would  lose  its 
distinct  nature  if  fewer  numbers  of 
home  visits  and  class  sessions  beyond 
the  ranges  we  have  defined  were 
allowed.  For  example,  we  do  not  believe 
it  would  be  effective  for  a  grantee  that 
is  essentially  op)erating  a  center-based 
option  to  drop  four  days  below  the  128 
minimum  and  add  one  home-visit.  A 
table  has  been  provided  in 
§  1306.34(a)(2)  to  set  forth  in  a  clear  and 
direct  way  all  of  the  various 
combinations  of  minimum  levels  that 
are  allowed. 

Most  grantees  that  oi>erate  this  tvoe  of 
option  already  meet,  or  very  nearly 
meet,  the  minimum  service  levels 
required  by  this  rule.  There  were  a  few 
respondents  that  are  substantially  below 
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these  minimuait  who  wUl  need  to 
restructure  their  programs.  For  example, 
in  a  program  that  opecataa  two  days  a 
week  with  only  a  few  home  visits 
annually,  it  will  be  necessary  to  decide 
whether  to  convert  to  a  four  at  five-day 
a  week  center-based  program  option,  or 
whether  to  add  the  home  visits  needed 
to  conform  to  the  combination  option 
requirements. 

Section  1306.34(b)  and  (c)  require  that 
grantees  operating  the  combination 
program  option  must  comply  with 
various  relevant  requirements  for 
center-based  and  home-based  program 
options  found  in  §  1306.32  and 
§  1306.33.  These  include  requirements 
regarding  class  sizes  and  ratios  of 
families  to  home  visitors. 

To  assure  that  staff  to  child  ratios  are 
maintained,  a  new  §  1306.20(d)  has  been 
added  that  requires  a  grantee  operating 
the  combination  program  option  to  have 
two  paid  staff  (a  teacher,  a  teacher’s  aide 
or  two  teachers)  and,  vdienever 
possible,  a  vcdunteer  in  its  classes.  It 
also  requires  home  visits  to  be 
conducted  by  staff  quaHfied  to  conduct 
such  visits. 

Section  1306.35  Additicmal  Head  Start 
Program  Option  Variations 

This  section,  §  1306.34  of  the  hGPRM, 
explains  that  achlitional  pn^ram  option 
variation's  may  be  approved  by  the 
Commissioner  of  the  Administration  for 
Children,  Youth  and  Families. 

Comments  on  this  section  dealt  mainly 
with  the  need  to  allow  more  flexibility 
in  the  design  of  pnograms.  The  creation 
of  the  combinatimi  program  opticm 
addresses  this  concern. 

Section  1306.36  Compliance  Waiver 

In  response  to  several  comments 
regarding  difficulties  grantees  could 
have  in  implementing  $  1306.32  through 
§  1306.34  of  subpart  C.  we  have  added 
a  new  section  th^  allows  the 
Commissioner  of  the  Administration  on 
Children,  Youth  and  Families  to  grant  a 
waiver  to  individual  grantees  whm,  on 
the  basis  of  the  supporting  evidence,  he 
or  she  determines  that  the  grantee  made 
a  reasonable  effort  to  comply  but  was 
unable  to  do  so  because  of  Umitations  or 
circumstances  wfthin  a  specific 
community  or  communities  served  by 
the  grantee.  Fm  example,  a  waiver  could 
be  granted  to  a  grantee  for  a  specific 
time-period  udim  the  grantee  is  unable 
to  comply  with  the  requheraent 
contained  in  secticm  §  1306.32(b)  and  (c) 
to  operate  each  dotd>le  sessioB  class  for 
three  and  one-half  hours  becsaiee  of 
difficulties  with  transportatioR  systeaas 
in  one  or  more  of  its  centers.  This 
wavier  could  allow  the  grantee  extra 


time  to  negotiete  alternative 
transportation  arrangements. 

V.  Resource  Implications 

hi  order  to  comply  with  these 
regulations,  some  Head  Start  programs 
vdll  have  to  make  changes  in  dass  size 
and/or  hours  and  days  a!  operation. 
Estimates  of  ffie  cost  of  those  dmagas 
were  made  based  on  a  variety  of 
assumptions. 

On  the  assumptioB  that  no  children 
will  be  dropped  from  a  program, 
estimates  have  hem  ma^  of  the  number 
(rf  additional  classes  that  would  be 
needed  to  serve  those  children  whose 
classes  miist  be  reduced  in  size. 
Estimates  were  also  made  of  the 
additional  resources  needed  to  incraaM 
days  and  hours  of  service.  An 
alternative  assumption  is  that 
enrollment  levels  will  be  reduced  where 
class  size  is  too  large  and  there  are  no 
classes  with  smaller  numbers  of 
children  that  can  absorb  more 
participants. 

In  reality,  the  promulgation  of  this 
rule  will  probably  result  in  an  increase 
in  total  cfosses  fm  some  grantees  and  a 
decrease  in  the  number  ^  children 
served  by  other  grantees.  It  should  be 
noted  th^  in  no  instance  would 
currently  enrolled  children  be  dropped 
from  the  program.  If  necessary, 
decreases  in  enrollment  would  take 
place  at  the  beginning  of  a  new  program 
year  and  would  be  accomplished  by 
enrolling  fewer  children. 

Some  grantees  will  have  to  decide 
whether  or  not  to  change  ffie  program 
options  they  se  presently  operating. 
Primarily,  these  are  ^antees  that 
operate  center-based  program  options 
which  are  now  split  sessions  (two  and 
three  days  of  classroom  operations  each 
we^)  or  variations  in  center  attendance. 

We  estimate  that  tha  changes 
proposed  in  the  final  rule  will  cost  less 
than  $9  million,  or  less  than  one  half  of 
one  percent  of  current  spending.  These 
funds  are  needed  primarily  to  r^uce 
class  size  and  to  increase  the  amount  of 
contact  between  tha  program  and  the 
child  and  family.  Grantees  needing 
funding  increases  to  implement  the 
requirements  of  this  rule  wiH  be  given 
the  opportimity  to  request  these  hinds 
from  the  re^KHisible  Regional  Office. 

AU  reasonable  requests  will  be  itoided, 
using  a  pration  of  the  apprcaeimately 
$46  million  in  quality  improvement 
funds  from  the  propoeed  FY 1963 
funding  increase  for  the  Head  Start 
program. 


VI.  ledarignatfon  Table 


Section  otSwSnal 
mi* 

SupaiaadaS  mla^lMqt  or 
tdanMIcallon  at  naw  taquira- 
manl 

1306.20 - 

Head  Start  Manual  ol  PoWaa 
and  Inalructlowa.  610a>-t, 
(1967);  part  B.  sacUon  3(q). 

1306.21  _ 

1306J2 _ 

Head  Start  Manual  ot  PoSelaa 
and  inamicttona,  6104-1. 
(1967);  pa>1B,MCtlan30). 

1306.23 _ 

Progiam  Opdone  tor 

Heart  St^  45  CFR  part 
1304,  appendta  A,  aacSon 
A.7, 

1306.30(S)  _ 

Pregram  Opilona  tor  Prelect 
Head  Start,  45  CPR  part 
1304,  appendix  A.  sacOon 

A.4. 

I30ej0(b)  and  fc)  - 

1306.30<d) _ 

Pfogiani  Opttone  tor  Proiact 
Head  Start,  45  CPR  part 
1304,  appendix  A.  taction 

A. 

1306.31  _ 

'  Program  Qpttona  tor  Pra|aet 
Hoad  St^  45  CPR  part 
1304,  appendix  A.  taction 
A.2..  3.  and  9: 

1306.32(a)  . . 

Enroilmant  and  Attendance 
Policiaa  In  Head  Stan.  S- 
30-31>-t;  tacSon  S-30- 
317-1-30,  OeNnitton  #9; 
taction  S-30-317-1-40,  A 
2c(2).  a(1  and  2). 
tttar  ^tectuirB^nt^rt. 

1306.32(b) _ 

Program  OpIiOM  tor  Pro|act 
Head  Start.  45  CPR  part 
1304,  appendix  A.  taction 
B.1.  and  2. 

Clartfteatlon  of  Program 
tiont  Policy.  TN  72.12.  M- 
30-336-2. 

New  RaquIramanL 

1306  32(c) _ 

Program  Opttont  tor  Project 
Head  St^  45  CPR  part 
1304,  appandbi  A,  aaetton 
B.3. 

New  Requtramant 

1306.32(d)  _ 

Uaa  ot  Haad  Start  Furxta  to 
Piovida  Pul  Day  Sarvtoaa, 
TN  72.6,  N-aO-336-1. 

Langrti  of  Pui  Tear  Part  Day 
Programs  Utilizing  toe 
Standard  Haad  Start  Model. 
TN  72.9,  M-30-335-1. 

ClaiMcalon  of  PtiS  Day  Sarv- 
teas  Policy.  TN  72.13,  N- 
30-334-2 

1306.33(a).  (b)  and 

Program  Opttont  tor  Project 

(c). 

Haad  Start,  45  CPR  pert 
1304,  appendix  A.  aactton 
BM. 

New  RaquItamanL 

1306.34  _ 

New  Sectloa 

1306.35 . . . 

Program  Opttora  tor  Project 
Haad  Start,  45  CPR  part 
1304,. appendix  A.  tseOon 
B.5. 

Locally  Oatignad  Option  R*> 
vtow  Procaat,  TN  72.11.  N- 
30-21 1»-1. 

VII.  Impact  Analysia 

Executive  Order  12291 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  major  rules,  which  are  definea  in  the 
Ordw  as  any  rule  that  has  an  annual 
effect  on  the  national  economy  of  $100 
million  or  more,  or  certain  other 
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specified  effects.  The  Depeurtment  has 
determined  that  this  rule  is  not  a  major 
rule  within  the  Executive  Order  because 
it  will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  nor 
result  in  a  major  increase  in  costs  or 
prices  for  consumers,  any  industries, 
any  governmental  agencies,  or  any 
geographic  region;  and,  they  will  not 
have  an  adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  import  markets. 

This  final  rule  consolidates  and 
clarifies  existing  regulations  and 
policies  regarding  Head  Start  staffing 
patterns  and  options.  It  establishes  new 
staffing  requirements,  hours  and  days  of 
program  operation,  class  size  and  home 
visitor  caseload.  Also,  it  allows 
programs  to  operate  a  combination 
program  option  that  combines  features 
of  the  center-based  and  home-based 
proraams. 

Inis  rule  will  ensure  that  Head  Start 
programs  maintain  levels  of  service 
quality  that  will  continue  to  promote 
lasting  benefits  to  children  fimm  low- 
income  families.  The  staffing 
requirements  will  ensure  that  Head  Start 
children  are  being  served  by  adequate 
numbers  of  trained  and  well  supervised 
staff. 

Based  on  Head  Start  program  and  cost 
data,  estimates  were  made  of  the 
number  of  programs  affected  by  this 
final  rule  and  the  additional  resources 
needed  to  implement  the  requirements. 
Our  estimate  of  resource  needs  is  based 
on  the  assumption  that  there  will  be  no 
reduction  in  ffie  number  of  children 
receiving  services.  Even  though  there 
will  be  some  grantees  that  will  need  to 
reduce  the  size  of  some  of  their  classes, 
the  funding  increases  received  in  fiscal 
year  1992  will  more  than  make  up  the 
difference  by  adding  substantially  to  the 
total  number  of  children  receiving 
services. 

We  estimate  that  the  changes  in  the 
final  rule  will  cost  approximately  $8.2 
million,  an  amount  equal  to  less  than 
four-tenths  of  one  percent  of  the  overall 
spending  level  appropriated  for  the 
Head  Start  program.  The  changes  in  the 
final  rule  will  be  implemented  over  a 
two  year  period.  Thus,  the  Department 
concluded  that  this  rule  is  not  a  major 
rule  wiihin  the  meaning  of  the 
Executive  Order  because  it  does  not 
meet  the  threshold  criteria. 

Regulatory  Flexibility  Act  of  1980 

Consistent  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  ch.6), 
ACYF  endeavors  to  anticipate  and 
reduce  the  impact  of  rules  and 


pap>erwork  requirements  on  smell 
businesses.  For  each  rule  with  a 
“significant  economic  impact  on  a 
substantial  number  of  small  entities,” 
ACYF  prepares  an  analysis  describing 
the  rule’s  impact  on  small  entities. 

Small  entities  are  defined  in  the  Act  to 
include  small  businesses,  small  non¬ 
profit  organizations,  and  small  entities. 
While  these  regulations  would  affect 
small  entities,  these  requirements  are 
not  substantial  and  most  Head  Start 
grantees  already  meet  all  or  some  of  the 
proposals. 

As  stated  in  the  NPRM,  we  expect  that 
less  than  25  percent  of  the  grantees  will 
have  to  make  changes  in  class  size  and 
less  than  20  percent  of  the  grantees  will 
have  to  make  changes  in  the  amoimt  of 
contact  with  children  and  families.  No 
comments  were  received  which  changed 
this  view.  For  these  reasons,  the 
Secretary  certifies  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1980,  Public  Law  96-511,  all 
Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
for  review  and  approval  any  reporting  or 
recordkeeping  requirement  inherent  in  a 
proposed  or  final  rule.  This  final  rule 
does  not  contain  information  collection 
requirements  or  increase  Federal 
paperwork  biirden  on  the  public  or 
private  sector. 

List  of  Subjects 
45  CFR  Part  1304 

Dental  health.  Education  of  the 
Disadvantaged,  Health  care.  Mental 
Health  Program,  Nutrition,  Parent 
involvement.  Social  programs. 

45  CFR  Part  1306 

Child  development.  Education,  Grant 
Programs/Social  Programs, 
Handicapped,  Head  Start,  Pre-school 
education. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.600,  Project  Head  Start) 

Dated:  May  20, 1992. 

)o  Anne  B.  Barnhart, 

Assistant  Secretary  for  Children  and  Families. 

Approved:  August  4, 1992. 

Louis  W.  Sullivan, 

Secretary. 

For  the  reasons  set  forth  in  the  preamble, 
subchapter  B,  Chapter  Xlll,  of  title  45  of  the 
Code  of  Federal  Regulations  is  amended  as 
follows: 

l.The  authority  citation  for  part  1304 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9831  et  seq. 


PART  1304-{AMENDED] 

Appendix  A — [Removed] 

2.  Appendix  A  of  part  1304  is 
removed  and  reserved. 

3.  Part  1306  is  added  to  read  as 
follows: 

PART  1306-HEAD  START  STAFFING 
REQUIREMENTS  AND  PROGRAM 
OPTIONS 

Subpart  A — General 

Sec. 

1306.1  Purpose  and  scope. 

1306.2  Eff^tive  dates. 

1306.3  Definitions. 

Subpart  B — Head  Start  Program  Staffing 
Requirements. 

1306.20  Program  staffing  patterns. 

1306.21  Staff  qualification  requirements. 

1306.22  Volunteers. 

1306.23  Training. 

Subpart  C — Head  Start  Program  Options 

1306.30  Provision  of  comprehensive  child 
development  services. 

1306.31  Choosing  a  Head  Start  program 
option. 

1306.32  Center-based  program  option. 

1306.33  Home-based  program  option. 

1306.34  Combination  program  option. 

1306.35  Additional  Head  Start  program 
option  variations. 

1306.36  Compliance  waiver. 

Authority:  42  U.S.C.  9831  et  seq. 

Subpart  A — General 

9 1306.1  Purpose  and  scope. 

This  part  sets  forth  requirements  for 
Head  Start  program  staffing  and 
program  options  that  all  Head  Start 
grantees,  with  the  exception  of  the 
Parent  Llhild  Center  programs,  are 
required  to  meet.  These  requirements, 
including  those  pertaining  to  staffing 
patterns,  the  choice  of  the  program 
options  to  be  implemented  and  the 
acceptable  ranges  in  the  implementation 
of  those  options,  have  been  developed 
to  help  maintain  and  improve  the 
quality  of  Head  Start  and  to  help 
promote  lasting  benefits  to  the  children 
and  families  being  served. 

f  1306.2  Effective  dates. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section.  Head  Start  grantees 
funded  or  refunded  after  June  7, 1993, 
must  comply  with  these  requirements 
by  such  times  in  their  grant  cycles  as 
new  groups  of  children  begin  receiving 
services.  This  does  not  preclude 
grantees  fi'om  voluntarily  coming  into 
compliance  with  these  regulations  prior 
to  the  effective  date. 

(b)  With  respect  to  the  requirements 
of  §  1306.32(b)(2),  g^tees  that  are* 
currently  operating  classes  in  double 
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session  center-based  options  for  less 
than  three  and  a  half  hours  per  day,  but 
for  at  least  three  hours  per  day.  may 
continue  to  do  so  until  September  1, 
1995.  at  which  time  they  must  comply 
with  the  three  and  one-half  hour 
minimum  class  time  requirement. 

S  1306.3  Definitiene. 

(a)  Center-based  program  option 
means  Head  Start  services  provided  to 
children  primarily  in  classroom  settings. 

(b)  Combination  program  option 
means  Head  Start  services  provided  to 
children  in  both  a  center  setting  and 
through  intensive  woric  with  the  child’s 
parents  and  family  at  home. 

(c)  Days  of  operation  means  the 
planned  days  during  which  children 
will  be  receiving  direct  Head  Start 
component  services  in  a  classroom,  on 
a  field  trip  or  on  trips  for  health-related 
activities,  in  group  socialization  or 
when  parents  are  receiving  a  home  visit. 

(d)  Double  session  variation  means  a 
variation  of  the  center-based  program 
option  that  operates  with  one  teacher 
who  works  with  one  group  of  children 
in  a  morning  session  and  a  different 
group  of  children  in  an  afternoon 
session. 

(e)  Full-day  variation  means  a 
variation  of  the  center-based  program 
option  in  which  program  operations 
continue  for  longer  than  six  hours  per 
day. 

(0  Group  socialization  activities 
means  the  sessions  in  which  children 
and  parents  enrolled  in  the  home-based 
or  combination  program  option  interact 
with  other  home-b^d  or  combination 
children  and  parents  in  a  Head  Start 
classroom,  community  facility,  home,  or 
on  a  field  trip. 

(g)  Head  Start  class  means  a  gi  oup  of 
children  supervised  and  taught  by  two 
paid  staR^  members  (a  teacher  and  a 
teacher  aide  or  two  teachers)  and,  where 
possible,  a  volunteer. 

(h)  Head  Start  parent  means  a  Head 
Start  child's  mother  or  father,  other 
family  member  who  is  a  primary 
caregiver,  foster  parent,  guardian  or  the 
person  with  whom  the  child  has  been 
placed  for  purposes  of  adoption  pending 
a  hnal  adoption  decree. 

(i)  Head  Start  program  is  one  operated 
by  a  Head  Start  grantee  or  delegate 
agency. 

())  Home-based  program  option  meai;s 
Head  Start  services  provided  to 
children,  puimarily  in  the  child’s  home, 
through  intensive  work  with  the  child’s 
parents  and  family  as  the  inimary  factor 
in  the  growth  and  development  of  the 
child. 

(k)  Home  visits  means  the  visits  made 
to  a  child’s  home  by  the  class  teacher  in 
a  center-based  program  option,  or  home 


visitors  in  a  home-based  program 
option,  for  the  purpose  of  assisting 
parents  in  fostming  the  growth  and 
development  of  their  child. 

(l)  Hours  of  operation  means  the 
planned  hours  per  day  during  which 
children  and  families  will  be  receiving 
direct  Head  Start  component  services  in 
a  classroom,  on  a  held  trip,  while 
receiving  medical  or  dental  services,  or 
during  a  home  visit  or  group 
socialization  activity.  Hours  of 
operation  do  not  include  travel  time  to 
and  from  the  center  at  the  beginning  and 
end  of  a  session. 

(m)  Parent-teacher  conference  means 
the  meeting  held  at  the  Head  Start 
center  between  the  child's  teacher  and 
the  child’s  parents  during  which  the 
child’s  progress  and  accomplishments 
are  discussed. 

Subpart  B — Head  Start  Program 
Staffing  Requirements 

S  1306.20  Program  atofting  patterns. 

(a)  Grantees  must  provide  adequate 
supervision  of  their  staff. 

(b)  Grantees  operating  center-based 
program  options  must  employ  two  paid 
stah  persons  (a  teacher  ai^  a  teacher 
aide  or  two  teachers)  for  each  class. 
Whenever  possible,  there  should  be  a 
third  person  in  the  classroom  who  is  a 
volunteer. 

(c)  Grantees  operating  home-based 
program  options  must  employ  home 
visitors  responsible  for  home  visits  and 
group  socialization  activities. 

(d)  Grantees  operating  a  combination 
program  option  must  employ,  for  their 
classroom  operations,  two  paid  sta^ 
persons,  a  teacher  and  a  teacher  aide  or 
two  teachers,  for  each  class.  Whenever 
possible,  there  should  be  •  third  person 
in  the  classroom  who  is  a  volunteer. 
They  must  employ  stafl'  for  home  visits 
who  meet  the  qualiRcations  the  grantee 
requires  for  home  visitors. 

(e)  Classroom  staff  and  home  visitors 
mu.st  be  able  to  communicate  with  the 
families  they  serve  either  directly  or 
through  a  translator.  They  should  also 
be  familiar  with  the  ethnic  background 
of  these  families. 

§  1 306.21  Staff  qualification  requiramanta. 

Head  Start  programs  must  comply 
with  section  648  of  the  Head  Start  Act 
and  any  subsequent  amendments, 
regarding  the  qualifications  of  classroom 
teachers. 

f  1306.22  Volunteers. 

(a)  Head  Start  programs  must  use 
volunteers  to  the  fullest  extent  possible. 
Head  Start  grantees  must  develop  and 
implement  a  system  to  actively  recruit, 
train  and  utilize  volunteers  in  the 
program. 


(b)  Special  efforts  must  be  made  to 
have  volunteer  participation,  especially 
parents,  in  the  classroom  and  during 
group  socialization  activities. 

11306.23  Training. 

(a)  Head  Start  grantees  must  provide 
pre-service  training  and  in-service 
training  opportunities  to  program  staff 
and  volunteers  to  assist  them  in 
acquiring  or  increasing  the  knowledge 
and  skills  they  need  to  fulfill  their  job 
responsibilities.  This  training  must  be 
directed  toward  improving  the  ability  of 
staff  and  volunteers  to  deliver  services 
required  by  Head  Start  regulations  and 
policies. 

(b)  Head  Start  grantees  must  provide 
staff  with  information  and  training 
about  the  underlying  philosophy  and 
goals  of  Head  Start  and  the  program 
options  being  implemented. 

Subpart  C — Head  Start  Program 
Options 

§1306.30  Provteione  of  comprehensive 
child  development  servieee. 

(a)  All  Head  Start  grantees  must 
provide  comprehensive  child 
development  services,  as  defined  in  the 
Head  Start  Performance  Standards. 

(b)  Ail  Head  Start  grantees  must 
provide  classroom  or  group 
socialization  activities  for  the  child  as 
well  as  home  visits  to  the  p>arents.  The 
ma)or  purpose  of  the  classroom  or 
socialization  activities  is  to  help  meet 
the  child’s  development  needs  and  to 
foster  the  child’s  social  competence. 

The  major  purpose  of  the  home  visits  is 
to  enhance  the  parental  role  in  the 
growth  and  development  of  the  child. 

(c)  The  facilities  used  by  Head  Start 
grantees  for  regularly  sch^uled  center- 
based  and  combination  program  option 
classroom  activities  or  home-based 
socialization  activities  must  comply 
with  State  and  local  rerpiirements 
concerning  licensing.  In  cases  where 
these  licensing  standards  are  less 
comprehensive  or  less  stringent  than 
Head  Start  regulations,  or  where  no 
State  or  local  licensing  standards  are 
applicable,  grantees  are,  at  a  minimum, 
required  to  assure  that  their  facilities  are 
in  compliaiK:e  with  Head  Start 
Performance  Standards  related  to  health 
and  safety  found'in  45  CFR  1304.2-3. 

(d)  All  grantees  must  identify,  seoire 
and  use  community  resources  in  the 
provision  of  services  to  Head  Start 
children  and  their  families  prior  to 
using  Head  Start  funds  for  these 
services. 

§1306.31  Choosing  e  Head  Start  program 
option. 

(a)  Grantees  may  choose  to  implement 
one  or  mme  than  mie  of  three  progrun 
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options:  a  center-based  option,  a  home- 
based  program  option  or  a  combination 
program  option. 

(b)  The  program  option  chosen  must 
meet  the  needs  of  the  children  and 
families  as  indicated  by  the  community 
needs  assessment  conducted  by  the 
grantee.  - 

(c)  When  assigning  children  to  a 
particular  program  option.  Head  Start 
grantees  that  operate  more  than  one 
program  option  must  consider  such 
factors  as  the  child’s  age,  developmental 
level,  disabilities,  health  or  learning 
problems,  previous  preschool 
experiences  and  family  situation. 
Grantees  must  also  consider  parents’ 
concerns  and  wishes  prior  to  making 
final  assignments. 

§  1 306.32  Center-based  program  option. 

(а)  Class  size.  (1)  Head  Start  classes 
must  be  staffed  by  a  teacher  and  an  aide 
or  two  teachers  and,  whenever  possible, 
a  volunteer. 

(2)  Grantees  must  determine  their 
class  size  based  on  the  predominant  age 
of  the  children  who  will  participate  in 
the  class  and  whether  or  not  a  center- 
based  double  session  variation  is  being 
implemented. 

(3)  For  classes  serving  predominantly 
four  or  five-year-old  children,  the 
average  class  size  of  that  group  of 
classes  must  be  between  17  and  20 
children,  with  no  more  than  20  children 
enrolled  in  any  one  class. 

(4)  When  double  session  classes  serve 
predominantly  four  or  five-year-old- 
children,  the  average  class  size  of  that 
group  of  classes  must  be  between  15  and 
17  children.  A  double  session  class  for 
four  or  five-year  old  children  may  have 
no  more  than  17  children  enrolled.  (See 
paragraph  (c)  of  this  section  for  other 
requirements  regarding  the  double 
session  variation.) 

(5)  For  classes  serving  predominantly 
three-year-old  children,  the  average 
class  size  of  that  group  of  classes  must 
be  between  15  and  17  children,  with  no 
more  than  17  children  enrolled  in  any 
one  class. 

(б)  When  double  session  classes  serve 
predominantly  three-year-old  children, 
the  average  class  size  of  that  group  of 
classes  must  be  between  13  and  15 
children.  A  double  session  class  for 
three-year-old  children  may  have  no 
more  than  15  children  enrolled.  (See 
paragraph  (c)  of  this  section  for  other 
requirements  regarding  the  double 
session  variation.) 

(7)  It  is  recommended  that  at  least  13 
children  be  enrolled  in  each  center- 
based  option  class  where  feasible. 

(8)  A  class  is  considered  to  serve 
predominantly  four-  or  five-year-old 
children  if  more  than  half  of  the 


children  in  the  class  will  be  four  or  five 
years  old  by  whatever  date  is  used  by 
the  State  or  local  jurisdiction  in  which 
the  Head  Start  program  is  located  to 
determine  eligibility  for  public  school. 

(9)  A  class  is  considered  to  serve 
predominantly  three-year-old  children  if 
more  than  half  of  the  children  in  the 
class  will  be  three  years  old  by  whatever 
date  is  used  by  the  State  or  local 
jurisdiction  in  which  Head  Start  is 
located  to  determine  eligibility  for 
public  school. 

(10)  Head  Start  grantees  must 
determine  the  predominant  age  of 
children  in  the  class  at  the  start  of  the 
year.  There  is  no  need  to  change  that 
determination  during  the  year. 

(11)  In  some  cases.  State  or  local 
licensing  requirements  may  be  more 
stringent  than  these  class  requirements, 
preventing  the  required  minimum 
numbers  of  children  firom  being  enrolled 
in  the  facility  used  by  Head  Start.  Where 
this  is  the  case.  Head  Start  grantees 
must  try  to  find  alternative  facilities  that 
satisfy  licensing  requirements  for  the 
numbers  of  children  cited  above.  If  no 
alternative  facilities  are  available,  the 
responsible  HHS  official  has  the 
discretion  to  approve  enrollment  of 
fewer  children  than  required  above. 

(12)  The  chart  below  may  be  used  for 
easy  reference: 


Predominant  age  of  chil¬ 
dren  In  the  class 


Funded  class  size  [Fund¬ 
ed  enrollment] 


4  and  5  year  olds 


4  and  5  year  olds  in  dou¬ 
ble  session  classes. 


3  year  olds 


3  year  olds  in  double 
session  classes. 


Program  average  of  17- 
20  children  enrolled 
per  class  In  these 
classes.  No  more  than 
20  children  enrolled  In 
any  class. 

Program  average  of  15- 
I  17  children  enrolled 
per  class  in  these 
classes.  No  more  than 
17  children  enrolled  In 
any  class. 

Program  average  of  15- 
17  children  enrolled 
per  class  In  these 
classes.  No  more  than 
17  children  enrolled  In 
any  class. 

Program  average  of  13- 
15  children  enrolled, 
per  class  in  these 
classes.  No  more  than 
I  15  children  enrolled  in 
any  class. 


(b)  Center-based  program  option 
requirements.  (1)  Classes  must  operate 
for  four  or  five  days  per  week  or  some 
combination  of  four  and  five  days  per 
week. 

(2)  Classes  must  operate  for  a 
minimum  of  three  and  one-half  to  a 
maximum  of  six  hours  per  day  with  four 
hours  being  optimal. 

(3)  The  annual  number  of  required 
days  of  planned  class  operations  (days 


when  children  are  scheduled  to  attend) 
is  determined  by  the  number  of  days  per 
week  each  program  operates.  Programs 
that  operate  for  four  days  per  week  must 
provide  at  least  128  days  per  year  of 
planned  class  operations.  Programs  that 
operate  for  five  days  per  week  must 
provide  at  least  160  days  per  year  of 
planned  class  operations.  Grantees 
implementing  a  combination  of  four  and 
five  days  per  week  must  plan  to  operate 
between  128  and  160  days  per  year.  The 
minimum  number  of  planned  days  of 
service  per  year  can  be  determined  by 
computing  the  relative  number  of  four 
and  five  day  weeks  that  the  program  is 
in  operation.  All  center-based  program 
options  must  provide  a  minimum  of  32 
weeks  of  scheduled  days  of  class 
operations  over  an  eight  or  nine  month 
period.  Every  effort  should  be  made  to 
schedule  makeup  classes  using  existing 
resources  if  planned  class  days  fall 
below  the  number  required  per  year. 

(4)  Programs  must  make  a  reasonable 
estimate  of  the  number  of  days  during 

a  year  that  classes  may  be  closed  due  to 
problems  such  as  inclement  weather  or 
illness,  based  on  their  experience  in 
previous  years.  Grantees  must  make 
provisions  in  their  budgets  and  program 
plans  to  operate  makeup  classes  and 
provide  these  classes,  when  needed,  to 
prevent  the  number  of  days  of  service 
available  to  the  children  from  falling 
below  128  days  per  year. 

(5)  Each  individual  child  is  not 
required  to  receive  the  minimum  days 
of  service,  although  this  is  to  be 
encouraged  in  accordance  with  Head 
Start  policies  regarding  attendance.  The 
minimum  number  of  days  also  does  not 
apply  to  children  with  disabilities 
whose  individualized  education  plan 
may  require  fewer  planned  days  of 
service  in  the  Head  Start  program. 

(6)  Head  Start  grantees  operating 
migrant  programs  are  not  subject  to  the 
requirement  for  a  minimum  number  of 
planned  days,  but  must  make  every 
effort  to  provide  as  many  days  of  service 
as  possible  to  each  migrant  child  and 
family. 

(7)  Staff  must  be  employed  for 
sufficient  time  to  allow  them  to 
participate  in  pre-service  training,  to 
plan  and  set  up  the  program  at  the  start 
of  the  year,  to  close  the  program  at  the 
end  of  the  year,  to  conduct  home  visits, 
to  conduct  health  examinations, 
screening  and  immunization  activities, 
to  maintain  records,  and  to  keep  service 
component  plans  and  activities  current 
and  relevant.  These  activities  should 
take  place  outside  of  the  time  scheduled 
for  classes  in  center-based  programs  or 
home  visits  in  home-based  programs. 

(8)  Head  Start  grantees  must  develop 
and  implement  a  system  that  actively 
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encourages  parents  to  participate  in  two 
home  visits  annually  for  each  child 
enrolled  in  a  center-based  program 
option.  These  visits  must  be  initiated 
and  carried  out  by  the  child's  teacher. 

The  child  may  not  be  dropped  from  the 
program  if  the  parents  will  not 
participate  in  the  visits. 

(9)  Head  Start  grantees  operating 
migrant  programs  are  required  to  plan 
for  a  minimum  of  two  parent-teacner 
conferences  for  each  child  during  the 
time  they  serve  that  child.  Should  time 
and  circumstance  allow,  migrant 
programs  must  make  every  effort  to 
conduct  home  visits. 

(c)  Double  session  variation.  (1)  A 
center-based  option  with  a  double 
session  variation  employs  a  single 
teacher  to  work  Mrith  one  group  of 
children  in  the  morning  and  a  different 
group  of  children  in  the  afternoon. 
Because  of  the  larger  number  of  children 
and  families  to  whom  the  teacher  must 
provide  services,  double  session 
program  options  must  comply  with  the 
requirements  regarding  class  size 
explained  in  paragraph  (a)  of  this 
section  and  with  all  other  center-based 
requirements  in  paragraph  (b)  of  this 
section  with  the  exceptions  and 
additions  noted  in  paragraphs  (c)  (2) 
and  (3)  of  this  section. 

(2)  ^ch  program  must  operate  classes 
for  four  days  per  week. 

(3)  Each  double  session  classroom 
staff  member  must  he  provided  adequate 
break  time  during  the  course  of  the  day. 
In  addition,  teachers,  aides  and 
volunteers  must  have  appropriate  time 
to  prepare  for  each  session  together,  to 
set  up  the  classroom  environment  and 
to  give  individual  attention  to  children 
entering  and  leaving  the  center. 

(d)  Full  day  variation.  (1)  A  Head 
Start  grantee  implementing  a  center- 
based  program  option  may  operate  a  full 
day  variation  and  provide  more  than  six 
hours  of  class  operations  per  day  using 
Head  Start  funds.  These  programs  must 
comply  with  all  the  requirements 
regarding  the  center-based  program 
option  foimd  in  paragraphs  (a)  and  (b) 
of  this  section  with  the  exception  of 
paragraph  (b)(2)  regarding  the  hours  of 
service  per  day. 

(2)  Programs  are  encouraged  to  meet 
the  needs  of  Head  Start  families  for  full 
day  services  by  seciiring  funds  from 
other  agencies.  Before  implementing  a 
full  day  variation  of  a  center-based 
option,  a  Head  Start  grantee  should 
demonstrate  that  alternative  enrollment 
opportimities  or  funding  from  non-Head 
Start  sources  are  not  available  for  Head 
Start  families  needing  full-day  child 
care  services. 

(3)  Head  Start  grantees  may  provide 
full  day  services  only  to  those  children 


and  families  with  special  needs  that 
justify  full  day  services  or  to  those 
children  whose  parents  are  employed  or 
in  job  training  with  no  caregiver  present 
in  the  home.  The  records  of  each  child 
receiving  services  for  more  than  six 
hours  per  day  must  show  how  each 
child  meets  ^e  criteria  stated  above. 

(e)  Non-Head  Start  services.  Grantees 
may  charge  for  services  which  are 
provided  outside  the  hours  of  the  Head 
Start  program. 

{1306.33  Homa-basad  program  option. 

(a)  Grantees  implementing  a  home- 
based  program  option  must: 

(1)  I^vide  one  home  visit  per  week 
per  family  (a  minimum  of  32  home 
visits  per  year)  lasting  for  a  minimiun  of 
1  and  Vz  hours  each. 

(2)  Provide,  at  a  minimtun,  two  group 
socialization  activities  per  month  for 
each  child  (a  minimum  of  16  group 
socialization  activities  each  year). 

(3)  Make  up  planned  home  visits  or 
scheduled  group  socialization  activities 
that  were  canceled  by  the  grantee  or  by 
program  staff  when  this  is  necessary  to 
meet  the  minimums  stated  above. 
Medical  or  social  service  appointments 
may  not  replace  home  visits  or 
scheduled  group  socialization  activities. 

(4)  Allow  staff  sufficient  employed 
time  to  participate  in  pre-service 
training,  to  plan  and  set  up  the  program 
at  the  start  of  the  year,  to  close  ffie 
program  at  the  end  of  the  year,  to 
maintain  records,  and  to  keep 
component  and  activities  plans  current 
and  relevant.  These  activities  should 
take  place  when  no  home  visits  or  group 
socialization  activities  are  planned. 

(5)  Maintain  an  average  caseload  of  10 
to  12  families  per  home  visitor  with  a 
maximum  of  12  families  for  any 
individual  home  visitor. 

(b)  Home  visits  must  be  conducted  by 
trained  home  visitors  with  the  content 
of  the  visit  jointly  planned  by  the  home 
visitor  and  the  parents.  Home  visitors 
must  conduct  the  home  visit  with  the 
participation  of  parents.  Home  visits 
may  not  be  conducted  by  the  home 
visitor  with  only  babysitters  or  other 
temporary  caregivers  in  attendance. 

(1)  The  purpose  of  the  home  visit  is 
to  help  parents  improve  their  parenting 
skills  and  to  assist  them  in  the  use  of  the 
home  as  the  child’s  primary  learning 
environment.  The  home  visitor  must 
work  with  parents  to  help  them  provide 
learning  opportunities  that  enhance 
their  child’s  growth  and  development. 

(2)  Home  visits  must,  over  the  course 
of  a  month,  contain  elements  of  all  Head 
Start  program  components.  The  home 
visitor  is  the  person  responsible  for 
introducing,  arranging  and/or  providing 
Head  Start  services. 


(c)  Group  socialization  activities  must 
be  focused  on  both  the  children  and 
parents.  They  may  not  be  conducted  by 
the  home  visitor  with  babysitters  or 
other  temporary  caregivers. 

(1)  The  purpose  of  these  socialization 
activities  for  the  children  is  to 
emphasize  peer  group  interaction 
through  age  appropriate  activities  in  a 
Head  Start  classroom,  community 
facility,  home,  or  on  a  field  trip.  The 
children  are  to  be  supervised  by  the 
home  visitor  with  parents  observing  at 
times  and  actively  participating  at  other 
times. 

(2)  These  activities  must  be  designed 
so  that  parents  are  expected  to 
accompany  their  children  to  the  group 
socialization  activities  at  least  twice 
each  month  to  observe,  to  participate  as 
volunteers  or  to  engage  in  activities 
desimed  specifically  for  the  parents. 

(3)  Grantees  must  follow  the  nutrition 
requirements  specified  in  45  CFR 
1304.3-10(b)(l)  and  provide  appropriate 
snacks  and  meals  to  the  children  during 
group  sociaUzation  activities. 

1 1306.34  Combination  program  option. 

(a)  Combination  program  option 
requirements:  (1)  Grantees 
implementing  a  combination  program 
option  must  provide  class  sessions  and 
home  visits  that  result  in  an  amount  of 
contact  with  children  and  families  that 
is,  at  a  minimum,  equivalent  to  the 
services  provided  through  the  center- 
based  program  option  or  the  home- 
based  program  option. 

(2)  Acceptable  combinations  of 
minimum  number  of  class  sessions  and 
corresponding  number  of  home  visits 
are  shoMm  below.  Combination 
programs  must  provide  these  services 
over  a  period  of  8  to  12  months. 


Number  of  dass  sessions 

Number  of 
home  visits 

96 . . . 

8 

09-afi  . 

9 

ftS-OI  . 

10 

84-67  . . 

11 

80-83  . . . 

12 

7R-7a . . 

13 

79_7K  . 

14 

IW-71 

15 

R4-A7  . 

16 

. 

17 

fM-aa  . 

18 

KP-KK  . 

19 

48-61  . . . . 

20 

44-47  . . . 

21 

40-43  . . . . 

22 

36-39  _ _ _ 

23 

24 

,,  .  .  ,, . 

(3)  The  following  are  examples  of 
various  configurations  that  are  possible 
for  a  program  that  operates  for  32  weeks: 

•  A  program  operating  classes  three  days 
a  week  and  providing  one  home  visit  a 
month  (96  classes  and  8  home  visits  a  year); 
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•  A  {Kogram  operating  classes  two  days  a 
week  and  providing  two  home  visits  a  month 
(64  classes  and  16  home  visits  a  year); 

•  A  program  (^Mrating  classes  one  day  a 
week  and  providing  three  home  visits  a 
month  (32  classes  and  24  home  visits  a  year). 

(4)  Grantees  operating  the 
combination  program  cmtion  must  make 
a  reasonable  estimate  of  the  number  of 
days  during  a  year  that  centers  may  be 
closed  due  to  problems  such  as 
inclement  weather  or  illness,  based  on 
their  e;q)erience  in  previous  years. 
Grantees  must  make  provisions  in  their 
budgets  and  program  plans  to  operate 
make-up  claves  up  to  the  estimated 
number,  and  provide  these  classes, 
when  necessary,  to  prevent  the  number 
of  days  of  clas^  from  falling  below  the 
number  required  by  paragraph  (al(2)  of 
this  section.  Grantees  must  mal^  up 
planned  home  visits  that  were  canceled 
by  the  program  or  by  the  program  staff 
if  this  is  necessary  to  meet  tlm 
minimums  requir^  by  paragraph  (a)(2) 
of  this  section.  Medical  or  social  service 
appointments  may  not  replace  home 
visits. 

(b)  Requirements  for  class  sessions: 

(1)  Grantees  implementing  the 
combination  program  option  must 


comply  vrith  the  class  size  requiremeote 
contained  in  $  1306.32(a}. 

(2)  The  provisions  of  the  following 
sections  tqiply  to  grantees  op^ting  the 
combination  program  option: 

§  1306.32(b)  (2),  (S),  (6).  (7)  and  (9). 

(3)  If  a  grantee  operates  a  dmfole 
session  or  a  foil  day  vari^on.  it  m\ist 
meet  the  provisions  concerning  double- 
sessions  contained  in  $  1306.3^c)(l) 
and  (3)  and  the  provisions  for  the 
center-based  program  option’s  foil  day 
variation  found  in  §  1306.32(d). 

(c)  Requirements  for  home  visits:  (1) 
Home  visits  must  last  for  a  minimum  of 
1  and  Vz  hours  each. 

(2)  The  provisions  of  the  following 
section,  concerning  the  home-based 
program  option,  must  be  adhered  to  by 
grantees  implementing  the  combination 
program  option:  §  1306.33(a)  (4)  and  (5); 
and  §  1306.33(b). 

§1306.35  MdMoniri  Head  Start  program 
option  variationa. 

In  addition  to  the  center-based,  home- 
based  and  combination  program  options 
defined  above,  the  Commissioner  of  the 
Administration  on  Qiildren,  Youth  and 
Families  retains  the  right  to  fund 
alternative  program  variations  to  meet 
the  unique  needs  of  communities  or  to 


demonstrate  or  test  ekernative 
approaches  for  {xoviding  Head  Start 
services. 

I1306J6  CompManca  walvar. 

An  exception  to  one  or  more  of  die 
requirements  contained  in  §§  1306.32 
through  1306.34  of  subpart  C  will  be 
grant^  only  if  the  Commissioner  of  the 
Administration  on  Children,  Youth  and 
Families  determines,  on  the  basis  of 
supporting  evidence,  that  the  grantee 
made  a  reasonable  effort  to  comply  with 
the  requirement  but  was  unable  to  do  so 
because  of  limitations  or  circumstances 
with  a  specific  commimity  or 
communities  served  by  the  grantee. 

[FR  Doc.  62-29520  Piled  12-7-92;  8:45  am) 
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Department  of 
Defense 

Army  Corps  of  Engineers 
33  CFR  Part  334 

Restricted  Area,  Federal  Correctional 
Institution,  Terminal  Island,  Reservation 
Point,  CA;  interim  Final  Rule 
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DEPARTMENT  OF  DEFENSE 
Army  Corps  of  Engineers 
33  CFR  Part  334 

Restricted  Area,  Federal  Correctional 
Institution,  Terminal  Island, 
Reservation  Point,  CA 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
DOD. 

ACTION:  Interim  Final  rule. 

SUMMARY:  This  interim  final  rule  invites 
comments  on  the  Corps  of  Engineers 
proposal  to  establish  a  restricted  area  in 
the  waters  of  the  Pacific  Ocean  on  the 
west  side  of  Reservation  Point  adjacent 
to  the  Federal  Correctional  Institution 
on  Terminal  Island  in  San  Pedro  Bay, 
Los  Angeles  County,  California.  The 
area  in  the  vicinity  of  the  Federal 
Correctional  Institution  must  be 
protected  because  it  contains  a  security 
interest  which  if  compromised  would 
cause  damage  to  the  integrity  of  the 
prison.  Entry  into  the  restricted  area  is 
prohibited  to  all  vessels  except  U.S. 
Coast  Guard  vessels,  local.  State  and 
Federal  law  enforcement  agencies. 
OATES;  Interim  final  rule  effective 
December  8, 1992.  Written  comments 
must  be  received  on  or  before  January  7, 
1993. 

ADDRESSES:  HQUSACE,  CECW-OR, 
Washington,  DC  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Tiffany  Welch  at  (213)  894-5606  or 
Mr.  Ralph  Eppard  at  (202)  272-1783. 
SUPPLEMENTARY  INFORMATION:  The 
Warden,  Federal  Prison  System,  Federal 
Correctional  Institution,  Los  Angeles, 
has  requested  the  Army  Corps  of 
Engineers  to  establish  a  restricted  area 
in  the  waters  adjacent  to  the  Federal 
Correctional  Institution,  in  San  Pedro 
Bay,  California.  The  restricted  area  will 
extend  approximately  150  feet  (50 
yards),  out  from  and  parallel  to  the 
prison  perimeter  fence  in  the  bay.  The 
restricted  area  will  be  marked  by  three 
(3)  special  purpose  buoys,  white  in 


color  with  an  orai^e  diamond  in  the 
center.  Thera  is  no  anticipated 
navigational  hazard  or  interference  with 
existing  waterway  traffic.  There  are  no 
recreational  or  commercial  h^ieries 
presently  in  or  using  the  waters  that 
surround  the  correctional  facility.  The 
Corps  Los  Angeles  District  Engineer 
issued  a  public  notice  which  solidted 
comments  on  this  proposed  restricted 
area  to  all  known  interested  parties  on 
January  18, 1992,  with  the  comment 
period  expiring  on  February  18, 1992. 
The  District  did  not  receive  any 
objections  to  the  establishment  of  the 
restricted  area.  This  interim  final  rule  is  ' 
made  effective  immediately  due  to  the 
existing  and  continuing  threat  to  the 
security  and  safety  of  the  public, 
personnel,  and  property  at  the  Terminal 
island  Federal  Prison.  We  will, 
however,  consider  any  comments  or 
objections  submitted  and  make  any 
changes  to  the  regulations  we  determine 
to  be  appropriate. 

Economic  Assessment  and  Certification 

This  interim  6nal  rule  is  issued  with 
respect  to  a  military  function  of  the 
E)efense  Department  and  the  provisions 
of  Executive  Order  12291  do  not  apply. 
These  interim  final  rules  have  been 
reviewed  under  the  Regulatory 
Flexibility  Act  (Public  Law  96-354), 
which  requires  the  preparation  of  a 
regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses  (i.e..  small 
businesses  and  small  government 
jurisdictions.)  It  has  b^n  determined 
that  this  rule  will  not  have  a  signiflcant 
economic  impact  on  a  substantial 
number  of  small  entities  and  that 
preparation  of  a  regulatory  flexibility 
analysis  is  not  warranted. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water).  Transportation, 
Danger  zones. 


In  consideration  of  the  above,  the 
Corps  of  Engineers  is  amending  part  334 
of  title  33  to  read  as  follows:  < 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Attdiority;  40  Stat.  266;  (33  U.S.C  1)  and 
40  Stat.  892;  (33  U.S.C.  3). 

2.  Add  a  new  section  334.938  to  read 
as  follows: 

§334.938  Federal  Correctionel  Institution, 
Terminal  Island,  San  Pedro  Bay,  Callfomia; 
rastricted  area. 

(a)  The  area.  The  waters  of  San  Pedro 
Bay  on  the  west  side  of  Reservation 
Point  extending  150  feet  (50  yards), 
from  the  Federal  Correctional  Institution 
fence  along  the  shore  to  the  following 
stations: 


Station 

LaUtude 

Longitude 

I  . 

33’43'45.5“  N 

118*16‘2.(rW 

2  . . 

33’43'37.0''  N 

118*15'58.(rW 

3  . 

33‘’43^7.5“  N 

118*15'54.5''W 

The  stations  will  be  marked  by  three 
special  purpose  buoys  (white  with  an 
orange  diamond  in  the  center). 

(b)  The  regulations.  No  vessel  of  any 
kind  shall  enter,  navigate,  anchor  or 
moor  within  the  restricted  area  without 
first  retaining  the  permission  of  the 
Warden,  Federal  Correctional 
Institution,  Terminal  Island.  The 
regulations  in  this  section  shall  be 
enforced  by  the  U.S.  Coast  Guard,  the 
Warden  of  the  Federal  Ciorrectional 
Institution,  Terminal  Island,  and  such 
agencies  and  he/she  may  designate. 
Stanley  G.  Genega, 

Brigadier  General  (P),  USA,  Director  of  Civil 
Works. 

|FR  Doc.  92-29643  Filed  11-7-92;  8:45  am) 
BtUJNO  CODE  37IO-a2-«l 
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December  8,  1992 


Part  V 

Department  of 
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34  CFR  Part  21 

Equal  Access  to  Justice  Act;  Proposed 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  21 
RIN:  1801-AA01 

Equal  Access  to  Justice 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  that  implement 
the  Equal  Access  to  Justice  Act.  These 
proposed  regulations  are  needed  to 
implement  amendments  to  the  Equal 
Access  to  Justice  Act  and  to  incorporate 
a  change  necessitated  by  section  3501  of 
the  Augustus  F.  Hawkins — Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988  (Hawkins-Stafford). 

DATES:  Comments  must  be  received  on 
or  before  January  7, 1993. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  David  A.  Berthiaume,  U.S. 
Department  of  Education,  Office  of  the 
General  Counsel,  400  Maryland  Avenue, 
SW.,  room  4122,  Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Berthiaume,  (202)  401-3690. 
Deaf  and  hearing  impaired  individuals 
may  call  the  Federal  Dual  Party  Relay 
Service  at  1-800-877-8339  (in  the 
Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  a.m. 
and  7  p.m..  Eastern  time. 

SUPPLEMENTARY  INFORMATION:  The  Equal 
Access  to  Justice  Act  (EAJA),  5  U.S.C. 
504,  requires  Federal  agencies  to  pay 
attorney  fees  and  other  litigation 
expenses  to  a  prevailing  party,  other 
than  the  United  States,  in  an  adversary 
adjudication  covered  by  the  Act.  This 
Act  was  amended  in  1985  by  the  Equal 
Access  to  Justice  Act,  Extension  and 
Amendment,  Public  Law  99-80,  99  Stat. 
183,  5  U.S.C.  504.  Proposed  changes  in 
the  regulations  implementing  these 
statutory  revisions  are  discussed  below. 
In  addition,  as  noted  below,  one  change 
in  the  regulations  is  proposed  because 
of  the  revisions  to  Part  E  of  the  General 
Education  Provisions  Act  (GEPA),  20 
U.S.C.  1234  et  seq.,  by  Hawkins- 
Stafford. 

Fees 

Section  21.50  of  the  proposed 
regulations  provides  that  a  prevailing 
party  may  be  awarded  fees  and  other 
expenses  to  be  paid  by  the  Department 
if  the  Department’s  position  was  not 
substantially  justified.  Whether  or  not 
the  position  of  the  agency  was 
substantially  justified  must  be 
determined  on  the  basis  of  the 
administrative  record  as  a  whole.  In 


addition,  §  21.3  of  the  proposed 
regulations  reflects  the  statutory 
amendment  that  the  position  of  the 
Department  includes  the  action  or 
failure  to  act  by  the  Department  upon 
which  the  adversary  adjudication  is 
based. 

Covered  Proceedings 
The  EAJA  was  amended  to  include 
proceedings  under  the  Contract 
Disputes  Act  of  1978.  In  addition, 
Hawkins-Stafford  specifically  applies 
the  EAJA  to  proceedings  conducted  by 
the  Office  of  Administrative  Law  Judges 
under  part  E  of  the  General  Education 
Provisions  Act.  Termination 
proceedings  under  title  IV  of  the  Higher 
Education  Act  are  no  longer  included 
under  the  EAJA.  Sections  487(b)  and  (c) 
of  the  Higher  Education  Act  of  1965,  as 
amended,  have  been  changed,  and, 
therefore,  institutions  no  longer  have 
the  right  to  a  formal  adjudication  imder 
5  U.S.C.  554.  Section  21.10  of  these 
proposed  regulations  implements  these 
statutory  changes. 

Procedures 

Section  21.50  of  the  regulations 
would  be  amended  to  follow  the  model 
rules  of  the  Administrative  Conference 
of  the  United  States  (ACUS).  Model 
rules  for  Implementation  of  the  Equal 
Access  to  Justice  Act,  51  FR  16659 
(1986)  (to  be  codified  at  1  CFR  part  315). 
The  model  rules  provide  that  fees  and 
other  expenses  may  be  awarded  in 
whole  or  in  part  against  a  Federal 
agency  other  than  the  Department  if  that 
other  agency  participated  in  the 
adversary  proceeding  and  its  position 
was  not  substantially  justified. 

Section  21.41  of  the  regulations 
would  be  amended  to  require  the 
adjudicative  officer  to  grant  an 
extension  of  time  for  filing  the 
Department’s  answer  if  the 
Department’s  counsel  shows  good 
cause.  The  adjudicative  officer  shall  also 
grant  additional  extensions  if  the 
Department’s  counsel  and  the  applicant 
jointly  request  an  extension. 

Civil  Rights  Reviewing  Authority 
Sections  21.52-21.54  of  the  proposed 
regulations  would  provide  for  the 
intermediate  administrative  review  of  a 
fee  request  by  the  Department’s  Civil 
Rights  Reviewing  Authority  (CRRA). 
This  intermediate  review  is  not  part  of 
the  current  regulations.  The  proposed 
regulations  describe  how  the  CRRA 
would  handle  intermediate  review  of 
EAJA  issues. 

Section  21.40  of  the  proposed 
regulations  would  provide  that  if  an 
application  is  subject  to  the  jurisdiction 
of  the  CRRA.  the  applicant  must  serve 


the  application  on  the  CRRA  and  all 
other  parties  to  the  adversary 
adjudication.  In  addition,  if  the  CRRA 
receives  an  application,  the  CRRA  shall 
direct  the  adjudicative  officer  to  issue 
an  initial  decision  within  30  days  of  the 
completion  of  the  proceeding  on  the 
application. 

Executive  Order  12291 
These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
becauM  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  the 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  that  are  prevailing  parties 
in  adversary  proceedings  covered  by  the 
Act  may  be  ejected  by  these  regulations 
to  the  extent  they  choose  to  submit 
applications  for  an  award  of  attorney 
fees  and  costs.  No  additional  regulatory 
burden,  however,  is  imposed  on  small 
entities;  rather,  fees  and  costs  may  be 
awarded  to  those  entities  that 
voluntarily  choose  to  submit 
applications. 

Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Invitation  to  Conunent 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection  during 
and  after  the  comment  period  at  the 
Department  of  Education,  room  4122, 
400  Maryland  Avenue,  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12291 
and  the  Paperwork  Reduction  Act  of 
1980  and  their  overall  requirement  of 
reducing  regulatory  burden,  the 
Secretary  invites  comment  on  whether 
there  may  be  further  opportunities  to 
reduce  any  regulatory  burdens  found  in 
these  proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
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regulations  would  require  the 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects  in  34  CFR  Part  21 

Administrative  practice  and 
procedure.  Attorney  fees,  Equal  Access 
to  Justice  Act,  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  is  not  applicable.) 

Dated:  August  13, 1992. 

Lamar  Akxander, 

Secretary  of  Education. 

The  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulaticms  by 
revising  part  21  to  read  as  follows; 

PART  21— EQUAL  ACCESS  TO 
JUSTICE 

Subpart  A — General 

Sec. 

21.1  Equal  Access  to  Justice  Act. 

21.2  Time  period  when  the  Act  applies. 

21.3  Definitions. 

Subpart  B— Which  Adversary  Adjudications 
Are  Covered? 

21.10  Adversary  adjudications  covered  by 
the  Act. 

21.11  Effect  of  judicial  review  of  adversary 
adjudication. 

Subpart  C — How  la  Eligibltity  Determined? 

21.20  Types  of  eligible  applicants. 

21.21  Determination  of  net  w(Hth  and 
number  of  employees. 

21.22  Applicants  representing  others. 

Subpart  D— How  Does  Orte  Apply  for  an 
Award? 

21.30  Time  for  filing  application. 

21.31  Contents  of  application. 

21.32  Confidentiality  of  information  about 
net  worth. 

21.33  Allowable  fees  and  expenses. 

Subpart  E— What  Proeedurea  Are  Used  In 
Conaiderirtg  AppHcatlona? 

21.40  Filing  and  service  of  documents. 

21.41  Answer  to  application. 

21.42  Reply. 

21.43  Comments  by  other  parties. 

21.44  Further  proceedings. 

Subpart  F — How  Are  Awards  Determit>ed? 

2 1 . 50  Standards  fcnr  awards. 

21.51  Initial  decision  in  applications  not 
subject  to  the  CRRA. 

21.52  Initial  decision  by  an  adjudicative 
officer  in  applications  subj^  to  CRRA 
jurisdiction. 

21.53  Final  decision  of  the  CRRA. 

21.54  Review  by  the  SetTetary. 

21.55  Final  decision  if  the  Sectary  does 
not  review. 

21.56  Judicial  review. 

Subpart  Q— How  Are  Awards  Paid? 

21.60  Payment  of  awards. 

21.61  Release. 


1 


Authority:  5  U.S.C  504,  unless  otherwise 
noted. 

Subpart  A— Ganaral 

|21.1  Equal  Access  to  Justice  Act 

(a)  The  Equal  Access  to  Justice  Act 
(the  Act)  provides  fat  the  award  of  fees 
and  other  expenses  to  applicants  that — 

(1)  Are  prevailing  patties  in  adversary 
adjudications  before  the  Department  of 
Education:  and 

(2)  Meet  all  other  conditions  of 
eligibility  contained  in  this  part. 

(b)  An  eligible  applicant,  as  described 
in  paragraph  (a)  of  this  section,  is 
entitled  to  receive  an  award  unless — 

(1)  The  adjudicative  officer,  the  Civil 
Ri^ts  Reviewing  Authority  (CRRA),  or 
the  Secretary  on  review,  determines 
that — 

(1)  The  Department's  position  was 
substantially  justified;  or 

(ii)  Special  circumstances  make  an 
award  unjust:  or 

(2)  The  adversary  adjudication  is 
under  judicial  review,  in  which  case  the 
applicant  may  receive  an  award  only  as 
described  in  §  21.11. 

(c)  The  determination  under 
paragraph  (b)(l)(i)  of  this  section  is 
based  on  the  administrative  record,  as  a 
whole,  made  during  the  adversary 
adjudication  for  which  fees  and  other 
expenses  are  sought. 

(Authority:  5  U.S.C.  504(a)(1)  ai>d  (cKl)) 

S  21.2  Time  period  when  the  Act  appliee. 

The  Act  applies  to  any  adversary 
adjudication  covered  under  this  part 
pending  or  commenced  before  the 
Department  on  or  after  August  5, 1985. 
(Authority:  5  U.S.C.  504  (note)) 

S21.3  Definitions. 

The  following  definitions  apply  to 
this  part: 

Act  means  the  Equal  Access  to  Justice 
Act. 

Adjudicative  officer  means  the 
Administrative  l^w  Judge,  hearing 
examiner,  or  other  deciding  official  who 
presided  at  the  underlying  adversary 
adjudication. 

(Authority:  5  U.S.C  S04(b)(l)(D))  ’ 

Adversary  adjudication  means  a 
proceeding — 

(1)  Conducted  by  the  Department  for 
the  formulation  of  an  order  or  decision 
arising  from  a  hearing  on  the  record 
under  the  Administrative  Procedure  Act 
(5  U.S.a  554): 

(2)  Li^ed  in  §  21.10:  and 

(3)  In  which  the  position  of  the 
Department  was  represented  by  counsel 
or  other  representative  who  entered  an 
appearance  and  participated  in  the 
proceeding. 


(Authority:  5  U.SXl  504(bKlMC)) 

Application  subject  to  the  jurisdiction 
of  the  CRRA  means  an  application  for 
fees  and  expenses  based  on  an 
underlying  proceeding  conducted  under 
34  CFR  parts  100, 101, 104,  or  106,  or 
the  Age  Discrimination  Act  of  1975. 

(Authority:  5  U.S.C  504(b)(l)(q;  20  U.S.C 
1681;  29  U.S.C  794;  42  U.S.C  2000d-l  et  seq. 
and  6101  et  seq.) 

CRRA  means  the  Gvil  Rights 
Reviewing  Authority,  the  reviewing 
authority  established  by  the  Secretary  to 
consider  applications  under  34  CFR 
parts  100, 101, 104,  and  106,  and 
administrative  enforcement  proceedings 
under  the  Age  Discrimination  Act  of 
1975. 

(Authority:  5  U.S.C  504(b)(l)(Q:  20  U.S.C 
1681;  29  U.S.C  794;  42  U.S.C  2000d  l  et  seq 
and  6101  etseq.) 

Department  means  the  U.S. 
Department  of  Education. 

Department’s  counsel  means  counsel 
for  the  Department  of  Education  or 
another  Federal  agency. 

Eihployee  means; 

(1)  A  person  who  regularly  performs 
services  for  an  applicant — 

(1)  For  remuneration:  and 

(ii)  Under  the  applicant’s  direction 
and  control. 

(2)  A  part-time  or  seasonal  employee 
who  performs  services  for  an 
applicant — 

(i)  For  renumeration;  and 

(ii)  Under  the  applicant’s  direction 
and  control. 

(Authority:  5  U.S.C  504(c)(1)) 

Fees  and  other  expenses  means  an 
eligible  applicant’s  reasonable  fees  and 
expenses — 

(1)  Related  to  the  issues  on  which  it 
was  the  prevailing  party  in  the 
adversary  adjudication;  and 

(2)  Further  described  in  §§  21.33  and 
21.50. 

(Authority;  5  U.S.C  504  (a)(1).  (b)(1)(A).  and 
(c)(l)J 

Party  means  a  person  or  a  party  as 
those  terms  are  def  ned  in  the 
Administrative  Procedure  Act  (5  U.S.C. 
551(3)),  including  an  individual, 
partnership,  corporation,  association, 
unit  of  local  government,  or  public  or 
private  organization  that  meets  the 
requirements  in  §  21.20.  The  term  does 
not  include  an  agency  of  the  Federal 
Government. 

(Authority:  5  U.S.C  504(bKl  MB)) 

Position  of  the  Department  means,  in 
addition  to  the  position  taken  by  the 
Department  in  the  adversary  adjudication, 
the  action  or  failure  to  act  by  the  Department 
upon  which  the  adversary  adjudication  is 
based. 
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(Authority:  5  U.S.C.  504(a)(1)  and  (b)(1)(E)) 

Secretary  means  the  Secretary  of  the 
U.S.  Department  of  Education  or  an 
official  or  employee  of  the  Department 
acting  for  the  Secretary  under  a 
delegation  of  authority. 

(Authority:  5  U.S.C.  504  (b)(2)  and  (c)(1)) 

Subpart  B — Which  Adversary 
Adjudications  Are  Covered? 

§21.10  Adversary  adjudications  covered 
by  the  Act 

The  Act  covers  adversary 
adjudications  under  section  554  of  title 
5  of  the  United  States  Code.  These 
include  the  following: 

(a)  Compliance  proceedings  under 
title  VI  of  the  Civil  Rights  Act  of  1964 
(42  U.S.C.  2000d  et  seq.). 

(b)  Compliance  and  enforcement 
proceedings  under  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101  et  seq.). 

(c)  Compliance  proceedings  under 
title  IX  of  the  Education  Amendments  of 

1972  (20  U.S.C.  1681  et  seq.). 

(d)  Compliance  proceedings  under 
section  504  of  the  Rehabilitation  Act  of 

1973  (29  U.S.C.  794). 

(e)  Withholding  proceedings  under 
section  1001  of  Public  Law  100-297 
(Haw’kins-Stafford)  (20  U.S.C.  2833). 

(f)  Proceedings  under  any  of  the 
following: 

(1)  Section  5(g)  of  Public  Law  81-874 
(Financial  Assistance  for  Local 
Educational  Agencies  in  Areas  Affected 
by  Federal  Activity)  (20  U.S.C.  240(g)). 

(2)  Sections  6(c)  or  11(a)  of  Public 
Law  81-815  (an  act  relating  to  the 
construction  of  school  facilities  in  areas 
affected  by  Federal  activities  and  for 
other  purposes)  (20  U.S.C.  636(c)  or 
641(a)). 

(3)  Section  6  of  Public  Law  95-563 
(Contract  Disputes  Act  of  1978)  (41 
U.S.C.  605). 

(4)  Part  E  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1234  et  seq.). 

(g)  Other  adversary  adjudications  that 
fall  within  the  coverage  of  the  Act. 

(Authority:  5  U.S.C.  504(c)  and  554;  20  U.S.C. 
1234(f)(2)) 

§  21 .1 1  Effect  of  judicial  review  of 
adversary  adjudication. 

If  a  court  reviews  the  underlying 
decision  of  an  adversary  adjudication 
covered  under  this  part,  an  award  of 
fees  and  other  expenses  may  be  made 
only  under  28  U.S.C.  2412  (awards  in 
certain  judicial  proceedings). 

(Authority:  5  U.S.C.  504(c)(1);  28  U.S.C. 
2412(d)(3)) 


Subpart  C — How  la  Eligibility 
Determined? 

§  21 .20  Types  of  eligible  applicants. 

The  following  types  of  parties  that 
prevail  in  adversary  adjudications  are 
eligible  to  apply  under  the  Act  for  an 
award  of  fees  and  other  expenses: 

(a)  An  individual  who  has  a  net  worth 
of  not  more  than  $2  million. 

(b)  Any  owner  of  an  unincorporated 
business  who  has — 

(1)  A  net  worth  of  not  more  than  $7 
million,  including  both  personal  and 
business  interests;  and 

(2)  Not  more  than  500  employees. 

(c)  A  charitable  or  other  tax-exempt 
organization — 

(1)  As  described  in  section  501(c)(3) 
of  the  Internal  Revenue  Code  of  1954 
(26  U.S.C.  501(c)(3));  and 

(2)  Having  not  more  than  500 
employees. 

(d)  A  cooperative  association — 

(1)  As  denned  in  section  15(a)  of  the 
Agricultural  Marketing  Act  (12  U.S.C. 
1141(a));  and 

(2)  Having  not  more  than  500 
employees. 

(e)  Any  other  partnership, 
corporation,  association,  unit  of  local 
government,  or  organization  that  has — 

(1)  A  net  worth  of  not  more  than  $7 
million;  and 

(2)  Not  more  than  500  employees. 
(Authority:  5  U.S.C.  504(b)(1)(B)) 

§21.21  Determination  of  net  worth  and 
number  of  employeea. 

(a)  The  adjudicative  officer  shall 
determine  an  applicant’s  net  worth  and 
number  of  employees  as  of  the  date  the 
adversary  adjudication  was  initiated. 

(b)  In  determining  eligibility,  the 
adjudicative  officer  shall  include  the  net 
worth  and  number  of  employees  of  the 
applicant  and  all  of  the  affiliates  of  the 
applicant. 

(c)  For  the  purposes  of  paragraph  (b) 
of  this  section,  the  adjudicative  officer 
shall  consider  the  following  as  an 
affiliate: 

(1)  Any  individual,  corporation,  or 
other  entity  that  directly  or  indirectly 
owns  or  controls  a  majority  of  the  voting 
shares  or  other  interest  of  the  applicant; 

(2)  Any  corporation  or  other  entity  of 
which  the  applicant  directly  or 
indirectly  owns  or  controls  a  majority  of 
the  voting  shares  or  other  interest;  and 

(3)  Any  entity  with  a  financial 
relationship  to  the  applicant  that,  in  the 
determination  of  the  adjudicative 
officer,  constitutes  an  affiliation  for  the 
purposes  of  paragraph  (b)  of  this 
section. 

(d)  In  determining  the  number  of 
employees  of  an  applicant  and  its 
affiliates,  the  adjudicative  officer  shall 


count  part-time  employees  on  a 
proportional  basis. 

(Authority:  5  U.S.C.  S04(c)(l)) 

§  21 .22  Applicants  raprssanting  othars. 

If  an  applicant  is  a  party  in  an 
adversary  adjudication  primarily  on 
behalf  of  one  or  ipore  persons  or  entities 
that  are  ineligible  under  this  part,  then 
the  applicant  is  not  eligible  for  an 
award. 

(Authority:  5  U.S.C.  504(b)(1)(B)  and  (c)(1)) 

Subpart  D — How  Does  One  Apply  for 
an  Award? 

§21.30  Tima  for  filing  application. 

(a)  In  order  to  bo  considered  for  an 
award  under  this  part,  an  applicant  may 
file  its  application  when  it  prevails  in 
an  adversary  adjudication — or  in  a 
significant  and  discrete  substantive 
portion  of  an  adversary  adjudication — 
but  no  later  than  30  days  after  the 
Department’s  final  disposition  of  the 
adversary  adjudication. 

(b)  In  the  case  of  a  review  or 
reconsideration  of  a  decision  in  which 
an  applicant  has  prevailed  or  believes  it 
has  prevailed,  the  adjudicative  officer 
shall  stay  the  proceedings  on  the 
application  pending  final  disposition  of 
the  underlying  issue. 

(c)  For  purposes  of  this  part,  final 
disposition  of  the  adversary 
adjudication  means  the  latest  of — 

(1)  The  date  on  which  an  initial 
decision  or  other  recommended 
disposition  of  the  merits  of  the 
proceeding  by  an  adjudicative  officer 
becomes  administratively  final; 

(2)  The  date  of  an  order  disposing  of 
any  petitions  for  reconsideration  of  the 
final  order  in  the  adversary 
adjudication; 

(3)  If  no  petition  for  reconsideration  is 
filed,  the  last  date  on  which  that  type  of 
petition  could  have  been  filed;  or 

(4)  The  date  of  a  final  order  or  any 
other  final  resolution  of  a  proceeding — 
such  as  a  settlement  or  voluntary 
dismissal — that  is  not  subject  to  a 
petition  for  reconsideration. 

(Authority:  5  U.S.C.  504(a)(2)  and  (c)(1)) 

§21.31  Contents  of  application. 

(a)  In  its  application  for  an  award  of 
fees  and  other  expenses,  an  applicant 
shall  include  the  following: 

(1)  Information  adequate  to  show  that 
the  applicant  is  a  prevailing  party  in  an 
adversary  adjudication  or  in  a 
significant  and  discrete  substantive 
portion  of  an  adversary  adjudication. 

(2)  A  statement  that  the  adversary 
adjudication  is  covered  by  the  Act 
according  to  §  21.10. 

(3)  An  allegation  that  the  position  of 
the  Department  was  not  substantially 
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justified,  including  a  description  of  the 
specific  position. 

(4)  Unless  the  applicant  is  a  qualified 
tax-exempt  organization  or  a  qualified 
agricultiiral  cooperative  association, 
information  adequate  to  show  that  the 
applicant  qualifies  under  the 
requirements  of  §§  21.20  and  21.21 
regarding  net  worth.  The  information,  if 
applicable,  shall  include  a  detailed 
exhibit  of  the  net  worth  of  the 
applicant — and  its  affiliates  as  described 
in  §  21.21 — as  of  the  date  the  proceeding 
was  initiated. 

(5) (i)  The  total  amoimt  of  fees  and 
expenses  sought  in  the  award;  and 

(ii)  An  itemized  statement  of— 

(A)  Each  expense;  and 

(B)  Each  fee,  including  the  actual  time 
expended  for  this  fee  and  the  rate  at 
wffich  the  fee  was  computed. 

(6)  A  written  verification  under  oath 
or  affirmation  or  under  penalty  of 
perjury  from  each  attorney  representing 
the  applicant  stating — 

(i)  Ine  rate  at  which  the  fee  submitted 
by  the  attorney  was  computed;  and 

(ii)  The  actual  time  expended  for  the 
fee. 

(7)  A  written  verification  under  oath, 
affirmation,  or  imder  penalty  of  perjury 
that  the  information  contained  in  the 
application  and  any  accompanying 
material  is  true  and  complete  to  the  best 
of  the  applicant’s  information  and 
belief. 

(b)  The  adjudicative  officer  may 
require  the  applicant  to  submit 
additional  information. 

(Authority:  5  U.S.C  504(a)(2)  and  (c)(1)) 

§21.32  Confidentiality  of  information 
about  net  worth. 

(a)  In  a  proceeding  on  an  application, 
the  public  record  ordinarily  includes 
the  information  showing  the  net  worth 
of  the  applicant. 

(b)  However,  if  an  applicant  objects  to 
public  disclosure  of  any  portion  of  the 
information  and  believes  there  are  legal 
grounds  for  withholding  it  from 
disclosure,  the  applicant  may  submit 
direc^  to  the  adjudicative  officer — 

(1)  Tne  information  the  applicant 
wishes  withheld  in  a  sealed  envelope 
labeled  "Confidential  Financial 
Information;’’  and 

(2)  A  motion  to  withhold  the 
information  from  public  disclosure. 

(c)  The  motion  must — 

(1)  Describe  the  information  the 
applicant  is  requesting  be  withheld;  and 

(2)  Explain  in  detail— 

(i)  Why  that  information  falls  within 
one  or  more  of  the  specific  exemptions 
from  mandatory  disdosure  imder  the 
Freedom  of  Information  Act; 

(ii)  Why  public  disclosure  of  the 
information  would  adversely  afreet  the 
applicant;  and 


(iii)  Why  disclosure  is  not  required  in 
the  public  interest. 

(d) (1)  The  applicant  shall  serve  on 
E)epartment’s  counsel  a  copy  of  the 
material  referred  to  in  ];)aragraph  (c)  of 
this  section. 

(2)  The  applicant  is  not  required  to 
give  a  copy  of  that  material  to  any  other 
party  to  me  proceeding. 

(e) (1)  If  the  adjudicative  officer  finds 
that  the  information  should  not  be 
withheld  frt>m  public  disclosure,  the 
information  is  placed  in  the  public 
record  of  the  proceeding. 

(2)  If  the  adjudicative  officer  finds 
that  the  information  should  be  withheld 
from  public  disclosure,  any  request  to 
inspeid  or  copy  the  information  is 
treated  in  accordance  with  the 
Department’s  established  procedures 
under  the  Freedom  of  Information  Act 
(34  CFR  part  5). 

(Authority:  5  U.S.C.  504(c)(1)) 


§  21.33  Allowabie  fees  and  expenses. 

(a)  A  prevailing  party  may  apply  for 
an  award  of  fees  and  other  expenses 
incurred  by  the  party  in  connection 
with — 

(1)  An  adversary  adiudication;  or 

(2)  A  significant  ana  discrete 
substantive  portion  of  an  adversary 
adjudication. 

(b)  If  a  proceeding  includes  issues 
covered  by  the  Act  and  issues  excluded 
fixim  coverage,  the  applicant  may  apply 
only  for  an  award  of  fms  and  other 
expenses  related  to  covered  issues. 

(c)  Allowable  fees  and  expenses 
include  the  following,  as  applicable: 

(1)  An  award  of  fees  based  on  rates 
customarily  charged  by  attorneys, 
agents,  and  expert  wimesses. 

(2)  An  award  for  the  reasonable 
expenses  of  the  attorney,  agent,  or 
expert  witness  as  a  separate  item  if  the 
attorney,  agent,  or  expert  witness 
ordinarily  charges  clients  separately  for 
those  expenses. 

(3)  The  cost  of  any  study,  analysis, 
engineering  report,  test,  or  project 
related  to  the  preparation  of  the 
applicant’s  case  in  the  adversary 
adjudication. 

(d)  The  calculation  of  fees  and 
expenses  as  provided  for  under 
paragraph  (c)  of  this  section  shall  be  in 
accordance  with  the  standards  for 
awards  as  described  in  §  21.50(a)-(c). 
(Authority:  5  U.S.C  504(a)(1),  {b)(l)(A)  and 

(c)(1)) 


Subpart  E— What  Procaduraa  Ara  Uaad 
In  ConakJerlng  Appllcatlona? 

§21.40  Filing  and  sarvica  of  documents. 

(a)  Except  as  provided  in  §  21.32  and 
in  applications  subject  to  the 
jurisdiction  of  the  CRRA,  an  applicant 
shall— 


(1)  File  with  the  adjudicative  officer  . 
its  application  and  any  related 
documents;  and 

(2)  Serve  on  all  parties  to  the 
adversary  adjudication  copies  of  its 
application  and  any  related  documents. 

(b)(1)  In  an  application  subject  to  the 
juri^iction  of  the  CRRA,  the  applicant 
shall— 

(1)  File  with  the  CRRA  its  application 
and  any  other  related  documents;  and 

(ii)  Serve  on  all  parties  to  the 
adversary  adjudication  copies  of  its 
application  and  any  relat^  documents. 

(2)  In  applications  subject  to 

§  21.40(b)(1),  the  CRRA  shall  direct  the 
adjudicative  officer  to  issue  an  initial 
decision  within  30  days  of  the 
completion  of  the  proceedings  on  the 
application.  The  adjudicative  officer 
shall  conduct  proceedings  under  the 
procedures  of  §§  21.41-21.44. 

(Authority:  5  U.S.C.  504(a)(2)  and  (c)(1);  20 
U.S.C.  1681;  29  U.S.C  794;  42  U.S.C  2000d- 
1  et  seq.  and  6101  et  seq.) 


§  21.41  Answer  to  application. 

(a) (1)  Within  30  days  after  receiving 
an  application  for  an  award  under  this 
part,  ffie  Department’s  counsel  may  file 
an  answer  to  the  application. 

(2)  The  Department’s  counsel  may 
request  aa  extension  of  time  for  filing 
the  Department’s  answer. 

(3)  The  adjudicative  officer  shall  grant 
the  request  for  an  extension  if  the 
Department’s  counsel  shows  good  cause 
for  the  rrauest. 

(b) (1)  Tne  Department’s  answer 
must — 

(1)  Explain  any  objections  to  the 
award  requested;  and 

(ii)  Identify  the  facts  relied  on  in 
support  of  the  position  of  the 
Department. 

(2)  If  the  answer  is  based  on  any 
alleged  facts  not  in  the  record  of  die 
adversary  adjudication,  the 
Department’s  counsel  shall  include  with 
the  answer  either — 

(1)  Supporting  affidavits;  or 

(ii)  A  Truest  for  further  proceedings 
under  §  21.44. 

(c) (1)  If  the  Department’s  coimsel  and 
the  applicant  believe  that  the  issues  in 
the  application  can  be  settled,  they  may 
jointly  file  a  statement  of  their  intent  to 
negotiate  a  settlement. 

(2) (i)  The  filing  of  a  statement  of  an 
intent  to  negotiate  extends  the  time  for 
filing  an  answer  for  30  d^s. 

(ii)  The  adjudicative  ofricer  shall  grant 
.  further  extensions  if  the  Department’s 
counsel  and  the  applicant  jointly 
request  those  extensions. 

(Authority:  5  U.S.C  504(c)(1)) 


§21.42  Reply. 

(a)  Within  15  days  after  receiving  uit 
answer,  an  applicant  may  file  a  reply. 
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.  (b)  If  tbs  applicant’s  reply  is  based  on 
any  alleged  fai^  not  in  the  record  of  the 
adversary  adjudication,  the  aj^licant 
shall  include  with  the  reply  either — 

(1)  Supporting  affidavits;  or 

(2)  A  request  for  further  proceedings 
imder  §  21.44. 

(Authority:  5  U.S.C.  504(c)(1)) 

§21.43  Comments  by  other  parlies. 

(a)  Any  party  to  a  proceeding,  other 
than  an  applicant  or  the  Department's 
counsel,  may  file  comixients  on  — 

(1)  The  application  urithin  30  days 
after  the  applicant  files  the  applmation; 

(2)  The  answer  within  30  days  after 
the  cotmsel  files  the  answer;  or 

(3)  Both,  if  the  comments  are  filed 
within  the  time  period  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(b)  The  commenting  party  may  not 
participate  further  in  proceedings  on  the 
application  imless  the  adjudicative 
officer  determines  that  further 
participation  is  necessary  to  permit  full 
exploration  of  matters  raised  in  the 
comments. 

(Authority:  5  U.S.C  504(c)(1)) 

§  21 .44  Further  proceedings. 

(a)  The  adjudicative  officer  shall  make 
the  determination  of  an  award  on  the 
basis  of  the  writt«i  record. 

(bKl)  However,  the  adjudicative 
officer  may  order  further  proceedings  on 
his  or  her  own  initiative  m  at  the 
request  of  the  applicant  or  the 
IDepartmrat’s  counsel. 

(2)  The  adjudicative  officer  may  order 
further  proceedings  only  if  he  or  she 
determines  that  those  proceedings  are 
necessary  for  full  and  fair  resolution  of 
issues  arising  from  the  application. 

(3)  If  further  proceedings  are  ordered, 
the  adjudicative  officer  shall  determine 
the  scope  of  those  proceedings,  which 
may  include  such  proceedings  as 
informal  conferences,  oral  arguments, 
additional  written  submissions, 
discovery,  or  an  evidentiary  hearing. 

(4)  An  adjudicative  officer  may  not 
order  discovery  or  an  evidentiary 
hearing  for  the  issue  of  whether  or  not 
the  Department’s  position  was 
substantially  justified. 

(c)  If  the  applicant  or  the 
Department’s  counsel  requests  the 
adjudicative  officer  to  order  fiirther 
proceedings,  the  request  must — 

(1)  Specify  the  information  sought  or 
the  disputed  issues;  and 

(2)  Explain  why  the  additional 
proceedings  are  necessary  to  obtain  that 
information  or  resolve  those  issues. 
(Authority:  5  U.S.C  S04(aK3)  and  (cKl)) 


Subpwt  F--H01IV  Ai«  Awards 
Determined? 

§21.50  Standards  for  aiKVda. 

(a)  In  determining  the  reastmableness 
of  the  amoimt  sou^t  as  an  award  of  fees 
and  expenses  for  an  attorney,  agent,  or 
expert  uritness.  the  adjudicative  officer 
shall  consider  one  or  more  of  the 
following 

(1) (i)  If  the  attorney,  agent,  or  expert 
witness  is  in  private  practice,  his  re  her 
customary  fee  for  similar  services;  or 

(ii)  If  the  attorney,  agent,  re  eiqwrt 
witness  is  an  employee  of  the  applicant, 
the  fully  allocated  cost  (rf  the  srevices. 

(2)  Tm  prevailing  rate  for  similar 
services  in  the  community  in  which  the 
attorney,  agent,  or  expert  witiress 
ordinarily  performs  se^ces. 

(3)  The  time  the  attomey,  agent,  re 
expert  witness  actually  spent  on  the 
applicant’s  behalf  with  respect  to  the 
adversary  adjudication. 

(4)  The  time  the  attorney,  agent,  re 
expert  witness  reasonably  spent  in  li^t 
of  the  difficulty  or  complexity  of  the 
covered  issues  in  the  adversary 
adjudication. 

(5)  Any  other  factors  that  may  bear  on 
the  value  of  the  services  provided  by  the 
attorney,  agent,  or  expert  witness. 

(b)  The  adjudicative  officer  may  not 
grant — 

(1)  An  award  for  the  fee  of  an  attorney 
or  amnt  in  excess  of  $75.00  per  hour;  or 

(2)  An  award  to  compensate  an  expert 
witness  in  excess  of  the  highest  rate  at 
which  the  Department  pays  expert 
witnesses. 

(c)  The  adjudicative  officer  may  also 
determine  whether — 

(1)  Any  study,  analysis,  engineering 
report,  text,  or  project  for  which  the 
applicant  seeks  an  award  was  necessary 
for  the  preparation  of  the  applicant’s 
case  in  the  adversary  adjudication;  and 

(2)  The  costs  claimed  by  the  applicant 
for  this  item  or  items  are  reasonable. 

(d)  The  adjudicative  officer  may  not 
make  an  award  to  an  eligible  party  if  the 
adjudicative  officer,  the  CRRA,  or  the 
Secretary  on  review  finds  that,  based  on 
a  review  of  the  administrative  record  as 
a  whole— 

(1)  The  position  of  the  Department,  as 
defined  in  §  21.3,  was  substantially 
justified;  or 

(2)  Special  circumstances  make  an 
award  unjust. 

(e)  The  adjudicative  officer  may 
reduce  or  deny  an  award  to  the  extent 
that  the  applicant  engaged  in  conduct 
that  unduly  or  imreasonably  protracted 
the  adversely  adjudicatioa. 

(f)  If  an  applicant  is  entitled  to  an 
award  because  the  applicant  prevailed 
over  another  agency  of  the  United  States 
that  participated  in  a  proceeding  before 


the  Department  and  that  agency’s 
position  was  not  substantially  justified, 
the  adjudicative  officer  shall  determine 
whethw  to  make  the  award,  re  an 
appropri^  pretkm  of  the  award, 
against  that  agency.  For  the  pinpose  of 
this  determinatioa,  the  requirements  of 
this  sul^)ext  apply. 

(Authority:  5  U.S.C.  S04(a),  (b)(l)(A},  and 

(b)(1)(E)) 

§21.51  InMai  decMon  In  appHcadone  not 
subject  to  the  CRRA. 

(a)  In  applications  not  subject  to  the 
jurisdictirei  of  the  CRRA,  the 
adjudicative  officer  ^lall  issue  an  initial 
decision  on  an  application  within  30 
days  after  compfetion  of  proceedings  on 
the  application. 

(b)  The  initial  decision  must  include 
the  following: 

(1)  Written  findings,  including 
sufficient  supporting  explanation,  on — 

(1)  The  applicant's  status  as  a 
prevailing  party; 

(ii)  The  anplicant’s  eligibility: 

(iii)  Whether  the  position  of  the 
Department  was  substantially  justified; 

(iv)  Whether  special  circumstances 
m^e  an  award  imjust; 

(v)  If  applicable,  whether  the 

applicant  engaged  in  conduct  that 
imduly  or  unreasonably  protracted  die 
adversary  adjudication;  and  < 

(vi)  Other  ractual  issues  raised  in  the 
adversary  adjudication. 

(2)  A  statement  of  the  amount 
awarded,  including  an  explanation — 
with  supporting  information — for  any 
difference  between  the  amount 
requested  by  the  applicant  and  the 
amount  awarded. 

(3)  A  statement  of  the  applicant’s  right 
to  request  review  by  the  ^cretary  imder 
§21.54. 

(4)  A  statement  of  the  applicant's  right 
under  §  21.56  to  seek  judicial  review  ^ 
the  final  award  determination. 

(c)  The  explanation  referred  to  in 
paragraph  (bK2]  of  this  section  may 
include — 

(1)  Whether  the  amount  requested 
was  reasonable;  and 

(2)  The  extent  to  which  the  applicant 
unduly  or  unreasonably  protracted  the 
adversary  adjudication. 

(Authority:  5  U.S.C.  504  (aK3)  and  (c)) 

§21.52  Initial  decision  by  an  adjudleotWe 
officer  in  appiications  subject  to  CRRA 
Jurisdiction. 

(a)  IF  the  application  is  subject  to  the 
juii^iction  of  the  CRRA,  the 
adjudicative  officer  shall  issue  the 
initial  decision  within  30  days  after 
completion  of  the  proceedings. 

(b)  The  initial  decision  must  include 
the  information  required  undre 

§  21.51(b).  However,  instead  of  the 
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information  required  under 
§  21.51(b)(3),  the  initial  decision  must 
inform  the  applicant  of— 

(1)  Its  right  to  request  review  by  the 
CRRA;  and 

(2)  Its  right  to  request  review  by  the 
Seaetary  of  the  CRRA’s  final  decision. 

(c)  If  the  applicant  or  the 
Department’s  counsel  appeals  the 
adjudicative  officer’s  initial  decision, 
the  appeal  must  be  submitted  to  the 
CRRA,  in  writing,  within  30  days  after 
the  initial  decision  is  issued. 

(d)  If  the  applicant  or  the 
Department’s  counsel  does  not  appeal 
the  adjudicative  officer’s  initial  decision 
to  the  CRRA  and  the  Secretary  does  not 
decide  to  review  the  initial  decision 
under  §  21.54(a),  the  initial  decision 
becomes  the  Department’s  final  decision 
60  days  after  it  is  issued  by  the  officer. 

(Authority:  5  U.S.C.  504(b)(l)(Q:  20  U.S.C. 
1681:  29  U.S.C  794;  42  U.S.C  2000-1  et  seq. 
and  6101  et  seq.) 

§21.53  Final  decision  of  the  CRRA. 

(a)  In  an  application  subject  to  the 
jurisdiction  of  the  CRRA,  the  CRRA 
shall,  within  30  days  after  receipt  of  the 
written  appeal — 

(1)  Issue  a  final  decision  on  the  appeal 
of  the  adjudicative  officer’s  initial 
decision;  or 

(2)  Remand  the  application  to  the 
adjudicative  officer  for  further 

^  (b)  The  ^RRA  shall  review  the  initial 
decision  on  the  basis  of  the  written 
record  of  the  proceedings  on  the 
application.  This  includes  but  is  not 
limited  to — 

(1)  The  written  request;  and 

(2)  The  adjudicative  officer’s  findings 
as  described  in  §  21.51(b). 

(c)  The  CRRA  shall  act  on  the  review 
by  either — 

(1)  Issuing  a  final  decision  on  the 
application;  or 

(2)  Remanding  the  application  to  the 
adjudicative  officer  for  further 
proceedings. 

(d)  If  the  CRRA  issues  a  final  decision, 
the  CRRA’s  decision  must  include — 

'll)  Written  findings,  including 
supporting  explanation,  on — 

(1)  The  applicant’s  status  as  a 
prevailing  party; 

(ii)  The  applicant’s  eli^bility; 

(iii)  Whether  the  position  of  the 
Dejpartment  was  substantially  justified; 

(iv)  Whether  special  circumstances 
make  an  award  unjust; 

(v)  Whether  the  applicant  engaged  in 
conduct  that  unduly  or  unreasonably 
protracted  the  adversary  adjudication; 
and 

(vi)  Other  factual  issues  raised  in  the 
adversary  adjudication. 

(2)  A  statement  of  the  amount 
awarded,  including  an  explanation — 


with  supporting  information — for  any 
difference  between  the  amount 
requested  by  the  applicant  and  the 
amount  awarded. 

(3)  A  statement  of  the  applicant’s  ri^t 
to  request  review  by  the  Seoetary  under 
§21.54. 

(4)  A  statement  of  the  applicant’s  right 
under  §  21.56  to  seek  judicial  review  of 
the  final  award  detennination. 

(e)  The  explanation  referred  to  in 
paragraph  (d)(2)  of  this  section  may 
include — 

(1)  Whether  the  amount  requested 
was  reasonable;  and 

(2)  The  extent  to  which  the  applicant 
unduly  or  unreasonably  protracted  the 
adversary  adjudication. 

(Authority:  5  U.S.C  301,  557  (b)  and  (c);  20 
U.S.C  1681  and  3401  et  seq.\  29  U.S.C  794; 
42  U.S.C.  2000d-l  et  seq.  and  6101  et  seq.) 

§21.54  Review  by  the  Secretary. 

(a)  The  Secretary  may  decide  to 
review — 

(1)  An  initial  decision  made  by  an 
adjudicative  officer  in  a  proceeding  not 
subject  to  CRRA  review; 

(2)  An  initial  decision  made  by  an 
adjudicative  officer  in  a  proceeding 
subject  to  CRRA  review  that  was  not 
appealed  to  the  CRRA;  or 

(3)  A  final  decision  made  by  the 
CRRA  under  §  21.53. 

(b)  The  Secretary  decides  to  review  a' 
decision  under  21.54(a)  either — 

(1)  Upon  receipt  of  a  written  request 
for  review  by  an  applicant  or 
Department’s  counsel;  or 

(2)  Upon  the  Secretary’s  own  motion. 

(c)  If  the  applicant  or  the 
Department’s  counsel  seeks  a  review, 
the  request  must  be  submitted  to  the 
Secretary,  in  writing,  within  30  days 
of — 

(1)  An  initial  decision  in  a  proceeding 
not  subject  to  CRRA  review;  or 

(2)  A  final  decision  of  the  CRRA. 

(d)  'The  Secretary  decides  whether  to 
accept  or  reject  a  request  for  review  of 
an  initial  decision  made  by  the 
adjudicative  officer  in  a  proceeding  not 
subject  to  CRRA  review  or  a  final 
decision  of  the  CRRA  within  30  days 
after  receipt  of  a  request  for  review. 

(e)  The  Secretary  may  decide  on  his 
own  motion  to  review  a  decision  made 
under  §  21.54(a)  within  60  days  of  the 
initial  decision  by  the  adjudicative 
officer  or  a  final  decision  of  the  CRRA. 

(f)  If  the  Secretary  decides  to  review 
the  adjudicative  officer’s  initial  decision 
or  the  CRRA’s  final  decision — 

(1)  The  Secretary  reviews  the 
adjudicative  officer’s  initial  decision  or 
the  CRRA’s  final  decision  on  the  basis 
of  the  written  record  of  the  proceedings 
on  the  application.  This  includes,  but  is 
not  restricted  to— 


(1)  The  written  request  for  review; 

(ii)  The  adjudicative  officer’s  findings 
as  described  in  §  21.51(b);  and 

(iii)  If  applicable,  the  final  decision  of 
the  QIRA,  if  any;  and 

(2)  The  Secretary  either  — 

(i)  Issues  a  final  decision;  or 

(ii)  Remands  the  application  to  the 
adjudicative  officer  or  the  CRRA  for 
further  proceedings. 

(g)  If  the  Secretary  issues  a  final 
decision,. the  Secretary’s  decision  — 

(1)  Is  in  writing; 

(2)  States  the  reasons  for  the  decision; 
and 

(3)  If  the  decision  is  adverse  to  the 
applicant,  advises  the  applicant  of  its 
right  to  petition  for  judicial  review 
under  §21.56. 

(Authority:  5  U.S.C.  557(b)  and  (c)) 

§21.55  Final  decision  if  the  Secretary  doe* 
not  review. 

If  the  Secretary  takes  no  action  under 
§21.54— 

(a)  The  adjudicative  officer’s  initial 
decision  on  the  application  becomes  the 
Department’s  final  decision  60  days 
after  it  is  issued  by  the  adjudicative 
officer;  or 

(b)  'Die  CRRA’s  decision  on  the 
application  becomes  the  Departpient’s 
final  decision  60  days  after  it  is  issued 
by  the  CRRA. 

(Authority:  5  U.S.C  301) 

§21.56  Judicial  review. 

If  an  applicant  is  dissatisfied  with  the 
award  determination  in  the  final 
decision  under  §§  21.52-21.55,  the 
applicant  may  seek  judicial  review  of 
that  determination  under  5  U.S.C. 
504(c)(2)  within  30  days  after  that 
determination  was  made. 

(Authority:  5  U.S.C  504(c)(2)) 

Subpart  G— How  Are  Awards  Paid? 

§21.60  Payment  of  awards. 

To  receive  payment,  an  applicant 
granted  an  award  under  the  Act  must 
submit  to  the  Financial  Management 
Service  of  the  Department  — 

(a)  A  request  for  payment  signed  by  - 
the  applicant  or  its  duly  authorized 
agent; 

(b)  A  copy  of  the  final  decision 
granting  the  award;  and 

(c)  A  statement  that  — 

(1)  The  applicant  will  not  seek  review 
of  the  decision  in  the  United  States 
courts;  or 

(2)  The  process  for  seeking  review  of 
the  award  has  been  completed. 
(Authority:  5  U.S.C  504(c)(1)  and  (d)) 

§21.61  Raiasaa. 

If  an  applicant,  its  agent,  or  its 
attorney  accepts  payment  of  any  award 
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or  settlement  in  conjunction  with  an 
application  under  this  part,  that 
acceptance  — 

(a)  Is  final  and  conclusive  with 
respect  to  that  application;  and 


(b)  Constitutes  a  complete  release  of 
any  further  daiin  against  the  United 
States  widi  respect  to  that  application. 


(Authority:  5  U.SX1  S04|c)(11} 
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DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 

60  CFR  Part  32 
RIN  1018-AB25 

Addition  of  Ten  National  Wildlife 
Refuges  to  the  List  of  Open  Areas  for 
Hunting,  One  to  the  List  for  Sport 
Rshing  and  Pertinent  Refuge-Specific 
Regulations 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  add  ten 
national  wildlife  refuges  (NWR(s))  to  the 
lists  of  open  areas  for  migratory  game 
bird  hunting,  upland  game  hunting, 
and/or  big  game  himting,  one  NWR  to 
the  list  for  sport  fishing  and  pertinent 
refuge-specific  regulations  for  those 
activities.  The  Service  has  determined  . 
that  such  uses  will  be  compatible  with 
and,  in  some  cases,  enhance  the 
purposes  for  which  each  refuge  was 
established.  The  Service  has  further 
determined  that  this  action  is  in 
accordance  with  the  provisions  of  all 
applicable  laws,  is  consistent  with 
principles  of  soimd  wildlife 
management,  and  is  otherwise  in  the 
public  interest  by  providing  additional 
recreational  opportunities  of  a 
renewable  natiiral  resource.  These 
newly  opened  areas  are  listed  in  a  new 
format  which  will  reorganize  refuge- 
specific  hunting  and  fishing  regulations 
under  one  part  instead  of  four  separate 
regulatory  subparts  and  which  has  been 
proposed  in  another  document 
published  in  the  Federal  Register  on 
November  25, 1992. 

DATES:  All  comments  must  be  received 
on  or  before  December  23. 1992.  See 
SUPPLEMENTARY  INFORMATION  for 
discussion  of  comment  period. 
ADDRESSES:  Address  comments  to 
Assistant  Director — Refuges  and 
Wildlife,  U.S.  Fish  and  Wildlife  Service, 
room  3248, 1849  C  Street,  NW., 
Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duncan  L.  Brown,  U.S.  Fish  and 
Wildlife  Service.  Division  of  Refuges, 
MS  670  ARLSQ,  1849  C  Street,  NW.. 
Washington,  DC  20240;  Telephone: 

(703)  358-2043. 

SUPPLEMENTARY  INFORMATION:  National 
wildlife  refuges  are  generally  closed  to 
hunting  and  sport  fishing  until  opened 
by  rulemaking.  The  Secretary  of  the 
Interior  (Secretary)  may  open  refuge 
areas  to  hunting  and/or  fishing  upon  a 
determination  that  such  uses  are 


compatible  with  the  purpose(s)  for 
whi^  the  refuge  was  establi^ed,  and 
that  funds  are  available  for 
development,  operation,  and 
maintenance  of  a  himting  or  fishing 
program.  The  action  must  also  be  in 
accordance  with  provisions  of  all  laws 
applicable  to  the  areas,  must  be 
consistent  with  the  principles  of  sound 
wildlife  management,  and  must 
otherwise  be  in  the  public  interest.  This 
rulemaking  proposes  to  open  ten  refu^ 
to  hunting  and  one  to  sport  fishing.  Ail 
of  the  hunting  and  fishing  programs 
included  in  this  openings  document 
have  proposed  refiige-specific  hunting 
or  fisUng  regulations  which  are 
included  in  this  rulemaking. 

This  proposed  rulemaking  will  delist 
refuge-specific  fishing  regulations  for 
Ottawa  NWR,  Ohio,  as  its  fishing 
program  has  become  defunct. 

Elepartment  of  the  Interior  policy  is. 
whenever  practicable,  to  afford  the 
public  an  opportunity  to  participate  in 
the  rulemaking  process.  It  is  the  purpose 
of  this  proposed  rulemaking  to  seek 
public  input  regarding  the  proposed 
opening  of  the  refuges  dted  below  to 
migratory  bird  hunting,  upland  game 
himting,  big  game  hunting,  or  sport 
fishing.  Accordingly,  interested  persons 
may  submit  written  comments 
concerning  this  proposal  to  the 
Assistant  Director— Refuges  and 
Wildlife  (ADDRESSES  above)  by  the  end 
of  the  comment  period.  Special 
circumstances  in  the  reformatting  of  the 
hunting  and  fishing  regulations  as 
proposed  to  be  revised  at  57  FR  55686 
on  November  25. 1992,  limit  the  amount 
of  time  that  the  ^rvice  can  allow  for 
public  comment.  In  order  for  the 
regulations  to  be  promulgated  in  a 
timely  manner,  an  abbreviated  comment 
period  of  15  days  is  being  allowed. 
Following  the  comment  period  a  final 
rule  will  be  published  in  the  Federal 
Register  and  may  contain  further 
amendments. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

The  National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
(NWRSAA)  (16  U.S.C  668dd),  and  the 
Refuge  Recreation  Act  of  1962  (RRA)  (16 
U.S.C.  460k)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges.  Specifically,  section  4(d)(1)(A) 
of  the  NV\^AA  authorizes  the 
Secretary  to  permit  the  use  of  any  areas 
within  the  National  Wildlife  Refuge 
System  (Refuge  System)  for  any  purpose 
including  but  not  limited  to  hunting, 
fishing,  public  recreation  and 
accommodations,  and  access,  when  he 
determines  that  such  uses  are 
compatible  with  the  purposes  for  which 


each  refuge  was  established.  The 
Service  administers  the  Refuge  System 
on  behalf  of  the  Secretary.  The  RRA 
gives  the  Secretary  additional  authority 
to  administer  refuge  areas  within  the 
Refuge  System  for  public  recreation  as 
an  appropriate  incidental  or  secondary 
use  only  to  the  extent  that  it  is 
practicable  and  not  inconsistent  with 
the  primary  purposes  for  whidi  the 
refuges  were  established.  In  addition, 
prior  to  opening  refuges  to  hunting  or 
fishing  under  this  Act,  the  Secretary  is 
requii^  to  determine  that  funds  are 
available  for  the  development, 
operation,  and  maintenance  of  the 
permitted  forms  of  recreation. 

In  accordance  with  the  NWRSAA  and 
the  RRA,  the  Secretary  has  determined 
that  these  openings  for  hunting  and 
fishing  are  compatible  and  consistent 
with  the  primary  purposes  for  which 
each  of  the  refuges  listed  below  was 
established,  and  that  funds  are  available 
to  administer  the  programs.  The  hunting 
and  fishing  programs  will  be  general 
within  State  and  Federal  (migratory 
game  bird)  regulatory  frameworks.  A 
brief  description  of  me  proposed 
hunting  and  fishing  proi^ms  follows: 

Modoc  NWB,  located  along  the  south 
fork  of  the  Pit  River  in  Modoc  County, 
three  miles  south  of  the  town  of  Alturas 
in  extreme  northeast  California,  was 
established  in  1960  for  the  protection 
and  management  of  migratory  birds  and 
other  wildlife.  The  6,283  acre  refuge 
itself  consists  of  irrigated  meadows, 
natural  flood  plains,  marsh 
communities,  and  sagebrush/juniper 
uplands.  Waterfowl  and  snipe  hunting 
have  been  permitted  activities  on  the 
refuge  since  1961.  Utilization  of  the 
hunt  area  has  averaged  1,513  visits 
annually  for  the  last  five  years.  Modoc 
NWR  proposes  that  a  limited  junior 
pheasant  hunt  be  allowed.  This  hunt 
would  conflict  with  no  other  natural 
resource  and  would  provide  a  quality 
wildlife  oriented  experience  for  the 
young  and  foster  greater  appreciation  for 
the  natural  environment  while 
promoting  an  interest  in  hunting.  The 
proposed  public  hunting  area  consists  of 
2,130  acres  of  wet  meadows,  grainfields, 
natural  and  man-made  ponds  and 
marshes  along  with  approximately  120 
acres  of  sagebrush  uplands.  This 
represents  34%  of  the  refuge,  leaving 
4,153  acres  (66%)  as  an  inidolate 
sanctuary.  Further  limiting  of  waterfowl 
and  snipe  hunting  to  three  days  per 
week  allows  waterfowl  undisturbed 
access  to  the  hunt  area  on  non-hunt 
days.  These  three  days  of  hunting  will 
have  a  significant  impact  upon  refuge 
resources,  including  endangered  or 
threatened  species,  and  will  be 
compatible  i^th  the  purposes  for  which 
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the  refuge  was  established,  as  so 
provided  in  an  environmental 
assessment  and  a  separate  section  7 
evaluation  under  the  Endangered 
Species  Act.  The  refuge  budj^t  provides 
adequate  funds  to  administer  the 
proposed  hunt,  anticipating  the 
expenditure  of  less  than  1%  of  the 
refuge’s  budget,  and  is  in  compliance 
with  the  RRA. 

Walnut  Creek  NWR,  located 
southwest  of  Prairie  City  in  Jasper 
County,  Iowa,  approximately  20  miles 
east  of  Des  Moines,  was  recently 
established  by  Congress  (1990)  to  restore 
native  tallgrass  prairie,  wetland  and 
woodland  habitats  for  breeding  and 
migratory  waterfowl  and  resident 
wildlife;  to  serve  as  a  major 
environmental  education  center 
providing  opportunities  for  study;  to 
provide  outdoor  recreation  benefits  to 
the  public;  and  to  provide  assistance  to 
local  landowners  to  improve  their  lands 
for  wildlife.  Walnut  Creek  NWR 
proposes  an  interim  hunting  plan  that 
will  guide  hunting  activities  for  the 
1992-93  hunting  season.  Thereafter,  a 
hunt  plan  will  Ira  developed  along  with 
the  recommendations  and  findings  of 
the  Master  Planning  process  which  the 
refuge  has  recently  undergone  and  a  full 
review  of  the  Draft  Environmental 
Impact  Statement.  Hunting  would  be 
open  only  to  upland  game  and  big  game 
and  would  include  whitetail  deer,  ring¬ 
necked  pheasants,  cottontail  rabbits, 
and  squirrel.  Proposed  hunting  seasons 
within  the  refuge  will  correspond  with 
Iowa  state  hunting  seasons  from  October 
through  January.  1993.  An 
environmental  assessment  and  a  section 
7  evaluation  under  the  Endangered 
Species  Act  found  that  the  proposed 
interim  hunt  plan  would  not  adversely 
impact  other  natural  resources  or  affect 
any  listed  species.  An  interim  hunting 
program  will  allow  managers  to  protect 
individual  species  from  overgrazing  and 
or  predation  and  thereby  increase  the 
diversity  of  the  habitat  within  the 
refuge.  Hunting  is  a  compatible  use  on 
this  refuge.  The  cost  of  administering 
the  interim  hunt  program  would  be  less 
than  1%  of  the  refuge’s  budget  and  is 
otherwise  in  compliance  with  the  RRA. 

Chickasaw  NWR,  is  located  just  east 
of  the  Mississippi  River  in  Lauderdale 
County,  Tennessee.  Chickasaw  NWR 
consists  of  21,938  acres  and  was 
established  by  the  Migratory  Bird 
Commission  on  August  5. 1985,  for  the 
primary  purpose  of  use  as  an  inviolate 
sanctuary,  or  for  any  other  management 
purpose,  for  migratory  birds.  The  area  is 
historically  not^  for  its  excellent 
fishing  opportunities  for  crappie, 
bluegill,  catfish,  white  bass,  largemouth 
bass,  and  assorted  sunfishes.  All 


indications  are  that  fish  populations  are 
sufficient  for  fishing  and  other  refuge 
objectives.  The  sport  fishing  program 
would  open  the  refuge  to  fishing  for 
black  baw,  white  bass,  crappie,  sunfish, 
catfish,  and  rough  fish  species  subject  to 
permit.  Public  meetings^ve  been  held 
soliciting  comments  from  anglers  and 
from  non-consumptive  refuge  users  as 
well  with  no  opposition  raised  to  the 
proposed  fishing  program.  A  section  7 
evaluation  under  the  Endangered 
Species  Act  made  a  “not  likely  to 
adversely  affect’’  finding,  and  an 
environmental  assessment  found  no 
anticipated  adverse  impact  to  the 
quality  of  the  human  environment.  The 
fishing  pn^ram  has  been  found 
compatible  with  the  purposes  for  which 
the  refuge  was  establish^  and  is  in 
compliance  with  the  NWRSAA  with 
sufficient  funding  and  staff  to  meet  the 
requirements  of  the  RRA. 

ACE  Basin  NWR,  located  in  the 
counties  of  Charleston,  Beaufort  and 
Colleton,  South  Carolina,  consists  of 
2,887  acres  within  the  350,000  acre 
Ashepoo,  Combahee,  Edisto  (ACE) 

Rivers  Basin.  The  refuge  was  established 
to  assist  in  preserving  a  nationally 
significant  wildlife  ecosystem  that  will 
provide  a  complex  of  habitats  for 
wintering  waterfowl,  other  migratory 
and  resident  birds,  mammals,  reptiles, 
amphibians  and  plants.  Its  main 
emphasis  is  to  increase  and  enhance 
waterfowl  management,  endangered 
species  management,  and  maintenance 
of  other  important  fish  and  wildlife 
values  within  the  ACE  Basin.  The 
proposed  hunt  program  would  allow 
white-tailed  deer  hunting  on  the  Grove 
Plantation  Tract  consisting  of 
approximately  1,955  acres.  The  deer 
population  is  near  or  exceeding  the 
carrying  capacity  of  the  area  and  has  the 
potential  of  degrading  the  habitat  for  use 
by  not  only  deer,  but  also  other  resident 
wildlife  such  as  turkey  and  migrating 
neo-tropical  bird  species.  Seasons  and 
bag  limits  will  be  within  the  guidelines 
jointly  established  by  the  South 
Carolina  Wildlife  and  Marine  Resources 
Department  staff  and  service  personnel. 
The  hunt(s)  will  be  conducted  by  refuge 
staff  within  adequate  budget  parameters 
and  has  been  found  to  be  compatible 
with  the  purposes  for  which  the  refuge 
was  established.  A  section  7  evaluation 
indicates  no  adverse  impact  to  a  listed 
species,  and  an  environmental 
assessment  confirms  a  finding  of  no 
significant  impact  to  other  natural 
resources. 

Pocosin  Lakes  NWR,  located  in 
northeastern  North  Carolina  between 
Albemarle  and  Pamlico  Sounds, 
consists  of  111,474  acres  and  includes 
12,350  acres  that  was  formerly  Pungo 


NWR  and  6,000  acres  adjacent  to  Frying 
Pan  Lake  that  was  a  part  of  Alligator 
River  NWR.  The  refuge  was  established 
for  the  development,  advancement, 
management,  conservation,  and 
protection  of  fish  and  wildlife  resources 
and  (with  respect  to  Pimgo)  for  um  as 
an  inviolate  sanctuary,  or  for  any  other 
management  purpose,  for  migratory 
birds.  The  wildlands  habitat  consists  of 
unmodified  pocosin.  bottomland 
hardwoods,  and  southeastern  shrub  bog 
vegetation.  The  proposed  hunt  plan 
would  open  the  refuge  to  migratory  bird 
hunting,  upland  game  and  big  game 
hunting  (deer  only).  The  area  which  was 
formerly  Pungo  NWR  would  be  utilized 
only  for  deer  hunting,  as  previously 
authorized.  Hunts  would  be  within  state 
seasons  and  include  the  hunting  of 
ducks,  snow  geese,  swans,  doves, 
woodcock,  rails  and  snipe;  quail,  rabbit, 
squirrel,  raccoon  and  opossum;  and 
white-tailed  deer.  This  hunting  activity 
has  been  found  not  to  have  significant 
environmental  effects  as  determined  by 
an  environmental  assessment  and 
finding  of  no  significant  impact.  A 
section  7  evaluation  has  determined  that 
there  will  be  no  adverse  impact  to  any 
listed  species.  The  proposed  hunting 
program  has  been  designed  to  contribute 
to  and  be  compatible  with  refuge 
purposes  and  objectives  and  be  in 
compliance  with  the  NWRSAA.  The 
current  refuge  budget  provides  adequate 
funds  to  administer  the  proposed  hunts 
and  is  in  compliance  with  the  RRA. 

Rice  Lake  NWR  is  composed  of  two 
units.  The  Rice  Lake  Unit  is  located  in 
Aitkin  County,  Minnesota, 
approximately  120  miles  north  of 
Minneapolis-St.  Paul,  encompassing 
18,104  acres.  The  Sandstone  Unit 
includes  2,045  acres  located  in  Pine 
County,  Minnesota,  approximately  40 
miles  southwest  of  the  Rice  Lake  unit 
and  80  miles  north  of  Minneapolis/St. 
Paul.  The  units  of  the  refuge  were 
established  for  use  as  a  refuge  and 
breeding  ground  for  migratory  birds  and 
other  wildlife,  as  well  as  an  inviolate 
sanctuary,  or  for  other  management 
purpose,  for  migratory  birds.  The  Rice 
Lake  unit  has  abundant  natural  foods, 
particularly  wild  rice  and  wild  celery, 
and  this  has  attracted  wildlife  to  the 
area  for  centuries.  Several  waterfowl 
species  including  mallards, 
canvasbacks,  blue  winged  teal  and 
Canada  geese,  nest  here  during  the 
summer  months.  The  Sandstone  Unit  is 
outside  of  a  major  production  area  or 
migration  route  and  has  not  supported 
a  large  waterfowl  population.  The 
primary  habitat  value  of  the  unit  has 
been  for  those  species  associated  with 
the  woodland  or  brushland  biomes.  The 
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refuge  proposes  the  hunting  of 
migratory  game  birds,  specihcally 
woodcock  and  common  snipe  on 
designated  areas.  A  section  7  evaluation 
indicates  no  adverse  impact  to  a  listed 
species,  and  an  environmental 
assessment  conhrms  a  finding  of  no 
significant  impact  to  other  natural 
resources.  As  there  is  already  existing  a 
upland  game  and  big  game  hunting 
program  which  is  adequately  budgeted, 
the  addition  of  migratory  game  bird 
hunting  would  pose  no  unforeseen  or 
undue  constraints  on  the  refuge  budget. 

St.  Catherine  Creek  NWR,  is  located  in 
the  western  section  of  Adams  County 
(in  southwest  Mississippi),  about  7 
miles  south  of  the  City  of  Natchez.  The 
western  boundary  is  the  Mississippi 
River  with  the  eastern  boundary 
basically  following  the  bluffs.  To  date, 
13,473  acres  have  been  purchased  for 
this  refuge.  Catahoula  NWR  lies  35 
miles  to  the  west  and  Yazoo  NWR  lies 
120  miles  north.  The  refuge  was 
established  to  preserve  wintering  habitat 
for  mallards,  pintails,  blue-winged  teal, 
and  wood  ducks  and  production  habitat 
for  wood  ducks  to  meet  the  habitat  goals 
presented  in  the  North  American 
Waterfowl  Management  Plan.  Habitat 
within  the  area  consists  of  bottomland 
and  upland  hardwoods,  cleared  land, 
cypress  swamps,  accreted  land,  and 
fallow  Helds.  Flooding  from  the 
Mississippi  River  is  a  frequent 
occurrence  and  topography  varies  from 
flats  to  depressional  swales  and  larger 
basins  which  Hll  with  water  from  rains 
or  backwater  flooding.  Old  St.  Catherine 
Creek  and  Butler  Lake  are  the  two 
permanent  water  bodies  on  the  refuge. 
The  area  has  historically  been  noted  for 
its  excellent  hunting  opportunities  for 
white-tailed  deer,  waterfowl,  and  small 
game  such  as  rabbits  and  squirrels. 

Based  on  the  preliminary  assessment  on 
the  refuge  and  the  experience  of  the 
Mississippi  Department  of  Wildlife 
biologists  and  conservation  officers,  all 
indications  support  the  fact  that 
relevant  wildlife  populations  are 
sufficient  for  hunting  and  for  other 
refuge  objectives.  The  refuge  proposes 
an  initial  hunting  program  that  would 
involve  only  resident  game  including 
squirrels,  rabbits,  and  white-tailed  deer. 
No  waterfowl  hunting  is  foreseen  at  this 
time.  The  sport  hunting  program  will  be 
monitored  by  refuge  personnel.  The  cost 
of  the  program  includes  personnel  time, 
equipment,  fuel,  supplies,  facility 
upgrading,  etc.,  and  is  adequately 
provided  for  within  the  refuge  budget 
and  is  in  compliance  with  the  RRA.  The 
hunting  program,  seasons  and  bag 
limits,  will  fall  within  the  framework 
established  by  the  Mississippi 
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Department  of  Wildlife,  Fisheries,  and 
Parks.  As  a  management  objective, 
hunting  provides  the  public  with  an 
opportunity  to  utilize  a  renewable 
resource,  llie  removal  of  surplus 
animals  prevents  overpopulation  of 
deer,  which  can  be  detrimental  to  the 
herd’s  health  and  well  being,  and 
negatively  impact  the  environment. 
Hunting  of  deer  and  other  species  is 
compatible  with  refuge  purposes  and 
objectives,  sound  wildlife  management, 
in  the  public’s  interest  and  in 
compliance  with  the  NWRSAA.  A 
Section  7  endangered  si>ecies  evaluation 
has  been  completed  and  resulted  in  a 
"will  not  affect”  conclusion  for  the 
hunting  seasons  proposed.  The 
environmental  assessment  establishes 
that  no  adverse  impact  to  other  wildlife 
resources  are  anticipated. 

James  River  NWR,  is  located  in  Prince 
George  County,  Virginia,  and  lies 
approximately  6  miles  southeast  of  the 
City  of  Hopewell  and  thirty  miles  south 
of  Richmond.  The  refuge  is  bordered  by 
Powells  Creek  on  the  west,  James  River 
te  the  north,  and  the  Flowerdew 
Hundred  Plantation  to  the  south.  The 
refuge  was  established  under  the 
Endangered  Species  Act  to  conserve  fish 
or  wildlife  which  are  listed  as 
endangered  species  or  threatened 
species  or  plants.  Bald  eagles  have  been 
prominent  users  of  the  James  River  area 
of  Virginia  since  before  colonial  days. 
Eagles  nest  in  the  area,  but  the  dominant 
activity  has  been  roosting  and  foraging 
by  migrating  eagles.  The  area  supports 
the  largest  summer  juvenile  eagle 
concentration  east  of  the  Mississippi 
River.  The  refuge  consists  of  3,538  acres 
of  predominantly  hardwood  and  cut 
over  loblolly  pine.  The  proposed  hunt 
plan  calls  for  the  hunting  of  white-tailed 
deer  only  and  is  the  only  hunt  program 
anticipated  for  the  refuge.  The 
objectives  of  the  hunt  are  to  maintain 
the  population  of  white-tailed  deer  at  a 
level  commensurate  with  the  biological 
carrying  capacity  of  the  available  refuge 
habitat,  and  to  provide  high  quality 
wildlife  oriented  recreation.  'The  Service 
will  continue  forest  management 
practices  that  favor  the  bald  eagle  and 
which  are  not,  in  any  way,  impacted  by 
the  harvest  of  white-tailed  deer.  Based 
on  a  computer  model  of  deer  herd 
population  dynamics,  without 
dedicated  harvest  methods  of  the  deer 
population  a  dramatic  increase  in  that 
population  will  occur.  When  this  occurs 
(doubling  in  two  years,  increasing  10 
fold  in  ten  years),  over-browsing  leading 
to  habitat  degradation,  disease,  and 
starvation  will  occur.  In  accordance 
with  the  guidelines  set  forth  in  the  1985 
National  Wildlife  Federation 
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publication.  Bald  Eagles  in  the 
Chesapeake:  A  Management  Guide  for 
Landowners,  hunting  will  not  occur 
after  DecemW  14th.  The  closed  area 
around  each  nest  tree  during  the  hunt 
will  equal  or  exceed  the  required  200 
yard  radius,  and  will  be  posted  prior  to 
November  1st  of  each  hunt  year.  This 
action  will  decrease  eagle  disturbance 
and  increase  the  protection  of  the 
nesting  bald  eagles  that  inhabit  the 
refuge.  A  section  7  evaluation 
concluded  that  public  shotgun  himting 
of  white-tailed  deer  on  James  River 
NWR  will  not  affect  the  bald  eagle.  A 
Hnding  of  no  significant  impact  was 
made  by  the  environmental  assessment. 
The  proposed  hunting  program  has  been 
designed  to  contribute  to  and  be 
compatible  with  refuge  purposes  and 
objectives  and  be  in  compliance  with 
the  NWRSAA.  There  is  sufficient 
funding  and  personnel  to  operate  this 
program  and,  therefore,  the  hunt  will  be 
in  compliance  with  the  RRA. 

Sibley  Lake  NWR,  is  a  1,077  acre 
refuge  in  Griggs  County  in  east  central 
North  Dakota.  The  refuge  was 
established  in  1939  by  Executive  Order 
to  serve  “as  a  refuge  and  breeding 
ground  for  migratory  birds  and  other 
wildlife.”  The  refuge  has  a  587  acre 
Type  IV  wetland  that  provides  excellent 
migratory  bird  habitat.  The  upland  is 
comprised  of  285  acres  of  cropland  and 
255  acres  of  pasture.  Sibley  L^e  NWR 
is  an  island  of  wildlife  habitat  in  an  area 
of  intense  agriculture.  Deer  from  the 
surrounding  area  are  drawn  to  the 
refuge  during  the  state  firearms  deer 
season  for  protection.  Following  the 
close  of  the  deer  season  they  do  not 
redistribute  back  to  the  areas  from 
which  they  came  until  the  following 
spring.  This  intense  winter 
concentration,  at  times  over  200  deer 
per  square  mile,  is  destructive  to  refuge 
habitat  and  leads  to  serious  depredation 
problems  on  neighboring  private  lands 
particularly  during  severe  winters.  The 
refuge  is  the  only  closed-to-hunting  area 
for  many  miles.  'The  proposed  hunt  plan 
would  allow  for  deer  hunting  only.  The 
objectives  of  the  proposed  hunt  are  to 
reduce  the  destruction  of  habitat  on  the 
refuge,  reduce  depredation  problems  to 
privately  owned  lands  surrounding  the 
refuge,  redistribute  deer  back  to  their 
home  range  and  provide  a  recreational 
opportunity  to  local  hunters.  The 
redistribution  of  the  deer  herd  would 
rest  in  lower  winter  mortality  to  the 
deer  herd  and  a  higher  harvest  by 
hunters.  The  refuge  asserts  that  it  would 
not  cost  any  more  to  patrol  the  refuge 
and  monitor  permitted  deer  hunting 
than  it  would  be  to  see  that  hunting  is 
not  occurring.  The  refuge  budget, 
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therefore,  has  adequate  funds  to 
administer  the  proposed  program  and  is 
in  compliance  with  the  RRA.  There  has 
been  a  finding  of  no  significant  impact 
on  the  quality  of  the  human 
environment  if  the  hunt  plan,  as 
proposed,  is  implement^.  A  section  7 
evaluation  under  the  Endangered 
Species  Act  found  that  the  proposed 
hunt  program  is  not  likely  to  adversely 
affect  any  listed  species.  A  further 
determination  was  made  that  the  hunt 
program  was  compatible  with  the 
purposes  for  which  the  refuge  was 
established  and  is  in  compliance  with 
the  NWRSAA. 

Audubon  NWR  consists  of  14,738 
acres  in  west  central  North  Dakota, 
McLean  County.  The  refuge  is 
superimposed  on  the  Corps  of 
Engineer’s  Garrison  Dam  and  Reservoir 
Project  and  was  established  in  1955  as 
mitigation  for  wildlife  habitat  destroyed 
by  the  filling  of  Lake  Sakakawea  behind 
Garrison  Dam.  Audubon  NWR  contains 
about  10,780  acres  of  wetlands  of  which 
Lake  Audubon  accounts  for  10,420 
acres.  The  remaining  wetlands  consist 
of  about  48  acres  of  temporary  seasonals 
(Type  I),  27  acres  of  subirrigated 
meadows  (Type  II),  150  acres  of 
seasonal  shallow  marshes  (Type  III),  and 
135  acres  of  deeper,  permanent  cattail 
marshes  (Type  IV).  T^e  refuge  has  a 
large  number  of  islands  some  of  which 
are  lost  each  year  to  erosion.  Presently 
there  are  about  120  islands  totalling 
about  440  acres  of  grassland  within  the 
refuge  portion  of  L^e  Audubon.  The 
islands  are  used  extensively  by  nesting 
ducks,  Canada  geese,  shorebirds, 
California  and  ringbilled  gulls,  common 
terns  and  cormorants.  The  refuge 
pi:oposes  to  open  hunting  to  upland 
game,  including  gray  partridge,  sharp¬ 
tailed  grouse  and  ring-necked  pheasant. 
Use  of  this  particular  refuge  for  upland 
game  hunting  is  anticipate  to  be  quite 
low  due  to  four  factors:  (1) 
Approximately  37,000  acres  of  public 
lands  of  equal  or  greater  value  for 
pheasant  hunting  will  be  open  to  public 
hunting  in  the  country;  (2)  vehicle 
access  will  be  severely  limited  because 
access  roads  (except  two)  are  not 
plowed  and  normally  are  snow  blocked 
by  December  1  (the  beginning  of  the 
season);  (3)  average  pheasant  numbers 
are  approximately  300-600  pheasants, 
only  about  half  males;  and  (4)  lack  of 
heavy  cover  which  vdll  hold  pheasants 
for  hunters  at  this  time  of  the  year.  The 
initial  cost  for  this  hunt  is  $1,000  and 
includes  extra  labor  for  informing  the 
public  with  signing,  writing  an 
information  sheet,  answering  questions 
and  extra  law  enforcement.  Once 
established,  the  operating  costs  of  the 


significant  economic  effect  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 


hunt  are  estimated  at  about  $700.  The 
refuge,  therefore;  has  adequate  funds  to 
operate  this  program  and  is  in 
compliance  with  the  RRA.  Hunting 
upland  birds  (detailed  above)  has  been 
found  to  be  compatible  with  the 
purposes  for  which  the  refuge  was 
established  because  it  will  occur  in 
December  after  all  wetlands  have  frozen 
and  waterfowl  have  minted  south.  The 
hunt  will  require  use  of  steel  shot  so 
that  lead  is  not  deposited  into  wetlands. 
An  environmental  assessment  has  made 
a  finding  of  no  significant  impact  to  the 
human  environment  and  a  section  7 
evaluation  under  the  Endangered 
Species  Act  anticipates  no  impact  to  any 
listed  species.  The  himt  program  is  in 
compliance  with  the  NWRSAA. 

Economic  Effects 

Executive  Order  12291,  “Federal 
Regulation,”  of  February  17, 1981,  , 

requires  the  preparation  of  regulatory 
impact  analyses  for  major  rules.  A  major 
rule  is  one  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more;  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  government  agencies  or 
geographic  regions;  or  significant 
adverse  effects  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises.  The 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq.)  fuilher  requires  the 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations  or 
governmental  jurisdictions.  It  is 
estimated  that  opening  these  refuges  to 
hunting  and  fishing  will  generate 
$25,000,980  or  substantially  less  them 
$100  million. 

With  respect  to  small  entities,  this 
rule  will  have  a  positive  aggregate 
economic  effect  on  small  businesses, 
organizations,  and  governmental 
jurisdictions.  The  openings  will  provide 
recreational  opportunities  and  generate 
economic  benefits  that  may  not  now 
exist,  and  will  impose  no  new  costs  on 
small  entities.  While  the  number  of 
small  entities  likely  to  be  affected  is  not 
known,  the  number  is  judged  to  be 
small.  Moreover,  the  added  cost  to  the 
Federal  Government  of  law 
enforcement,  posting,  and  other  actions 
needed  to  implement  activities  under 
this  rule  will  be  considerably  less  than 
the  income  generated  from  the 
implementation  of  these  hunting  and 
sport  fishing  programs.  Accordingly,  the 
Department  of  the  Interior  has 
determined  that  this  rule  is  not  a  “major 
rule”  within  the  meaning  of  Executive 
Order  12291  and  will  not  have  a 


Paperwork  Reduction  Act 

The  information  collection 
requirements  for  part  32  are  found  in  50 
CFR  part  25  and  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  U.S.C.  et  seq.  and 
assigned  clearance  number  1018-0014. 
The  information  is  being  collected  to 
assist  the  Service  in  administering  these 
programs  in  accordance  with  statutory 
authorities  which  require  that 
recreational  uses  be  compatible  with  the 
primary  pxirposes  for  which  the  areas 
were  established.  The  information 
requested  in  the  application  form  is 
retired  to  obtain  a  benefit. 

The  public  reporting  burden  for  the 
application  form  is  estimated  to  average 
six  (6)  minutes  per  response,  including 
time  for  reviewing  instructions, 
gathering  and  maintaining  data,  and 
completing  the  form.  Direct  comments 
on  the  burden  estimate  or  any  other 
aspect  of  this  form  to  the  Service 
Information  Collection  Officer,  U.S.  Fish 
and  Wildlife  Service.  1849  C  Street, 
NW..  MS  224  ARLSQ,  Washington.  DC 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1018-0014),  Washington,  DC 
20503. 


Pursuant  to  the  requirements  of 
section  102(2)(C)  of  Uie  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)),  environmental 
assessments  have  been  prepared  for 
these  proposed  openings.  Based  upon 
the  Environmental  Assessments,  the 
Service  issued  Findings  of  No 
Significant  Impact  with  respect  to  the 
openings.  Section  7  evaluations  were 
prepared  pursuant  to  the  Endangered 
Species  Act.  These  documents  are 
available  for  public  inspection  and 
copying  in  room  670, 4401  North 
Fairfax  Drive,  Arlington,  Virginia,  or  by 
mail,  at  the  address  listed  in  the  section 
“ADDRESSES”  above. 

Duncan  L.  Brown.  Division  of 
Refuges,  U.S.  Fish  and  Wildlife  Service, 
Washington,  DC,  is  the  primary  author 
of  this  proposed  rulemaking  document. 

List  of  Subjects  in  50  CFR  Part  32 

Hunting,  Fishing,  Reporting  and 
recordkeeping  requirements.  Wildlife, 
Wildlife  refuges. 

Accordingly,  it  is  proposed  to  amend 
part  32,  as  proposed  to  be  revised  at  57 
FR  55686  on  November  25, 1992,  of 
chapter  I  of  Title  50  of  the  Code  of 
Federal  Regulations  as  set  forth  below: 


Environmental  Considerations 
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PART  32— (AMENOEO] 

1.  The  authority  citation  for  part  32 
would  continue  to  read  as  follows: 

Authority:  5  U.S.C  301;  16  U.SXL  460k, 
664, 668dd,  715i. 

§32.7  [Amended] 

2.  Section  32.7  would  be  amended  by 
adding  alphabetically  “Walnut  Creek 
National  Wildlife  Refuge**  under  Iowa; 
“Pocosin  Lakes  National  Wildlife 
Refuge”  xmder  North  Carolina;  "Sibley 
Lake  National  Wildlife  Refuge”  under 
North  Dakota;  "ACE  Basin  National 
Wildlife  Refuge”  under  South  Carolina; 
"James  River  National  Wildlife  Refuge” 
under  Virginia. 

3.  Section  32.24  California  is 
amended  by  adding  text  to  paragraph  B. 
of  the  Modoc  National  Wildlife  Remge 
to  read  as  follows: 

§  32.24  Califomia. 

•  *  •  *  * 

Modoc  National  Wildlife  Refuge 

•  •  tt  •  * 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Only  persons  possessing  a  Califontia 
junior  hunting  license  (resident  or  non¬ 
resident]  may  hunt  pheasants. 

3.  Hunters  shall  possess  and  use.  while  in 
the  field,  only  nontoxic  shot. 
***** 

4.  Section  32.34  Iowa  is  amended  by 
adding  Walnut  Creek  National  Wildlife 
Refuge  to  the  alphabetical  listing  of 
refuges  to  read  as  follows: 

§32.34  Iowa. 

•  •  •  •  * 

Walnut  Creek  National  Wildlife  Refiige 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  Hunting  of  ring¬ 
necked  pheasants,  grey  pa^dge,  b(diwhite 
quail,  cottontail  rabbits,  and  squirrel  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  fbllwing  conditions: 

1.  All  bunting  stands  must  be  removed 
from  the  refuge  at  the  end  of  each  day's  hunt. 

2.  Hunting  of  ring-necked  pheasants,  grey 
partridge,  bobwhite  quail,  and  cottontail 
rabbits  is  permitted  frcnn  the  opening  of  the 
respective  State  seasons  and  will  close  at  the 
conclusion  of  the  State  deer  muzzieloader 
season. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  fblk^ng 
condition:  All  hunting  stands  must  be 
removed  from  the  refuge  at  the  end  of  each 
day’s  himt 

D.  Sport  Fishing.  (Reserved] 

•  •  *  *  • 


5.  Section  32.42  Minnesota  is 
amended  by  adding  text  to  paragraph  A. 
of  Rice  Lake  National  Wildlife  Refuge  to 
read  as  follows: 

§32.42  Minnesota. 

***** 

Rice  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 

Hunting  of  woodcc^  and  common  snipe  is 
permitted  on  designated  areas  of  the  remge. 

***** 

6.  Section  32.43  Mississippi  is 
amended  by  adding  text  to  paragraphs 

B.  and  C.  of  St.  Catherine  Creek  National 
Wildlife  Refuge  to  read  as  follows: 

§32.43  MteelesIppL 
***** 

St.  Catherine  Creek  National  Wildlife  Refuge 
***** 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  beaver,  nutria,  muskrat, 
bobcat,  and  coyote  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition;  Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 
***** 

7.  Section  32.52  North  Carolina  is 
amended  by  adding  Pocosin  Lakes 
National  Wildlife  Refuge  to  the 
alphabetical  listing  of  refuges  to  read  as 
follows: 

§32.52  North  Carolina. 
***** 

Pocosin  Lakes  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  snow  geese,  swans,  doves, 
woodcock,  rails  and  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Access  permitted  Vh.  hours  before  and 
after  legal  shooting  times. 

2.  Firearms  must  be  unloaded  while  being 
transported  by  a  vehicle  or  boat  under  power. 

3.  Only  portable  blinds  and  temporary 
blinds  constructed  of  natural  materials  are 
permitted.  Portable  blinds  must  be  removed 
following  each  day’s  hunt. 

4.  Hunting  is  permitted  during  State 

Season.  t 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  raccoon  and  opossum  is 
permitt^  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions; 

1.  Permits  are  required  for  any  night 
hunting. 

2.  Access  permitted  iv^  hours  before  and 
after  legal  shooting  time. 

3.  Firearms  must  be  unloaded  while  being 
transported  by  a  vehicle  or  boat  under  power. 

4.  Hunting  is  permitted  during  State  season 
except  opossum  and  raccoon  bunting  will  be 
clos^  during  State  bear  season  including  5 
days  before  and  after  that  season. 

C  Big  Game  Hunting.  Hunting  of  white¬ 
tailed  deer  is  permitted  or  designated  areas 


of  the  refuge  subject  to  the  following 
conditions; 

1.  Each  hunter  must  wear  500  square 
inches  of  fluorescent  orange  material  above 
the  waist  visible  from  all  directions  during 
the  muzzle  loading  and  gun  seasons. 

2.  Shotguns  and  pitoitive  weapons  only. 
Pistols  and  noodem  rifles  are  prohibited. 

3.  Firearms  must  be  unloaded  while  being 
transpmted  by  a  vehicle  or  boat  under  power. 

4.  Access  permitted  1  Vt  hours  before  and 
after  legal  shooting  time. 

5.  Himting  pwmitted  during  State  season. 

6.  Dogs  are  not  permitted. 

7.  All  stands  must  be  removed  from  the 
refuge  following  each  day's  hunt.  The 
construction  or  use  of  permanent  stands, 
blinds,  platforms,  or  ladders  is  pndribited. 

D.  Sport  Fishing.  (Reserved] 
***** 

8.  Section  32.53  N(»th  Dakota  is 
amended  by  adding  text  to  paragraph  B. 
of  Audubon  National  Wildlife  Refuge 
and  by  adding  Sibley  Lake  National 
Wildlife  Refuge  to  the  alphabetical 
listing  to  read  as  follows: 

§32.53  North  Dakota. 
***** 

Audubon  National  Wildlife  Refuge 
***** 

B.  Upland  Game  Hunting.  Hunting  of  ring¬ 
necked  pheasants,  gray  partridge  and  sharp¬ 
tailed  grouse  is  permittr^  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 
***** 

Sibley  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  Hunti^  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  (Reserved] 
***** 

9.  Section  32.60  South  Carolina  is 
amended  by  adding  ACE  Basin  National 
Wildlife  Refuge  to  the  alphabetical 
listing  to  read  as  follows: 

§32.60  South  Carolina. 
***** 

ACE  Basin  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  Hunting  oi  white¬ 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition;  Permits  are  required. 

D.  Sport  Fishing.  (Reserved] 
*****. 

10.  Section  32.62  Tennessee  is 
amended  by  adding  text  to  paragraph  D 
of  Chickasaw  National  Wildlife  Remge 
to  read  as  follows: 

§32.62  Tanrtaaaaa. 
***** 


) 
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OiickaMw  National  Wildlifis  Refuga 
•  •  *  •  • 

D.  Sport  Fishing.  Sport  fishing  for  black 
bass,  white  bass,  crappie,  sunhsh,  catfish  and 
rough  flsh  species  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Refuge  fishing  permits  are 
required. 

•  •  •  <t  • 

11.  Section  32.66  Virginia  is  amended 
by  adding  James  River  National  Wildlife 
Refuge  to  the  alphabetical  listing  to  read 
as  follows: 

§32.66  Virginia. 

m  It  It  it  it 


James  River  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Only  shotguns,  20  gauge  or  larger, 
loaded  with  buckshot  only  are  permitted. 

3.  Dogs  are  not  p>ermitt^. 

4.  Only  portable  tree  stands  may  be  used 
and  must  be  removed  at  the  end  of  each  hunt 
day. 

5.  Hunters  must  wear  in  a  conspicuous 
manner  on  head,  chest,  and  back,  a  minimum 


of  400  square  inches  of  solid-colored  hunter 
orange  clothing  or  material. 

D.  Sport  Fishing.  [Reserved] 

***** 

Dated:  September  25, 1992. 

Richard  N.  Smith, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 

[FR  Doa  92-29029  Filed  12-7-92;  8:45  am] 
MLUNO  CODE  4310-66-M 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  91-AWA-6] 

Proposed  Alteration  of  Airport  Radar 
Service  Area  at  Long  lslar>d  MacArthur 
Airport,  isiip.  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  Long  Island  MacA^ur  Airport, 

Isiip,  NY,  Airport  Radar  Service  Area 
(ARSA)  by  removing  areas  of  the 
regulatory  airspace  north,  east,  and  west 
of  the  Long  Island  MacArthur  Airport. 
This  action  would  reduce  the  ARSA’s 
regulatory  airspace  along  the  northern 
shore  of  Long  Island,  NY,  increase  that 
airspace  allocated  for  ingress  and  egress 
for  Uie  Brookhaven  Airport,  and  realign 
the  airspace  west  of  MacArthur  Airport 
to  coincide  with  prominent  landmarks. 
DATES:  Comments  must  be  received  on 
or  before  February  8, 1993. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Coimsel,  Attention:  Rules  Docket 
[AGC-10],  Airspace  Docket  No.  91- 
AWA-6, 800  Independence  Avenue, 
SW.,  Washington,  DC  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916,  800  Independence 
Avenue.  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airs|}ace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
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decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Airspace  Docket  No.  91-AWA-6.”  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  l^fore  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  sxunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Indpendence 
Avenue,  SW.,  Washington.  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
alter  the  Long  Island  MacArthur 
Airport,  Isiip,  NY,  ARSA.  This  proposed 
action  would  modify  the  ARSA  by 
removing  areas  of  the  regulatory 
airspace  north,  east,  and  west  of  the 
Long  Island  MacArthur  Airport.  This 
action  would  reduce  the  ARSA’s 
regulatory  airspace  along  the  northern 
shore  of  Long  Island,  NY,  increase  that 
airspace  allocated  for  ingress  and  egress 
for  the  Brookhaven  Airport,  and  realign 
the  airspace  west  of  MacArthur  Airport 
to  coincide  with  prominent  landmarks. 

In  April  1990,  the  Long  Island  Pilots 
Association  (UPA)  petitioned  the  FAA 
(Docket  No.  26145,  55  FR  17987)  to 
reconfigure  the  Long  Island  MacArthur 
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Airport  ARSA.  The  FAA  has  accepted 
the  suggestion  received  from  UPA  to 
adjust  the  lateral  limits  of  the  Long 
Island  MacArthur  Airport  ARSA.  The 
agency  has  modified  the  initial 
proposed  configuration  submitted  by 
UPA  to  simplify  transient  operations 
outside  the  ARSA’s  airspace,  enhance 
air  traffic  procedures,  and  continue  to 
provide  a  safe  environment. 

The  FAA  conducted  an  informal 
public  meeting  concerning  the  proposed 
modification  to  the  Long  Island 
MacArthur  Airport  ARSA. 
Representatives  from  the  general 
aviation  and  airspace  user  groups. 
Aircraft  Owners  and  Pilots  Association 
(AOPA),  and  UPA  were  in  attendance. 

During  the  meeting,  AOPA  stressed 
the  need  for  improved  services  within 
the  ARSA.  Other  commenters  addressed 
the  servicing  of  instrument  flight  rules 
(IFR)  facilities  within  the  inner  core  of 
the  ARSA  and  equipment  capability  of 
the  air  traffic  control  tower  on  the 
airport.  These  comments  were  outside 
the  scope  of  the  proposed  design 
modification  to  the  ARSA;  therefore, 
they  will  not  be  considered  with  the 
context  of  this  rulemaking. 

The  UPA  representative  had  no 
specific  comments  at  the  meeting  on  the 
proposed  modification. 

Comments  were  received  suggesting 
that  a  visual  flight  rules  (VFR)  practices 
area  outside  of  the  5-mile  radius  to  the 
south  of  the  airport  over  the  bay  from 
the  surface  to  3,000  feet  mean  sea  level 
(MSL)  be  established.  The  FAA  has  not 
incorporated  this  suggestion  because 
aircraft  are  descending  in  this  particular 
area  of  the  existing  ARSA  for  circling 
approaches  to  Runway  33  from  the  west 
and  south. 

A  recommendation  to  raise  the  floor 
of  the  ARSA’s  outer  core  was  submitted 
to  air  traffic  personnel  for  review.  This 
proposal  included  raising  the  floor  of 
the  Long  Island  MacArthur  Airport 
ARSA’s  outer  core  area  to  altitudes 
ranging  bom  2,000  to  3,000  feet  MSL.  A 
careful  analysis  of  this  recommendation 
has  determined  that  raising  the  floors  of 
the  outer  core  would  lead  to  unrealistic 
descent  profiles  for  aircraft  operating 
under  the  conditions.  Consequently,  the 
existing  ARSA  outer  core  floor  is 
proposed  to  remain  at  1,500  feet  MSL. 

Definitions  and  operating 
requirements  applicable  to  ARSA’s  may 
be  found  in  §  71.14  of  FAR  part  71  and 
§§  91.1  and  91.88  of  FAR  part  91.  The 
coordinates  in  this  proposal  are  based 
on  North  American  Datiim  83.  ARSA’s 
are  published  in  §  71.501,  of  FAA  Order 
7400. 7A  dated  November  2, 1992,  and 
effective  November  27, 1992,  which  is 
incorporated  by  reference  in  14  CFR 
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71.1.  The  ARSA,  if  amended,  would  be 
published  subsequently  in  the  Order. 

For  the  reasons  discussed  under 
“Regulatory  Evaluation,”  the  FAA  has 
determined  that  this  proposed 
regulation  (1)  is  not  a  “major  rule” 
under  Executive  Order  12291;  and  (2)  is 
not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 19791. 

Regulatory  Evaluation 

Executive  Order  12291  dated 
February  17, 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  The  order  also  requires  the 
preparation  of  a  draft  Regulatory  Impact 
Analysis  of  all  “major”  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  “major”  rule  is  one  that  is 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  consumer  costs,  or  a 
significant  adverse  effect  on 
competition. 

Under  a  Notice  published  in  1979  (44 
FR  10034,  February  26, 1979),  the 
Department  of  Transportation  (DOT) 
adopted  policies  that  require  a 
Regulatory  Impact  Analysis  for  major  or 
significant  rules.  This  notice  includes 
eight  definitions  of  a  “significant”  rule 
including  whether  the  rule  concerns  a 
matter  on  which  there  is  substantial 
public  interest  or  controversy,  has  a 
substantial  impact  on  a  major 
transportation  safety  problem,  or 
initiates  a  substantial  regulatory 
program  or  change  in  policy. 

The  FAA  has  determined  that  this 
rule  is  not  “major”  as  defined  in  the 
Executive  Order.  Therefore,  a  regulatory 
analysis,  which  includes  the 
identification  and  evaluation  of  cost- 
reducing  alternatives  to  the  rule,  has  not 
been  performed.  Instead,  the  FAA  has 
prepared  a  regulatory  evaluation 
without  identifying  alternatives.  The 
FAA  has  also  determined  that  this  rule 
is  not  “significant”  as  defined  in  the 
DOT  Notice.  In  addition  to  a  summary 
of  the  regulatory  evaluation,  this  section 
also  contains  a  regulatory  flexibility 
determination  required  by  the  1980 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354)  and  an  international  trade  impact 
assessment.  If  more  detailed  economic 
information  is  desired  than  is  contained 
in  this  summary,  the  reader  is  referred 
to  the  full  regvkUtory  evaluation 
contained  in  tlib  dodcet. 

The  FAA  1^  proposing  to  modify  the 
Long  Island  MacArthur  Airport  ARSA 
by  removing  areas  of  the  regulatory 
airspace  north,  east,  and  west  of  the 


Long  Island  MacArthur  Airport.  The 
ARSA’s  regulatory  airspace  would  be 
reduced  to  the  north,  along  the  northwn 
shore  of  Long  Island;  to  the  easL  to 
increase  that  airspace  allotted  for 
ingress  and  egress  for  the  Brookhaven 
Airport;  and  to  the  west,  to  realign  the 
airspace  west  of  MacArthur  Airport  to 
coincide  with  prominent  landmarks. 

The  FAA  believes  that  this  proposed 
change  would  simplify  transient 
operations  outside  the  ARSA’s  airspace 
and  enhance  air  traffic  procedures  while 
continuing  to  provide  a  safe  aviation 
environment. 

Costs 

The  FAA  estimates  the  total  monetary 
costs  of  implementing  this  proposed 
rule  would  be  zero  because  the 
proposed  Long  Island  MacArthur 
Airport  ARSA  modification  is  relieving 
in  nature.  It  would  not  impose  any 
additional  costs  on  the  FAA  or  general 
aviation  (GA)  users.  The  FAA  believes 
that  this  proposed  rule  would  not  result 
in  a  reduction  in  air  safety  (in  terms  of 
an  increased  likelihood  of  a  mid-air 
collision)  due  to  a  contraction  of  the 
subject  ARSA  airspace. 

Benefits 

This  proposed  rule  is  expected  to 
produce  potential  benefits  primarily  in 
the  forms  of  both  increased  operating 
proficiency  and  navigational  efficiency 
for  GA  operators.  This  increased 
efficiency  would  be  reflected  by 
increasing  accessibility  to  the 
Brookhaven  Airport  to  the  east,  by 
establishing  discernible  landmarlb  to 
the  west,  and  by  eliminating  the  need  to 
circumnavigate  the  ARSA  over  the  Long 
Island  Sound  to  the  north  to  avoid  the 
operational  requirements  associated 
with  an  ARSA. 

Conclusions 

The  estimated  monetary  cost  of  this 
proposed  rule  is  zero.  There  would  be 
no  costs  incurred  for  additional 
equipment  or  personnel  for  the  FAA, 
and  there  would  be  no  reduction  in 
aviation  safety  for  aircraft  operators.  The 
potential  benefits  would  be  both 
increased  operating  proficiency  and 
navigational  efficiency  for  GA  operators. 
Accordingly,  the  FAA  has  determined 
that  this  proposed  rule  is  cost  beneficial. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  government  agencies 
to  review  rules  that  may  have  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities.  The  FAA  has  determined  that 
this  proposed  rule  would  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities.  This  determination  is 
based  on  the  belief  that  none  of  the 
small  entities,  such  as  air  taxi  operators, 
would  incur  additional  equipment  or 
operating  costs.  In  addition,  this 
proposed  rule  is  relieving  in  nature  and 
would  not  increase  costs  to  operators. 
Therefore,  this  proposed  rule  requires 
no  regulatory  flexibility  analysis. 

International  Trade  Impact  Assessment 

This  proposed  rule  would  have  little 
or  no  impact  on  trade  for  U.S.  firms 
doing  business  overseas  or  for  foreign 
firms  doing  business  in  the  United 
States.  This  is  because  the  proposed  rule 
would  not  impose  costs  on  either  U.S. 
or  foreign  aircraft  operators  or  aircraft 
manufacturers  that  would  result  in  a 
competitive  disadvantage  to  either. 

List  of  Subjects  in  14  CFR  Part  71 

Airport  radar  service  areas.  Aviation 
safety.  Incorporation  by  reference. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 

Section  71.501  Designation 

•  *  *  *  • 

AEA  NY  ARS  Long  Island  MacArthur 
Airport,  Islip,  NY  [Revised] 

Long  Island  MacArthur  Airport 
(lat.  40°47'44''  N.,  long.  73‘‘05'58"  W.) 
Bayport  Aerodrome 
(lat.  40“45'30"  N.,  long.  73'’03'13"  W.) 
Brookhaven  Airport 
(lat.  40‘’49'00"  N.,  long.  72‘’5T43''  W.) 

That  airspace  extending  upward  ftom  the 
surface  to  and  including  4,100  feet  MSL 
within  a  5-mile  radius  of  the  Long  Island 
MacArthur  Airport,  excluding  that  airspace 
from  the  surface  to  but  not  including  700  feel 
MSL  within  1  mile  west  of  Bayport 
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Aerodrome  and  parallel  to  Runway  18/36 
from  south  of  the  Sunrise  Highway 
southbound  to  the  5-mile  radius  of  the  Long 
Island  MacArthur  Airport,  counterclockwise 
to  south  of  Nichols  Road  thence  northbound 
along  Nichols  Road  to  south  of  and  parallel 
to  the  Sunrise  Highway  westbound  to  the 
beginning  point;  and  that  airspace  extending 
upward  ^m  1,500  feet  MSL  to  4,100  feet 
MSL  within  a  lO-mile  radius  of  the  Long 
Island  MacArthur  Airport  beginning 
clockwise  from  a  point  along  the  10-mile 
radius  1.5  miles  northeast  of  the  Long  Island 
MacArthur  Airport  Runway  24  localizer 
course  (lat.  40®55'53"  N.,  long.  72“58'20"  W.) 


then  clockwise  along  the  10-mile  radiu'i  to 
intersect  the  3-mile  arc  northwest  of  the 
Brookhaven  Airport  then  counterclockwise 
along  the  3-mile  arc  to  intersect  the  10-mile 
radius  of  the  Long  Island  MacArthur  Airport 
then  clockwise  along  the  10-mile  radius  to 
intersect  the  north  shore  of  Fire  Island  then 
west  along  the  north  shore  to  intersect  the  10- 
mile  radius  then  clockwise  to  the  Sagtikos 
State  Parkway  north  along  the  Sagtikos  and 
the  Sunken  Meadow  State  Parkway  to 
intersect  the  10-mile  radius  at  the  north  shore 
of  Long  Island  then  a  straight  line  east  to  the 
point  of  origin,  excluding  that  airspace 
overlying  Long  Island  Sound.  This  airport 


radar  service  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

*  *  *  *  * 

Issued  in  Washington,  DC,  on  November 
30, 1992. 

Harold  W.  Becker, 

Manager,  Airspace-Bales  and  Aeronautical 
Information  Division. 
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